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CASES 

ARGUED  AND  DETERMINED 


IN   THE 


Supreme  Court  of  South  Dakota. 


STATE  V.  BJELKSTROM. 

In  a  prosecution  for  larceny,  where  It  is  shown  that  the  property 
stolen  was  in  possession  of  the  owner's  agent,  the  fact  that  the  taking 
was  without  the  owner's  consent  may  be  shown  by  testimony  that  It  was 
without  the  knowledge  or  consent  of  the  agent,  and  by  confessions  of  de- 
fendant, and  the  owner  himself  need  not  be  called  to  testify  to  his  non- 
consent. 

In  a  prosecution  for  larceny,  an  instruction  that  the  information 
charged  defendant  with  having  taken  a  colt  from  the  complaining  wit- 
ness, who  was  the  owner's  agent,  whereas  in  fact  the  information  did  not 
so  charge,  was  not  prejudicial,  where  the  evidence  all  showed  that  the 
colt  was  in  the  possession  of  the  owner's  agent  when  it  as  taken. 

In  a  prosecution  for  larceny  of  a  colt,  a  charge  telling  the  Jury  that 
they  were  acquainted  with  the  situation  in  the  country,  and  the  manner 
of  procedure  in  relation  to  stock,  and  the  character  of  the  business,  and 
the  way  stock  was  handled,  and  that  they  had  an  opportunity  to  use 
their  knowledge  in  regard  to  those  matters,  was  not  subject  to  the  ob- 
jection of  authorizing  the  Jury  to  base  their  verdict  on  their  own  knowl- 
edge instead  of  on  the  evidence. 

In  a  prosecution  for  larceny,  a  charge  that  **the  question  for  this 
Jury,  and  probably  the  main  question,  will  be,  who  is  the  owner  of  this 
colt?"  was  not  prejudicial,  as  withdrawing  from  the  Jury  the  questions  of 
intent  and  mistake  on  the  part  of  accused,  where  such  quesrtions  were 
fully  and  clearly  submitted  to  the  Jury  by  other  portions  of  the  charge, 
and  they  were  Instructed  that,  if  defendant  made  an  honest  mistake,  he 
could  not  be  convicted. 

Vol.  20.  s.  D.  1. 
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Where  a  sentence  imposed  in  a  criminal  case  is  within  the  maximum 
limit  authorized  by  the  statute,  the  Supreme  Court  cannot  review  the  rea- 
sons or  motives  which  Induced  tne  trial  court  to  fix  the  length  of  the 
term. 

(Opinion  filed,  Aug.  2,  1905.) 

Error  to  Circuit  Court,  Stanley  County.  Hon.  Loring  E.  GaF- 
FY,  Judge. 

Charles  O.  Bjelkstrom  was  convicted  of  grand  larCeny,  and 
brings  error.    Affirmed. 

IV,  L.  Shunk  and  John  A.  Holmes,  for  plaintiflf  in  error.  Philo 
Hall,  Atty.  Gen,,  M,  G.  Sinon,  and  L.  L.  Stephens,  for  the  State. 

CORSON,  P.  J.  Upon  an  information  duly  filed,  the  plaintiff 
in  error  was  convicted  and  sentenced  for  the  crime  of  grand  larceny, 
and  the  case  is  before  us  on  a  writ  of  error  to  the  circuit  court  of 
Stanley  county.  The  plaintiff  in  error,  whom  we  shall  in  the  future 
designate  as  the  accused,  has  assigned  numerous  errors  alleged  to 
have  been  committed  by  the  court  in  the  admission  and  rejection  of 
evidence,  refusal  of  the  court  to  direct  a  verdict  in  his  favor,  and 
in  the  court's  instructions  to  the  jury. 

The  crime  charged  in  the  information  is  the  larceny  of  a  cer- 
tain colt  alleged  to  be  the  property  of  one  W.  L.  Montgomery,  and 
upon  the  trial  it  was  shown  that  the  colt  claimed  to  have  been  stolen 
was  taken  from  the  possession  of  Montgomery's  agent,  one  Living- 
ston, who  seems  to  have  had  charge  of  a  number  of  horses  and 
colts  belonging  to  Montgomery,  kept  on  a  ranch  in  Stanley  county; 
and  it  appears  from  the  evidence  of  Livingston  himself  that  Mont- 
gomery was  the  owner  of  the  property,  and  resided  in  Chamber- 
lain, in  Brule  county.  Montgomery  was  not  introduced  as  a  witness 
on  the  trial,  and  the  proof  of  the  alleged  taking  and  ownership  was 
proven  by  said  Livingston  and  by  the  admissions  of  the  accused. 
Upon  the  conclusion  of  the  evidence  on  the  part  of  the  state,  counsel 
for  accused  moved  the  court  to  direct  a  verdict  in  his  favor  on  the 
ground  that  the  non-consent  of  the  owner  to  the  taking  of  the  projv 
erty  had  not  been  proven ;  and  this  motion  was  renewed  at  the  close 
of  the  defendant's  evidence,  and  at  the  close  of  the  evidence  in  re- 
buttal, and  denied. 


Digitized  by 


Google 


1905.]  STATE  v.  BJELKSTROxM.  3 

It  is  strenuously  contended  by  the  accused  that  in  the  absence 
of  such  proof  by  Montgomery,  the  owner  of  the  property,  that  he 
had  not  consented  to  the  taking,  he  was  entitled  to  an  acquittal. 
This  contention  is  clearly  untenable.  The  property  was  show'n  to 
have  been  at  t^'e  time  of  the  taking  in  the  possession  of  the  agent, 
Livingston,  and  that  it  had  been  in  his  possession  for  several  months 
prior  thereto  as  the  agent  of  Montgomery,  and  that  the  property 
was  taken  from  his  possession  without  his  knowledge  or  consent. 
And  one  Orville  La  Plant,  a  witness  on  the  part  of  the  state,  tes- 
tified that  he  heard  a  conversation  in  regard  to  the  colt  between  the 
accused  and  Livingston,  in  which  the  accused  said,  "I  stole  this 
yearling  to  get  even  with  you."  There  was  other  testimony  of  the 
same  character,  which  was,  in  our  opinion,  amply  sufficient  to  war- 
rant the  jury  in  finding  that  the  property  was  taken  by  the  ac- 
cused without  the  consent  of  its  owner,  Montgomery.  The  non- 
cohsent  of  the  owner  may  be  proved  by  circumstantial  evidence  or 
by  admissions  or  confession  of  the  accused.  Van  Syoc  v.  State,  96 
N.  W.  267;  Bubster  v.  State,  33  Neb.  663,  50  N.  W.  953;  Perry 
V.  State,  44  Neb.  414,  63  N.  W.  26;  Rema  v.  State,  52  Neb.  375, 
73  N.  W.  474;  People  v.  Jacks,  76  Mich.  218,  42  N.  W.  1135 ;  Wil- 
son V.  State,  45  Tex.  76.  In  Van  Syoc  v.  State,  supra,  the  Supreme 
Court  of  Nebraska  says :  "An  instruction  was  given  the  jury 
which  was  excepted  to  on  the  ground  that  it  permitted  the  finding 
of  nonccnsent  on  the  part  of  the  owner  to  the  taking  of  the  proper- 
ty alleged  to  have  been  stolen  from  circumstances  shown  in  evi- 
dence, and  not  by  any  direct  proof.  The  instruction  was  proper. 
The  owner,  it  was  shown,  was  at  the  time  lying  on  his  deathbed,  and 
wholly  unconscious  of  what  was  passing  around  him.  As  was  said 
in  Weigrefe  v.  State,  92  N.  W.  161 ;  *A11  the  circumstances  sur- 
rounding the  alleged  larceny  were  inconsistent  with  a  taking  with 
the  consent  of  the  owners,  and  want  of  consent  may  be  inferred  from 
circumstances  shown  in  evidence  as  well  as  by  direct  testimony  that 
none  was  given.*  See,  also,  Rema  v.  State,  supra."  Of  course,  the 
jury  must  be  satisfied  beyond  a  reasonable  doubt  that  the  property 
was  taken  by  the  accused  without  the  consent  of  its  owner;  and 
where,  as  in  the  case  at  bar,  the  property  was  taken  from  the  pos- 
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session  of  the  agent,  proof  that  it  was  taken  without  his  consent,  in 
connection  with  other  evidence  that  satisfied  the  jury  that  the  prop- 
erty was  taken  without  the  consent  of  the  owner,  is  sufficient,  with- 
out calling  the  owner  as  a  witness  to  prove  the  fact  of  his  noncon- 
sent.  We  are  of  the  opinion,  therefore,  that  the  court  committed  no 
error  in  refusing  to  direct  a  verdict  in  favor  of  the  accused. 

It  is  further  contended  by  the  accused  that  the  court  erred  in 
its  instructions  to  the  jury,  one  of  which  was  as  follows :  "This  in- 
formation charges  that  the  defendant,  Bjelkstrom,  in  this  county 
and  state,  on  or  about  the  15th  day  of  June  last,  did,  by  fraud  or 
stealth,  take,  steal,  and  carry  away  one  certain  colt  then  and  there 
of  the  value  of  $20,  with  intent  to  deprive  the  owner  thereof;  the 
same  colt  being  then  and  there  the  property  of  one  Montgomery, 
and  in  charge  of  the  complaining  witness,  John  Livingston."  The 
court  undoubtedly  committed  a  slight  error  in  stating  that  it  was 
alleged  in  the  information  that  the  property  /rlaimed  to  have  been 
stolen  was  "in  charge  of  the  complaining  witness,  John  Livingston," 
as  the  last-quoted  words  were  not  in  the  information.  The  court, 
■  in  making  this  statement,  was  evidently  stating  the  substance  of 
the  information  and  the  claim  made  on  the  part  of  the  state, 
and  we  fail  to  see  in  what  respect  the  accused  sustained  any  prej- 
udice by  reason  of  this  erroneous  statement.  It  was  not  necessary  to 
allege  this  fact  in  the  information,  and  the  statement  of  the  court 
to  the  jury  that  this  fact  was  stated  therein  certainly  could  not  con- 
stitute prejudicial  error,  as  the  evidence  in  the  case  all  tended  to 
show  that  the  property,  though  the  property  of  Montgomery,  was 
in  the  possession  of  Livingston  at  the  time  it  was  taken. 

The  following  portion  of  the  charge  of  the  court  is  also  except- 
ed to  and  assigned  as  error :  "You  also  have  the  advantage  in  this 
case,  gentlemen  of  the  jury,  of  being  men  who  are  acquainted  with 
the  situation  in  this  country,  and  the  manner  of  procedure  in  re- 
lation to  stock  in  all  these  little  details  which  go  to  form  your  gen- 
eral knowledge  of  the  character  of  the  business  and  the  way  prop- 
erty like  this  is  handled;  and  it  gives  you  an  opportunity  to  use 
your  knowledge  in  regard  to  these  matters  to  better  advantage  than 
it  would  a  person  who  was  not  acquainted,  in  judging  the  rightful 
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owner  of  this  property."  It  is  contended  by  the  accused  that  under 
this  instruction  the  jury  were  authorized  to  base  their  verdict  on 
matters  of  their  own  knowledge,  and  not  on  the  evidence  in  the  case ; 
but,  in  our  opinion,  this  contention  is  not  tenable,  as  the  charge  of 
the  court  was  simply  calling  the  jurors'  attention  to  the  fact  that, 
with  their  knowledge  of  the  system  of  conducting  the  business  of 
raising  horses  in  this  country,  they  were  better  able  to  weigh  and 
consider  the  evidence  in  the  case  than  could  jurors  who  were  less 
familiar  with  the  manner  of  conducting  the  business.  Certainly 
there  is  nothing  in  this  part  of  the  charge  which  indicates  that  the 
jurors  were  to  disregard  the  evidence,  or  to  decide  the  case  upon 
their  own  knowledge  independent  of  the  evidence. 

It  is  also  contended  by  the  accused  that  the  court  erred  in  giv- 
ing the  following  instructions:  "It  is  claimed  on  the  part  of  the 
state  that  the  defendant  on  or  about  that  date,  in  this  county  and 
state,  took  this  property  and  appropriated  it  to  his  own  use  by  fraud 
or  stealth,  with  intent  to  deprive  the  owner  thereof.  I  will  say  to 
you  that  the  placing  of  one's  brand  upon  property,  and  taking  the 
property  into  his  possession  and  putting  it  in  his  pasture,  is  prima 
facie  evidence  that  he  intends  to  appropriate  it  and  has  appropriated 
it.  So  the  question  for  this  jury,  and  probably  the  main  question, 
will  be,  who  was  the  owner  of  this  colt?"  It  is  insisted  on  the  part 
of  the  accused  that  this  instruction  in  effect  took  from  the  jury  the 
question  of  intent  and  the  question  of  mistake  on  the  part  of  the  ac- 
cused,, and  thereby  invaded  the  province  of  the  jury.  The  latter 
part  of  the  instruction,  namely,  "So  the  question  for  this  jury,  and 
probably  the  main  question,  will  be.  who  was  the  owner  of  this  colt?" 
standing  alone,  may  be  conceded  to  be  erroneous;  but  read  in  con- 
nection with  other  portions  of  the  charge  subsequently  given  to  the 
jury,  it  is  clear  that  this  apparent  error  could  not  have  in  any  man- 
ner prejudiced  the*  rights  of  the  accused.  In  subsequent  portions 
of  the  charge  the  court  instructed  the  jury  as  follows :  "If  you  find 
beyond  a  reasonable  doubt  that  the  colt  belonged  to  Montgomery, 
and  was  in  charge  of  the  complaining  witness,  and  that  the  defend- 
ant took  it,  and  placed  his  brand  upon  it  and  took  it  into  his  pos- 
session, and  if  you  find  that  he  took  it  with  intent  to  deprive' the 
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owner  thereof,  and  you  find  all  these  things  beyond  a  reasonable 
doubt,  your  verdict  will  be  that  the  defendant  is  guilty  as  charged ; 
but,  if  you  have  a  reasonable  doubt  as  to  whether  the  horse  be- 
longed to  him,  you  will  give  the  defendant  the  benefit  of  that  doubt, 
and  acquit  him.  *  *  *  If  you  find  from  the  evidence  that  there  is  an 
honest  mistake  in  this  case,  you  will  say  who  has  made  the  mistake. 
If  the  defendant  claimed  this  horse  through  an  honest  mistake,  he 
could  not  be  held  guilty  of  the  crime  charged,  or  of  any  other  crime; 
but,  if  the  colt  is  not  his,  you  will  say  from  the  testimony  w^hether 
he  made  an  honest  mistake.  If  he  did,  he  could  not  be  convicted. 
If  the  colt  wasn't  his,  and  he  took  it  willfully,  without  knowing  it  to 
be  his  or  honestly  believing  it  to  be  his,  and  took  it  in  manner  and 
form  described,  then  he  would  be  guilty."  It  will  thus  be  seen  that 
the  question  of  intent  on  the  part  of  the  accused,  and  the  question 
of  whether  or  not  there  was  a  mistake  on  the  part  of  the  accused, 
was  fully  and  fairly  submitted  to  the  jury,  and  they  were  instructed 
that,  if  the  accused  made  an  honest  mistake,  he  could  not  be  con- 
victed. Reading,  therefore,  the  portion  of  the  charge  excepted  to 
in  connection  with  the  portions  of  the  charge  we  have  quoted,  shows 
clearly  that  the  apparent  error  in  the  charge  excepted  to  was  cured,, 
and  that  no  reversible  error  was  committed  by  the  court.  Other  ex- 
ceptions were  taken  to  the  charge  of  the  court,  but,  after  a  careful 
examination  of  them,  we  are  of  the  opinion  that  these  exceptions 
have  not  sufficient  merit  to  require  special  discussion  at  this  time. 

It  is  further  contended  by  the  accused  that  the  court,  in  its  re- 
marks made  at  the  time  it  rendered  judgment  in  the  case,  proves 
conclusively  that  the  court  not  only  sentenced  the  accused  for  the 
crime  charged  in  the  information,  but  also  for  the  crime  of  perjur>'. 
The  language  of  the  court  is  as  follows :  "If  you  deem  the  sentence 
severe  in  this  case,  you  may  attribute  about  one-half  of  it  to  the  per- 
jury you  have  committed  in  this  trial."  It  is  to  be  remembered  that 
these  remarks  of  the  judge  were  made  after  the  verdict  of  the  jury 
was  rendered,  and  after  their  duties  had  ended.  The  Legislature 
has  deemed  it  proper,  in  authorizing  the  court  to  pronounce  sentence 
in  nearly  all  criminal  cases,  to  fix  a  maximum  and  minimum  limit 
of  such  sentence,  evidently  for  the  purpose  of  enabUng  the  court,  in 
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pronouncing  such  sentence,  to  take  into  consideration  all  the  circum- 
stances of  the  case,  and  to  fix  such  a  term  as,  in  his  judgment,  is 
proper,  in  view  of  such  circumstances.  In  fixing  the  term  for  grand 
larceny  the  Legislature  has  fixed  a  maximum  of  five  years,  leaving 
the  court  to  exercise  its  discretion  within  that  limit.  The  term  is 
fixed  by  the  court  in  this  case  at  three  years — two  years  less  than  the 
maximum  limit.  In  exercising  the  discretion,  therefore,  which  is 
vested  in  the  court,  the  reason  or  motive  for  fixing  the  length  of  any 
particular  term  is  not  a  subject  of  review  in  this  court.  While 
courts  are  not  usually  as  frank,  in  stating  the  reasons  that  induce  them 
to  fix  the  sentence  at  any  particular  term  as  the  court  in  the  case  at 
bar,  they  undoubtedly  frequently  act  upon  such  considerations,  and 
give  longer  or  shorter  sentences  as,  in  their  opinion,  are  justified 
under  all  the  circumstances  of  the  case,  and  the  manner  in  which 
the  accused  has  conducted  himself  during  the  trial.  So  long,  there- 
fore, as  the  sentence  is  within  the  time  limited  by  statute,  if  the  judg- 
ment of  the  court  is  otherwise  legal,  the  judgment  must  be  affirmed. 

The  counsel  for  the  accused  has  assigned  as  error  several  rul- 
ings of  the  court  in  the  admission  and  rejection  of  evidence,  and 
argued  the  questions  relating  to  the  same  at  considerable  length 
both  in  their  brief  and  oral  argument,  but  it  must  suffice  to  say 
that  we  are  of  the  opinion  that  the  contention  of  the  accused  that  the 
court  committed  error  in  these  rulings  is  untenable.  To  take  up  and 
discuss  these  several  alleged  errors  would,  in  our  opinion,  serve  no 
useful  purpose,  and  hence  such  a  discussion  is  omitted. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low is  affirmed. 


BARTON  V.  KOON  et  al. 

A  finding  of  fact  substantially  conforming  to  allegations  of  the  com- 
plaint expressly  admitted  by  the  answer  is  proper. 

Findings  of  fact  by  the  trial  court  will  not  be  disturbed  unless  against 
the  clear  preponderance  of  the  evidence. 

It  may  not,  on  appeal,  be  objected  that  the  oral  agreement  by  which 
it  was  found  that  a  written  contract  was  altered  was  not  executed,  and 
therefore  not  such  as  Rev.  Civ.  Code,  §  1287,  authorizes  a  written  con- 
tract to  be  altered  by,  defendants  not  having  objected  on  that  ground  when 
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evidence  of  the  -alteration  was  introduced,  and  not  having   raised  the 
question  on  the  motion  for  new  trial. 

(Opinion  filed,  Aug.  22,  1905.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  J.  H.  Mc- 
Coy, Judge. 

Action  by  C.  S.  Barton  against  J.  Lee  Koon  and  others.  Judg- 
ment for  plaintiff.    Defendants  appeal.    Affirmed. 

/.  O.  Ctirtiss  and  A,  B.  Kaercher,  for  appellants. 

The  original  contract  pleaded  and  relied  upon  was  in  writing, 
and  the  modification  pleaded  must  be  construed  as  being  also  in 
writing.  But  the  proof  fails  to  show  a  written  modification,  but  in- 
stead respondent  attempts  to  show  a  partial  oral  modification  of  the 
original  written  contract  in  an  essential  particular,  which  contract 
is  within  the  statute  of  frauds.  Such  a  contract  cannot  rest  partly 
in  writing  and  partly  in  parole.  The  parties  might  consent  to  per- 
formance in  a  modified  form.  Heisley  v.  Swenstrom,  41  N.  W.  Rep. 
1029;  Bums  V.  Fidelity  Real  Estate  Co.,  53  N.  W.  Rep.  1017. 
Rescission  of  contract  may  be  by  mutual  consent  of  the  parties  or 
if  the  consideration  fails  in  a  material  respect.  Annotated  S.  D. 
Stat.  1901,  Sees.  4777-4778.  The  mutual  consent  necessary  to  the 
rescission  of  the  contract  need  not  in  all  cases  be  express,  but  may 
be  implied  from  the  conduct  of  the  parties.  Am.  &  Eng.  Enc.  L., 
Vol.  21,  1st  Ed.,  p.  70-71,  and  notes. 

Charles  M,  Stevens,  for  respondent. 

The  original  contract  was  modified  as  found  by  the  court  and 
sustained  by  the  evidence.  The  fact  of  possession  given  necessarily 
establishes  that  the  original  contract  was  modified.  There  was  an 
offer  to  perform  and  it  was  repudiated  on  the  part  of  appellants. 
An  obligation  is  extinguished  by  an  offer  of  performance  under  the 
statutory  provisions  of  this  state.    Compiled  Laws,  Sec.  3458. 

HANEY,  J.  In  this  action  the  circuit  court  found  the  facts 
to  be  as  follows:  "(i)  That  during  the  month  of  September,  1901, 
and  prior  thereto,  said  plaintiff  and  one  Bert  Deitz  were  doing  bus- 
iness at  the  city  of  Aberdeen,  in  said  county  and  state,  under  the 
firm  name  of  Barton  &.  Deitz.  (2)  That  during  said  time  said  de- 
fendants were  doing  business  as  a  partnership  under  the  firm  names 
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and  styles  set  forth  in  the  title  to  this  action.  (3)  That  on  the  2nd 
day  of  September,  1901,  said  Barton  &  Deitz  and  said  defendants 
entered  into  a  contract  in  writing,  wherein  said  Barton  &  Deitz  con- 
tracted to  sell  and  convey  to  said  defendants,  and  said  defendants 
agreed  to  purchase,  certain  real  and  personal  property,  constituting 
a  marble  and  granite  manufacturing  plant,  with  its  accessories,  in 
said  complaint  described  and  set  forth,  at  the  agreed  and  stipulated 
price  of  $2,500,  of  which  $50  was  to  be  paid  upon  the  execution  of 
the  contract,  $2,050  upon  the  conveyance  and  transfer  of  the  prop- 
erty embraced  in  said  contract,  and  $400  when  certain  marble  orders 
embraced  in  said  contract  to  the  value  of  $700  were  gotten  out  and 
completed  by  the  said  plaintiffs.  That  a  transfer  of  all  the  property 
to  be  conveyed  as  herein  set  forth  was  to  be  made  by  said  Barton  & 
Deiiz  to  said  defendants  within  60  days  from  the  date  of  said  con- 
tract, and  that  during  said  period  said  Barton  &  Deitz  were  to  have 
charge  of  the  entire  plant,  together  with  the  personal  property  used 
in  connection  therewith,  and  to  manage  and  control  the  same,  and 
should  receive  certain  compensation,  as  in  said  contract  provided, 
for  their  services  in  so  doing.  (4)  That  thereafter,  and  on  or  about 
the  5th  day  of  October,  1901,  the  said  contract  of  sale  and  purchase 
was  modified  by  the  mutual  agreement  of  the  parties,  and 'it  was 
thereby  contracted  and  agreed  that  possession  of  the  real  estate, 
premises  and  manufacturing  plant  and  personal  property  should  be 
turned  over  and  delivered  to  the  said  defendants  forthwith,  and  that 
said  Barton  &  Deitz  should  be  absolved  and  released  from  perform- 
ing and  completing  the  work  as  provided  for  in  the  said  original 
contract,  except  such  as  had  already  been  done  at  the  time  of  such 
modification.  And  thereupon  and  in  pursuance  of  said  contract  so 
modified,  the  said  Barton  &  Deitz  immediately  delivered  and  sur- 
rendered to  said  defendants  the  possession  of  all  the  property  em- 
braced in  said  original  contract  of  purchase  and  sale  as  provided  for 
by  said  modified  contract.  (5)  That  on  on  about  the  9th  day  of  No- 
vember, 1901,  for  a  valuable  consideration,  the  said  Bert  Deitz  sold, 
assigned,  and  transferred  and  set  over  unto  the  plaintiff  all  his 
right,  title,  and  interest  under  said  contract,  and  in  and  to  the  money 
due  to  said  firm  of  Barton  &  Deitz  on  account  thereof,  and  author- 
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ized  and  empowered  said  plaintiff  to  receive  and  collect  the  same 
from  said  defendants.  That  there  has  l}een  paid  by  said  defendants 
under  and  by  virtue  of  the  terms  of  said  contract,  and  as  part  pur- 
chase price  of  the  property  sold  and  conveyed  as  hereinbefore  set 
forth,  the  sum  of  $1,725,  and  no  more,  of  which  said  sum  $1,625  was 
paid  on  or  prior  to  October  5,  1901,  and  $100  on  or  about  Novem- 
ber 9,  1901.  (6)  That  said  Barton  &  Deitz  fully  complied  with  and 
fulfilled  all  the  terms  and  conditions  of  said  contract  on  their  part 
to  be  kept  and  performed,  (7)  That  on  or  about  October  5,  1901^ 
said  plaintiff  and  said  defendants  entered  into  a  contract  wherein 
it  was  mutually  agreed  that  said  plaintiff  should  enter  the  employ 
of  said  defendants  as  a  traveling  sales  agent  at  a  salary  of  about 
$ioo  per  month.  That  afterwards,  and  on  or  about  October  7,  1901, 
plaintiff  entered  upon  his  duties  under  said  contract,  and  worked  for 
them  for  a  period  of  about  20  days,  and  by  the  acts  and  conduct  of 
both  parties  to  said  contract  the  same  was  mutually  abrogated  and 
annulled.  (8)  That  defendants  have  fully  paid  said  plaintiff  for  the 
services  so  performed  under  said  last-mentioned  contract."  And 
concluded  as  matters  of  law  *'that  there  is  now  due  and  owing  from 
said  defendants  to  said  plaintiff  the  sum  of  $775,  and  interest  there- 
on from  the  5th  day  of  October,  1901." 

Defendants'  objections  to  the  third  finding  of  fact  are  not  ten- 
able, for  the  reason  that  it  substantially  conforms  to  allegations  of 
the  complaint,  which  are  expressly  admitted  by  the  answer. 

The  contention  that  the  fourth  finding  of  fact  is  not  supported 
by  the  evidence  is  untenable.  Findings  of  fact  by  trial  courts  are 
always  presumptively  right,  and  though,  under  our  statute,  not  as 
controlling  upon  this  court  as  the  verdict  of  a  jury,  they  must  stand 
unless  there  is  a  clear  preponderance  of  the  evidence  against  them. 
Jackson  v.  Prior  Hill  Min.  Co.  19  S.D.  453,  104  N.  W.  207,  and  cases 
cited.  If  the  learned  circuit  judge  believed  the  testimony  of  the 
plaintiff  and  his  former  partner  touching  this  branch  of  the  case, 
which  he  had  a  right  to  do,  notwithstanding  it  was  contradicted  by 
one  of  the  defendants,  he  could  not  have  found  otherwise  than  he 
did.  We  think  the  preponderance  is  in  favor  of  the  finding,  rather 
than  against  it. 
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The  fifth  finding  is  not  contrary  to  the  evidence.  The  plaintiff 
testified  that  the  following  writing  was  delivered  to  him  by  his  for- 
mer partner  after  the  partnership  business  had  been  sold  and  before 
this  action  was  commenced  for  the  purpose  of  transferring  the  claiiVi 
in  suit:  ^'Aberdeen,  South  Dakota,  Oct.  30,  1901.  It  is  agreed  un- 
derstood that  Bert  Deitz  is  to  assume  all  indebtedness  at  Aberdeen 
National  Bank  and  also  Alva  Buxton  for  the  release  of  a  certain 
amount  of  notes  amounting  to  $702  owned  by  firm  of  Barton  & 
Deitz  and  forfeit  all  claims  as  held  by  Barton  &  Deitz  against  Koon 
&  Co.,  amounting  to  $900.  [signed]  B.  Deitz."  The  instrument 
was  written  by  the  plaintiff,  a  person  evidently  not  familiar  with  the 
forms  usually  followed  in  such  cases.  Its  language  is  neither  apt 
nor  appropriate,  but,  considered  in  the  light  of  the  surrounding  cir- 
cumstances, there  can  be  no  doubt  as  to  the  intention  and  good  faith 
of  the  parties.  The  writing  imports  a  consideration.  It  clearly  ap- 
pears that  the  plaintiff  is  the  sole  owner  of  the  claim  sued  upon. 

Appellants  insist  that  the  sixth  finding  is  contrary  to  respond- 
ent's own  testimony  and  all  the  evidence  in  the  case;  that  defend- 
ant did  not  comply  with  and  fulfill  the  terms  of  the  contract,  be- 
cause of  his  failure  to  complete  the  $900  worth  of  marble  orders, 
and  to  furnish  good  and  acceptable  orders  to  the  value  of  $700,  or 
any  sum  whatever.  Throughout  this  litigation  the  appellants  have 
attached  undue  importance  to  the  orders  held  by  the  plaintiff  and 
his  partner  when  they  transferred  their  business  to  the  defendants. 
Such  orders  could  not  be,  under  any  circumstances,  worth  more  than 
the  cost  of  soliciting  them,  or  the  profit  to  be  derived  from  filling 
them.  They  constituted  an  insignificant  part  of  the  property  con- 
tracted to  be  delivered.  There  was  a  substantial  compliance  with 
the  contract  even  if  there  was  a  failure  to  deliver  all  the  orders 
originally  contemplated.  But  that  feature  of  the  original  contract 
was,  as  found  by  the  court,  eliminated  by  an  executed  oral  agree- 
ment under  which  defendants,  at  their  own  request,  obtained  pos- 
session of  plaintiff's  plant  some  30  days  earlier  than  was  originally 
contemplated,  and  under  which  BartcMi  &  Deitz  were  absolved  and 
released  from  further  obligation  with  respect  to  the  orders.  A  con- 
tract in  writing  may  be  altered  by  an  executed  oral  agreement.    Rev. 
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Civ.  Code,  §  1287.  It  is  undisputed  that  defendants  took  possession 
under  the  oral  agreement  prior  to  the  time  specified  in  the  written 
tontract.  But  whether  such  agreement  was  executed  or  not  is  im- 
material, because  defendants  did  not  object  on  that  ground  when 
the  evidence  of  the  alteration  was  introduced,  or  raise  the  question 
by  their  specifications  of  error  upon  which  the  motion  for  a  new 
trial  was  based.  Due  consideration  has  been  given  to  each  assign- 
ment of  error  relating  to  the  introduction  of  evidence. 

Finding  no  reversible  error,  the  judgment  of  the  circuit  court 
is  affirmed. 


MILLER  V.  TJEXHUS. 

Where  the  answer  In  an  action  to  enforce  specific  performance  of  a 
contract  is  confessedly  sufficient  to  admit  testimony  of  defendant's  weak 
mental  condition  and  incapacity  to  attend  to  business,  evidence  of  de- 
fendant's total  business  incapacity  cannot  be  excluded  on  the  grround  that 
it  proves  too  much. 

Where  an  answer  is  sufficient  to  admit  evidence  that  defendant  is  of 
wealc  mind,  and  incapacitated  from  attending  to  business,  the  admission 
of  evidence  of  defendant's  total  mental  incapacity  does  not  necessitate 
an  amended  answer  to  conform  to  the  evidence,  and  permitting  the  filing 
of  such  an  answer  is  not  prejudicial  to  plaintiff. 

The  right  to  specific  performance  being  equitable,  and  resting  within 
a  sound  Judicial  discretion,  there  must  be  a  meeting  of  the  minds  in 
every  essential  particular,  and  the  contract  must  be  fair,  and  made  by 
persons  of  sufficient  understanding. 

Specific  performance  of  an  executory  contract  for  the  sale  of  a  home- 
stea'l  made  by  a  vendor  mentally  incapable  of  dealing  with  discretion,  and 
unable,  through  ignorance  of  the  English  language,  to  understand  the 
nature  of  the  contract  or  terms  of  the  sale,  will  not  be  enforced  in  favor 
of  the  vendee,  who,  knowing  the  vendor's  weakness  and  ignorance,  took 
advantage  thereof,  especially  where  the  vendor  returned  to  the  vendee  all 
that  the  former  ever  received  under  the  contract. 

(Opinion  filed,  Aug.  22,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Josicph 
W.  Jones,  Judge. 

Action  by  C.  J.  Miller  against  Thorston  Gudmenson  Tjexhus. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Rogde  &  Winans,  for  appellant. 

Mere  weak-mindedness,  whether  natural  or  produced  by  old 
age,  sickness  or  other  infirmity,  unaccompanied  by  other  inequitable 
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incidents,  if  the  person  has  sufficient  intelligence  to  understand  the 
nature  of  the  transaction  and  is  left  to  act  upon  his  own  free  will, 
is  not  a  sufficient  ground  to  defeat  the  enforcement  of  an  executory 
contract  or  to  set  aside  an  executed  agreement  or  conveyance.  Pome- 
roy's  Equity  Jurisprudence,  (Second  Ed.)  Sec.  947;  Beach  on  Mod- 
ern Law  of  Contracts,  Vol.  2,  p.  1813.  Bispham's  Principles  of 
Equity,  Sec.  230 ;  Warville  on  Vendors,  Sec.  859.  The  amendment 
allowed  by  the  court  changed  the  whole  theory  of  the  case,  and  for 
that  reason  alone  should  not  have  been  allowed  after  the  case  had 
been  tried  and  submitted.  If  the  case  was  not  tried  upon  the  theory 
suggested  by  the  amendment,  it  ought  not  to  be  allowed.  Ency.  of 
Pleading  and  Practice,  Vol.  i,  pp.  585  and  598;  Carter  v.  Dilley, 
67  S.  W.,  232.  All  the  evidence  tending  to  show  total  incapacity 
on  the  part  of  the  defendant  was  promptly  and  repeatedly  objected 
to  by  the  plaintiff  as  not  being  within  the  issues  of  the  pleadings. 
If  the  court  was  right  in  admitting  this  evidence,  and  it  was  admit- 
ted upon  the  theory  of  the  original  answer,  then  no  amendment  was 
necessary  and  none  should  have  been  allowed.  Where  the  proof  is 
germane  to  the  issues  there  can  be  no  variance  between  the  allega- 
tions and  the  proof,  and  in  such  cases  it  will  be  presumed  that  the 
evidence  was  admitted  only  to  support  the  issues,  and  not  for  some 
undisclosed  purpose.  Sykes  v.  First  Nat'l  Bank,  49  N.  W.,  1058; 
St.  Paul  Fire  &  Marine  Ins.  Co.,  v.  Dakota  Laijid  &  Live  Stock  Co., 
J2.  N.  W.,  460;  Christ  v.  Garretson  State  Bank,  82  N.  W.,  89; 
Mowatt  V.  Wilkinson,  85  N.  W.,  66l 

Robertson  &  Dougherty  and  Aikens  &  Judge,  for  respondent. 

Specific  performance  is  an  equitable  remedy,  which  compels  the 
performance  of  a  contract  on  the  precise  terms  agreed  upon,  or  such 
a  substantial  performance  as  will  do  justice  between  the  parties,  un-. 
der  the  circumstances  of  the  case.  26  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  14;  Willard  v.  Taylor  8  Wall,  557.  All  the  commands  and 
rules  which  constitute  the  ''private  civil  law"  create  two  classes  of 
rights  and  duties,  the  "primary"  and  the  ^'remedial."  The  primary 
rights  and  duties  form  the  body  of  the  law;  they  include  all  the 
rights  and  obligations  of  property,  of  contract,  and  of  personal 
status;   they  are  the  very  end  and  object  of  all  law.     But  since  all 
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these  primary  rights  and  duties  may  be  violated,  another  branch  of 
the  law  becomes  necessary,  which  may  enforce  obedience  by  means 
of  the  ''Remedies'*  which  it  provides.  ******  i{  2i  person  upon 
whom  a  primary  duty  rests  toward  another  fails  to  perform  that 
duty,  and  thereby  violates  the  other's  primary  right,  there  at  once 
arise  the  remedial  right  and  duty.  Pomeroy's  Eq.  Juris.  2nd  Ed. 
sec.  90  and  91.  One  class  of  cases  arising  in  the  administration  of 
the  equity  jurisdiction  is  where  the  primary  right  which  has  been 
violated  is  one  which  the  rules  of  equity  alone  create,  while  the 
remedial  right  and  remedy  may  also  be  only  known  to  equity.  An 
illustration  of  this  class  is  a  suit  by  a  vendee  in  a  written  contract 
for  the  sale  of  land  to  obtain  a  specific  performance.  Pomeroy's  Eq. 
Juris.  2nd  Ed.  sec.  97.  The  remedy  of  specific  performance,  is  that 
by  which  the  party  violating  his  primary  duty  is  compelled  to  do  the 
very  acts  which  his  duty  and  the  plaintiff's  primary  right  require 
from  him.  Pomeroy's  Eq.  Juris.  2nd  Ed.  sec.  112;  Kilgore  v.  Cross 
I  Fed.  578.  And  whenever  a  contract  concerning  real  property  is 
in  its  nature  and  incidents  entirely  unobjectionable  *  *  *  when  it 
possesses  ncne  of  those  features  which,  in  ordinary  language,  in- 
fluence the  discretion  of  the  court  *  *  *  it  is  as  much  a  matter  of 
course  for  a  court  of  equity  to  decree  its  specific  performance,  as 
for  a  court  of  law  to  give  damages  for  its  breach.  Pomeroy's  Eq. 
Juris.  2nd  Ed.  sec.  1402.  The  right  to  the  specific  perforriiance  of 
a  contract  is  not  absolute  like  the  right  to  recover  a  legal  judgment. 
The  granting  the  equitable  remedy  is,  in  the  language  ordinarily 
used,  a  matter  of  discretion,  not  of  an  arbitrary,  capricious  discre- 
tion, but  of  a  sound  judicial  discretion,  controlled  by  established 
principles  of  equity,  and  exercised  upon  a  consideration  of  all  the 
circumstances  of  each  particular  case.  The  right  to  specific  per- 
form.ance  depends  upon  elements,  conditions,  and  incidents,  which 
equity  regards  as  essential  to  the  administration  of  all  its  peculiar 
modes  of  relief.  Pomeroy's  Eq.  Juris.  2nd  Ed.  sec.  1404.  Where 
greater  loss  and  inconvenience  would  result  to  defendant  from  en- 
forcing the  ccn tract  than  to  plaintiff  by  its  abandonment,  specific 
performance  will  not  be  decreed.  Rushton  v.  Thompson  35  Fed. 
635.     It  is  well  settled  that  there  may  be  a  condition  of  extreme 


Digitized  by 


Google 


1905.]  MILLER  v.  TJEXHUS.  15 

mental  weakness  and  loss  of  memory  *  *  *  which  will,  without  any 
other  incidents  or  accompanying  circumstances,  of  itself  destroy  the 
person's  testamentary  capacity,  and  a  fortiori  be  ground  for  defcnc- 
ing  or  setting  aside  his  agreements  and  conveyances.  Pomeroy's 
Eq.  Juris.  2nd  Ed.  sec.  947. 

FULLER,  J.  As  a  complete  defense  to  this  action  to  enforce 
specific  performance  of  a  contract  for  the  sale  of  a  farm,  certain 
false  and  fraudulent  representations  were  alleged  in  the  original  an- 
swer, by  reason  of  which  the  defendant  was  induced  to  believe  that 
plaintiff  was  paying  him  $32  per  acre  therefor,  and  that  such  was 
the  consideration  named  in  the  written  agreement,  while,  as  a  mat- 
ter of  fact,  ^22  was  wrongfully  inserted  therein  by  the  authorized 
agent  of  plaintiflF  with  the  intent  to  deceive  the  defendant,  whose 
mental  incapacity  is  alleged  as  follows:  "That  the  defendant  then 
was,  and  for  a  long  time  prior  thereto  and  ever  since  has  been,  of 
a  weak  mind,  and  to  a  great  extent  incapacitated  from  attending  to 
busmess;  and  for  many  years  prior  to  the  last-named  date  and  on 
that  date  this  plaintiff  lived  and  resided  upon  said  premises,  living 
alone  in  a  small  house  thereon,  and  having  no  family.  That  on  the 
last-named  date  two  persons,  whose  names  are  unknown  to  the  de- 
fendant, came  to  this  plaintiff's  place  of  residence  on  the  premises 
in  the  complaint  and  herein  described,  and,  fraudulently  taking  ad- 
vantage of  defendant's  incapacity,  procured  him  to  sign  a  certain 
writing  relative  to  the  sale  of  defendant's  said  land  to  the  plaintiff. 
That  said  writing  was  in  the  English  language,  and  this  defendant 
is  unable  to  read  the  English  language,  or  to  readily  understand  the 
same  when  spoken  ;  the  said  defendant  being  of  Scandinavian  origin, 
and  using  the  Scandinavian  language  alone  in  his  communications, 
written  or  verbal,  with  others."  It  is  urged  as  reversible  error  that  un- 
der the  foregoing  averments,  and  over  the  objection  of  counsel  for 
plaintiff,  the  court  admitted  testimony  showing  total  incapacity  of 
the  defendant,  and  then,  after  the  decision  was  announced  in  his 
favor,  granted  leave  to  file  an  amended  answer  to  conform  to  such 
evidence  as  follows :  "1  nat  the  defendant  was,  and  for  a  long  time 
prior  thereto  and  ever  since  has  been,  of  weak  mind,  of  inferior  in- 
telligence, and  to  a  great  extent  incapacitated  from  attending  to  bus- 
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iness,  and  at  the  time  mentioned,  to-wit,  October  3,  1900,  was  in- 
capable of  transacting  business,  or  knowing  what  he  was  doing,  or 
of  comprehending  the  subject  of  a  contract  or  agreement  such  as 
is  set  forth  in  paragraphs  2  and  3  of  the  complaint  in  this  action, 
and  the  nature,  effect,  and  probable  consequence  thereof.  That 
while  so  incompetent  and  incapacitated  he  signed  the  purported 
agreement  or  contract  mentioned  in  the  complaint,  as  therein  set 
forth.  That  on  or  about  the  22nd  day  of  October,  A.  D.  1900,  the 
defendant  first  discovered  that  he  had  signed  such  purported  con- 
tract or  agreement,  whereupon  he  at  once  rescinded  said  contract, 
and  notified  the  plaintiff  thereof,  and  forthwith  returned  to  the  plain-, 
tiff  the  check  for  fifty  dollars  delivered  to  him  at  the  time  of  sign- 
ing said  written  agreement  or  contract."     , 

As  the  original  answer  was  unassailed  by  demurrer  or  motion, 
and  confessedly  sufficient  to  admit  testimony  to  the  effect  that  re- 
spondent was  of  weak  mind,  and  greatly  incapacitated  from  attend- 
ing to  any  business,  evidence  of  total  incapacity  could  not  be  ex- 
cluded on  the  ground  that  it  proved  too  much,  and,  there  being  no 
necessity  for  an  amended  answer,  appellant  was  not  prejudiced  there- 
by. Consequently  the  only  question  to  be  determined  is  whether 
the  evidence  is  sufficient  to  justify  the  findings  of  fact  and  conclu- 
sions of  law  upon  which  the  judgment  appealed  from  was  entered. 
Relative  to  the  point  counsel  for  appellant  in  their  brief  say:  "All 
the  evidence  shows  that  the  defendant,  although  he  was  not  a  bright 
man,  and  had  but  little  understanding  of  the  English  language,  and 
was  therefore  peculiarly  susceptible  to  fraud  and  imposition,  and 
although  he  was  eccentric,  morose,  slow  of  speech  and  of  action,  in- 
hospitable, and  a  recluse,  yet  he  had  ample  mental  capacity  to  make 
any  manner  of  contract  in  the  absence  of  fraud  and  misrepresenta- 
tion.'' The  right  to  specific  performance  being  equitable,  and  with- 
in sound  judicial  discretion,  there  must  be  a  meeting  of  the  minds 
in  every  essential  particular,  and  the  contract  must  be  fair,  and 
made  by  persons  of  sufficient  understanding.  The  headnote,  fully 
sustained  by  the  opinion,  in  the  case  of  Burkhalter  v.  Jones,  32  Kan. 
5,  3  Pac.  559,  is  as  follows:  **While,  in  legal  contemplation,  two 
l)crsons  may  make  a  contract  that  would  be  enforced  at  law,  yet  if 
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it  should  seem  probable  from  the  facts  of  the  case  that  the  parties 
did  not  in  fact  and  in  equity  agree  to  the  same  thing,  the  supposed 
contract  would  not  be  decreed  in  equity  to  be  enforced  specifically. 
Therefore,  where  the  facts  are  such  that  in  law  it  would  be  held 
that  a  contract  of  purchase  and  sale  of  a  piece  of  land  was  made 
for  the  sum  of  $2,000,  but  in  all  probability  the  vendor  at  the  time 
did  not  believe  that  he  was  making  a  contract  to  sell  the  land  for 
that  sum,  but  believed  he  was  making  a  contract  to  sell  the  land  for 
the  sum  of  $2,100,  a  specific  performance  of  the  contract  will  not  be 
decreed  in  equity  against  the  vendor  on  the  tender  by  the  vendee  of 
$2,000."  Together  with  facts  showing  that  respondent  was  help- 
lessly incompetent  and  unable  to  understand  anything  that  the  con- 
tract contained,  the  court  found  "that,  while  the  agents  of  the  plain- 
tiff who  procured  the  signing  of  said  contract  did  not  represent  to 
the  defendant  that  the  price  he  was  to  receive  was  any  greater  than 
twenty-two  dollars  per  acre,  the  defendant,  because  of  his  ignorance 
of  the  English  language  and  mental  inability,  did  not  comprehend 
or  understand  the  terms  or  purport  of  the  contract,  and  did  not 
know  that  he  agreed  by  said  contract  to  sell  said  land  for  twenty- 
two  dollars  per  acre,  but  understood  that  he  was  to  get  thirty-two 
dollars  per  acre  therefor."  Every  imputation  of  actual  fraud  may 
be  reasonably  eliminated  from  this  case,  but  not  the  irresistible  in- 
ference that  appellant  was  familiar  with  respondent's  weakness  of 
mind  and  total  ignorance  of  the  English  language  to  an  extent 
which  rendered  him  incapable  of  understanding  the  nature  of  the 
contract  or  the  terms  of  sale  and  their  minds  never  met  as  to  the 
purchase  price.  Measured  by  the  rule  that  equity  requires  more 
cogent  reasons  for  the  enforcement  of  specific  performance  than  are 
necessary  to  sustain  a  contract  that  has  been  fully  executed,  we  fin^ 
the  evidence  relative  to  plaintiff's  mental  condition  abundantly  suf- 
ficient to  show  his  inability  to  make  a  binding  contract,  and  the  facts 
found  by  the  trial  court  are  fully  justified.  The  judicial  tendency 
of  this  enlightened  age  is  against  the  enforcement  of  an  executory 
contract  procured  by  a  shrewd  man  of  affairs  from  one  known  to  be 
mentally  incapable  of  dealing  with  judgment  and  discretion,  and  the 
Vol,  80.  s.  D.  2. 
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act  of  taking  linfair  advantage  of  respondent's  inability  to  under- 
stand the  nature  and  consequences  of  the  purported  agreement  to 
convey  his  homestead  is  good  ground  for  denying  specific  perform- 
ance, an  especially  so  when,  as  in  this  case,  he  has  returned  to  the 
prospective  grantee  all  that  he  ever  received. 

Finding  no  error  of  law  in  the  record,  the  judgment  appealed 
from  is  affirmed. 


STATE  V.  SHAXLEY. 


Rev.  Code  Cr.  Proc.  §  165,  authorizes  the  interposition  of  a  challenge 
to  the  panel  of  the  grand  jury.  Section  166  provides  that  such  challenge 
may  be  Interposed  only  on  the  ground  that  the  requisite  number  of  bal- 
lots was  not  drawn  from  the  jury  box,  that  notice  of  the  drawing  was 
not  given,  or  that  the  drawing  was  not  had  in  the  presence  of  the  officers 
designated  by  law,  or  in  the  manner  prescribed  by  law.  Section  173  pro* 
vides  that  no  objection  to  the  grand  jury  can  be  taken  except  by  chal- 
lenge, and  before  the  grand  jury  is  sworn,  except  that  after  the  grand 
jury  is  sworn  and  before  the  indictment  is  found  the  court  may,  in  its 
discretion,  upon  good  cause  shown,  allow  a  challenge.  Held,  that  a  ruling 
denying  a  challenge  to  the  panel  of  the  grand  jury  will  be  sustained  where 
it  does  not  affirmatively  appear  that  such  challenge  was  interposed  be- 
fore the  grand  jury  wa?  sworn,  and  where  the  challenge  was  based  on  tne 
ground  that  certain  names  properly  placed  upon  the  jury  list  were  stricken 
therefrom  by  order  of  the  county  commissioners,  and  the  names  of  other 
persons  supplied  in  their  stead  to  complete  the  list. 

In  a  prosecution  for  assault  with  Intent  to  ^ill,  whether  defendant 
intended  to  kill  or  injure  the  person  named  in  the  indictment  or  some 
other  person,  or  whether  he  flred  in  the  direction  of  a  number  of  persons 
in  a  manner  evincing  a  wanton  and  reckless  disregard  of  human  life, 
but  without.  In  fact.  Intending  to  kill  or  injure  any  one,  held,  under  the 
evidence,  questions  for  the  jury. 

Under  Rev.  Pen.  Code,  §  285,  prescribing  the  punishment  for  every 
person  who  shoots  or  attempts  to  shoot  at  another  "with  Intent  to  kill 
any  person,"  one  who  shoots  at  or  actually  shoots  one  person  with  intent 
to  kill  another  is  guilty  of  assault  with  Intent  to  kill. 

Defendant  cannot  complain  of  the  failure  of  an  indictment  to  set 
forth  the  offense  in  different  forms  under  different  counts,  as  authorized 
by  Rev.  Code  Cr.  Proc.  §  224,  unless  he  is  thereby  misled  in  making  his 
defense,  or  is  exposed  to  the  jeopardy  of  another  prosecution  for  the  same 
transaction. 

Rev.  Code  Cr.  Proc.  §  222,  requires  an  indictment  to  be  direct  and 
certain  as  regards  the  party,  the  offanse,  and  the  circumstances  of  the 
offense  charged.     Section  224  authorizes  the  same  offense  to  be  set  forth 
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in  different  forms  or  degrees  under  different  counts.  Section  409  pro- 
vides tnat  in  a  criminal  action  defendant  may  be  convicted  only  of  the 
offense  charged,  or  of  an  intent  to  commit  such  offense,  or  of  an  offense 
the  commisiion  of  which  is  necessarily  included  in  the  one  charged.  Rev. 
Pen.  Code,  §  285,  declares  every  person  who  shoots  or  attempts  to  shoot 
at  another  "with  intent  to  kill  any  pi^rson"  punishable,  etc.  Held,  that 
where  an  indictment  for  assault  with  intent  to  kill  alleges  the  harboring 
of  a  specific  intent  to  kill  A.,  and  fails  to  contain  separate  counts  alleg- 
ing an  intent  to  kill  B.;  C,  etc.,  a  conviction  cannot  be  sustained  on  proof 
of  an  intent  to  kill  B.  or  C.  and  the  actual  shooting  of  A.,  but  the  jury 
must  be  satisfied  of  the  existence  of  an  intent  to  kill  A. 

(Opinion  filed,  Aug.'  22.  1905.) 

Error  from  Circuit  Court,  Sanborn  County.  Hon.  Frank  B. 
Smith,  Judge. 

Henry  Shan  ley  was  convicted  of  assault  with  intent  to  kill,  and 
brings  error.    Reversed. 

T.  H.  Null  and  /.  E,  Whiting,  for  plaintiff  in  error.  B.  W. 
Baer,  State's  Atty\,  and  Philo  Hall,  Atty,  Gen.  (S.  A.  Ramsey,  A, 
E.  Chamberlain,  and  Aubrey  Laurence,  of  counsel),  for  the  State. 

HANEY,  J.  Defendant  was  charged  with  shooting  at  one 
Andrew  Striegel  with  intent  to  kill  him,  the  said  Striegel,  was  found 
guilty  as  charged,  his  motion  for  a  new  trial  was  denied,  and  he 
was  sentenced  to  imprisonment  in  the  penitentiary  for  six  years.  It 
is  contended  that  the  court  erred  in  disallowing  defendant's  chal- 
lenge to  the  grand  jury  panel.  So  far  as  necessary  to  an  under- 
standing of  this  contention,  the  record  reads  as  follows :  "Upon  {he 
grand  jury  being  called  that  found  the  indictment  in  this  case,  the 
defendant  interposed  the  following  challenge  to  the  panel:  'The 
defendant  at  this  time  interposes  a  challenge  to  the  panel  upon  the 
ground  *  *  *  that  at  the  meeting  of  the  county  commmissioners  in 
July,  1903,  the  county  commissioners  directed  the  clerk  of  courts 
to  strike  certain  names  from  the  list  of  200  which  had  been  thereto- 
fore properly  drawn  and  placed  upon  the  list ;  that  some  of  the  per- 
sons whose  names  were  so  stricken  from  the  list  of  200  were  at  that 
time  qualified  to  act  as  jurors  in  the  county  of  Sanborn;  that  said 
names  were  omitted  from  the  list  of  200  names,  and  other  names 
were  supplied  by  the  county  commissioners  to  complete  the  list  of 
200;    anc}  that  at  the  time  the  present  grand  jury  and  petit  jury 
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were  drawn  for  this  term  of  court  none  of  the  names  so  stricken 
from  the  list  were  included  in  the  list  of  200  from  which  this  jury 
was  drawn/  "  It  was  shown  by  oral  testimony  received  without  ob- 
jection that  at  the  July,  1903,  meeting  of  the  county  commissioners, 
they  had  the  clerk's  list  of  200  names  before  them,  and  orally  direct- 
ed the  clerk  to  strike  off  certain  names.  The  vacancies  thus  created, 
together  with  those  drawn  at  the  previous  term  of  court,  were  then 
ifilled  so  as  to  make  a  list  of  200  names.  The  Code  of  Criminal  Pro- 
cedure contains  these  provisions : 

**Sec.  165.  The  state,  or  a  person  held  to  answer  a  charge  for 
a  public  offense,  may  challenge  the  panel  of  a  grand  jury,  or  an  in- 
dividual grand  juror. 

"Sec.  166.  A  challenge  to  the  panel  may  be  interposed  by  either 
party  for  one  or  more  of  the  following  causes  only :  ( i )  That  the 
requisite  number  of  ballots  was  not  drawn  from  the  jury  box  of  the 
county  or  subdivision.  (2)  That  notice  of  the  drawing  of  the  grand 
jury  was  not  given.  (3)  That  the  drawing  was  not  had  in  the 
presence  of  the  officers  designated  by  law,  or  in  the  manner  pre- 
scribed by  law.** 

**Sec.  173.  Neither  the  state,  nor  a  person  held  to  answer  a 
charge  for  a  public  offense,  can  take  advantage  of  any  objection  to 
the  panel  or  to  an  individual  grand  juror  unless  it  be  by  challenge, 
and  before  the  grand  jury  is  sworn,  except  that  after  the  grand  jury 
is  sworn,  and  before  the  indictment  is  found,  the  court  may,  in  its 
discretion,  upon  a  good  cause  shown,  receive  and  allow  a  challenge." 

As  it  does  not  affirmatively  appear  that  defendant's  challenge 
was  interposed  before  the  grand  jury  was  sworn,  and  because  the 
ground  of  challenge  relied  upon  is  not  one  recognized  by  the  statute, 
the  ruling  of  the  circuit  court  in  relation  thereto  must  be  sustained. 

The  evidence  tended  to  establish  this  state  of  facts:  On  the 
night  of  March  30,  1904,  the  defendant  and  several  other  young  men 
were  having  "a  hot  time"  in  the  city  of  Woonsocket.  They  fre- 
quently visited  the  saloons,  sang  songp,  told  stories,  were  more  or 
less  intoxicated,  and  conducted  themselves  in  the  manner  usual  on 
such  occasions.  About  11  o'clock  the  city  marshal,  who  had  been 
with  "the  boys"  at  times  during  the  evening,  endeavored  to  persuade 
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one  of  them  to  retire  to  the  l>otel.  Defendant  interfered,  and  was 
knocked  down  by  the  marshal.  About  one  hour  later,  when  the 
marshall  and  nearly  all  of  "the  boys'*  were  lunching  in  the  rear  room 
of  a  building  on  Main  street,  the  defendant  appeared  in  the  door 
between  the  front  and  rear  rooms  of  the  restaurant  with  a  shot  gun 
in  his  hands.  When  the  marshall  saw  him  he  called  out  for  some 
one  to  "grab  the  gun."  Instantly  he  and  Andrew  Striegel  arose 
from  their  seats  at  the  "lunch  counter,"  and  started  towards  the  de- 
fendant, who  began  stepping  backwards  into  and  through  the  front 
door.  As  he  did  so  he  twice  discharged  the  shotgun  in  the  direc- 
tion of  the  rear  room.  The  second  discharge  wounded  Striegel 
slightly  on  the  arm.  As  the  defendant  withdrew  towards  the  front 
door  and  out  into  the  street,  he  was  followed  by  the  marshal  who 
fired  a  revolver  four  or  five  times  without  hitting  anything  except 
a  hanging  lamp.  There  was  evidence  tending  to  show  that  the  de- 
fendant had  threatened  the  marshal,  and  that  he  addressed  him  with  ■ 
a  vile  epithet  before  firing  the  first  time ;  that  the  marshal  did  not 
draw  his  revolver  until  after  the  defendant  fired  the  second  time; 
that  the  defendant  attempted  to  fire  the  third  shot,  but  was  pre- 
vented by  some  defect  in  the  mechanism  of  the  gun ;  and  that  the 
relations  between  the  defendant  and  Striegel  were  friendly  and  cor- 
dial before  the"  firing  began.  Whether  the  defendant  intended  to 
kill  or  injure  Striegel,  the  marshal,  or  some  other  person,  or  wheth- 
er he  fired  in  the  direction  of  a  number  of  persons  in  dangerous 
proximity  to  himself  in  a  manner  evincing  a  wanton  and  reckless 
disregard  of  human  life,  but  without,  in  fact,  intending  to  kill  or 
injure  anyone,  were  questions  to  be  determined  by  the  jury.  Not- 
withstanding, the  allegation  of  the  indictment  is  that  he  intended 
to  kill  Striegel,  the  court  charged  the  jury,  in  effect,  that  they  might 
find  the  defendant  guilty  as  charged  in  the  indictment  if  satisfied 
beyond  reasonable  doubt  that  he  shot  at  Striegel  with  intent  to  kill 
Striegel  or  any  other  person.  The  jur>^  may  or  may  not  haye  be- 
lieved that  the  defendant  intended  to  kill  Striegel.  It  is  idle  to  spec- 
ulate on  what  view  of  the  evidence  was  taken.  If  the  charge  of 
the  court  permitted  a  verdict  of  guilty  based  on  any  irrelevant  state 
of  facts,  the  conviction  cannot  be  sustained.     An  indictment  must 


Digitized  by 


Google 


22  SOUTH  DAKOTA  REPORTS.  [August, 

be  direct  and  certain  as  regards  the  party  charged,  the  offense 
charged,  and  the  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  offense.  Rev.  Code 
Cr.  Proc.  §  222.  In  a  criminal  action  the  defendant  may  be  con- 
victed only  of  the  offense  charged,  of  an  attempt  to  commit  such 
offense,  or  of  an  offense,  the  commission  of  which  is  necessarily 
included  in  the  one  charged.  Id.  §  409.  The  offense  charged  in 
this  case  is  thus  defined  by  the  statute:  **Every  person  who  shoots 
or  attempts  to  shoot  at  another,  with  any  kind  of  firearm,  air  gun, 
or  other  means  whatever,  with  intent  to  kill  any  person,  *  *  *  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  ten 
years."  Rev.  Pen.  Code,  §  285.  This  statute  provides  that  every 
person  who  shoots  at  another  **with  intent  to  kill  any  person"  shall 
be  punishable.  It  does  not  declare,  as  do  some  statutes  relatin;jf  to 
this  class  of  offenses,  that  every  person  who  shoots  at  another  with 
intent  to  kill  such  other  person  shall  be  punishablie.  Neither  the 
letter  nor  spirit  of  our  statute  restricts  the  intent  to  the  person  who 
is  shot  at  or  shot.  So,  if  the  defendant  shot  at  Striegel  with  intent 
to  kill  him,  the  marshal,  or  any  other  person,  he  was  guilty  of  the 
crime  charged,  and  the  only  question  is  whether  the  allegations  of 
the  indictment  will  sustain  a  conviction  based  upon  evidence  dis- 
closing an  intent  to  kill  any  person  other  than  Striegel.  Or,  in  other 
words,  did  the  state,  by  merely  alleging  an  intent  to  kill  Striegel, 
limit  the  inquiry  to  that  issue  alone,  and  should  the  jury  have  been 
so  instructed  ?  Upon  principle  and  authority  it  is  extremely  difficult 
to  determine  what  answer  should  be  given  to  these  questions. 
Though  not  therein  expressly  treated  as  a  questic«i  of  pleading,  the 
following  citations  will  disclose  that  the  authorities  are  conflicting. 
Morgan  v.  State,  13  Smedes  &  M.  243;  State  v.  Taylor  39  Atl. 
447,  42  L.  R.  A.  673;  Callahan  v.  State,  21  Ohio  St.  306;  People 
V.  Torres,  38  Cal.  141;  Dunaway  v.  People,  no  III.  333;  Walker 
V.  State,  8  Ind.  290;*  People  v.  Raher  52  N.  W.  625,  16  L.  R.  A. 
752.  This  is  clearly  one  of  those  cases  contemplated  by  our  statute 
(Rev.  Code  Cr.  Proc.  §  224),  which  required  an  indictment  con- 
taining different  counts — one  alleging  intent  to  kill  Striegel,  another 
intent  to  kill  the  marshal,  and  s©  on.     Nevertheless  the  defendant 
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cannot  complain  unless  he  was  misled  in  making  his  defense,  or  is 
exposed  to  the  jeopardy  of  another  prosecution  for  the  same  trans- 
action, by  reason  of  the  defects  in  the  indictment.  State  v.  LaCroix, 
8  S.  D.  369,  66  N.  W.  944. 

The  testimony  touching  the  quarrel  with  the  marshal  was  ma- 
terial only  for  the  purpose  of  showing  an  intent  to  kill  or  injure  that 
officer.  It  was  introduced  by  the  state,  and  tended  to.  disprove  the 
intent  alleged  in  the  indictment.  It  is  not  unfair  to  assume  that  the 
defendant,  relying  upon  the  universally  recognized  general  rule  ap- 
plicable to  both  civil  and  criminal  cases  that  the  proofs  must  cor- 
respond with  the  pleadings,  did  not  object  to  such  testimony  be- 
cause it  directly  refuted  the  specific  allegation  of  the  indictment,' 
and  that  he  did  not  seek  to  contradict  it  for  the  same  reason.  Nor 
is  it  unreasonable  to  assume  that  he  was  content  to  rest  his  cause 
upon  the  evidence  received  on  the  assumption  that  no  issues  would 
be  submitted  to  the  jury  other  than  those  raised  by  the  allegations  ' 
of  the  accusation  and  his  plea  of  not  guilty.  The  statute  having 
pointed  out  a  plain  and  simple  method  of  pleading  in  this  class  of 
cases,  the  intent  being  the  gist  of  the  offense,  and  the  general  rule 
being  that  the  proofs  must  correspond  with  the  allegations  of  the 
indictment  or  information,  we  are  inclined  to  hold  that  the  de- 
fendant could  not  be  lawfully  found  guilty  as  charged  in  this  in- 
dictment, unless  it  appears  that  the  jury  were  satisfied  beyond  rea- 
sonable doubt  that  he  intended  to  kill  Striegel;  and,  as  this  does 
not  appear  by  reason  of  the  instructions  to  which  proper  excep- 
tions were  preserved,  the  judgment  of  the  circuit  court  must  be  re- 
versed, and  a  new  trial  ordered. 


STATE  V.  DELAMATER. 

Rev.  Pol.  Code,  §  2834,  requires  the  payment  in  each  county  in  which 
the  business  is  done  of  a  license  on  the  business  of  selling  or  offering  for 
sale  intoxicating  liquors  by  a  traveling  salesman.  Section  2838  makes  it 
an  offense  to  so  sell  without  a  license.  Section  2852  makes  all  persons  en- 
gaged in  such  unlawful  selling,  whether  as  owner  or  employe,  equally 
liable  as  principals.  Held,  there  was  a  violation  of  the  statute  by  a  trav- 
eling sal^man  for  liquor  dealers  having  their  place  of  business  In  an- 
other state,  where  he,  within  the  state,  solicited  orders  for  liquor  though. 
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according  to  their  conaltions,  they  were  forwarded  to  the  dealers  subject 
to  their  approval,  and  the  liquor  was  delivered  to  the  purchasers  outside 
the  state  on  board  the  cars. 

The  interstate  commerce  clause  of  the  federal  Constitution  is  not  con< 
travened  by  Rev.  Pol.  CJode,  §§  2834,  2838,  2852,  making  it  an  offense  for 
a  traveling  salesman  to  take  orders  for  intoxicating  liquor  without  a  li- 
cense. 

Haney,  J.,  dissenting. 

(Opinion  filed,  Aug.  22,  1905.) 

Error  to  Circuit  Court,  Potter  County.  Hon.  Loring  E.  Gaffy, 
Judge. 

Jay  Delamater  was  convicted  of  a  violation  of  the  liquor  laws, 
and  brings  error.     Affirmed. 

Lee  Stover,  for  plaintiff  in  error.  Philo  Hall,  Attorney  General, 
and  S,  M,  Howard,  Staters  Attoniey  {Atibrey  Laivrence,  of  coun- 
sel), for  the  State. 

HANEY,  J.  The  evidence  upon  which  the  defendant  was  con- 
victed is  conceded  to  have  established  the  following  facts:  "That 
the  defendant,  Jay  Delamater,  is  now,  and  was  on  the  loth  day  of 
February,  A.  D.  1904,  a  traveling  salesman  employed  by  Lewis  L. 
Metzger  &  Co.,  and  that  the  said  Lewis  L.  Metzger  &  Co.  are  res- 
idents of  the  city  of  St.  Paul,  in  the  state  of  Minnesota,  and  that 
the  said  Lewis  L.  Metzger  &  Co.  have  their  place  of  business  at  the 
said  city  of  St.  Paul,  and  have  no  place  of  business  in  the  state  of 
South  Dakota,  and  have  had  no  such  place  of  business  in  the  said 
state  of  South  Dakota.  That  on  the  loth  day  of  February,  A.  D. 
1904,  Jay  Delamater,  as  such  employe,  was  engaged  as  said  travel- 
ing salesman  in  soliciting  proposals  or  orders  for  said  Lewis  L. 
Metzger  &  Co.  for  the  sale  of  intoxicating  liquors  in  quantities  less 
than  five  gallons  from  citizens  and  residents  of  and  within  the  coun- 
ty of  Potter  and  state  of  South  Dakota,  who  were  not  merchants, 
traders,  or  dealers  in  intoxicating  liquors;  that  on  said  date  he  so- 
licited and  requested  proposals  or  orders  from  Ferdinand  Renner 
and  Paul  Gross,  who  were  not  merchants,  traders,  or  dealers  in  in- 
toxicating liquors,  at  and  in  the  county  of  Potter  and  state  of  South 
Dakota,  soliciting  or  requesting  proposals  or  orders  from  said  last- 
named  persons  for  the  sale  to  them  by  Lewis  L.  Metzger  &  Co.  of 
said  intoxicating  liquors.     That  the  said  proposals  and  orders  w^ere 
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procured  by  defendant  from  said  named  persons,  forwarded  to  his 
principal,  the  said  Lewis  L.  Metzger  &  Co.,  in  the  city  of  St.  Paul, 
state  of  Minnesota.  At  said  time  no  money  was  paid  by  either  of 
the  said  persons  to  said  defendant  or  to  said  Lewis  L.  Metzger  & 
Co.,  and  said  proposals  or  orders  were  forwarded  with  the  under- 
standing that  they  w^ere  subject  to  the  approval  of  said  Lewis  L. 
Metzger  &  Co.,  and  that  the  defendant  had  no  power  or  authority 
to  approve  said  proposals  or  orders,  nor  to  receive  any  money  there- 
on. In  addition  to  being  subject  to  the  approval  of  said  Lewis  L. 
Metzger  &  Co.,  said  proposals  or  orders  were  conditioned  that  the 
said  whisky  so  ordered  should  be  delivered  to  the  said  Ferdinand 
Renner  and  Paul  Gross,  hereinbefore  named,  f.  o.  b.  cars  at  the  city 
of  St.  Paul,  in  the  state  of  Minnesota.  That  the  said  Ferdinand 
Renner  and  Paul  Gross,  hereinbefore  named,  were  to  pay  the  freight 
from  the  city  of  St.  Paul,  in  the  state  of  Minnesota,  and  were  to 
make  remittance  of  the  purchase  price  of  said  goods  to  said  Lewis 
L.  Metzger  &  Co.,  at  the  city  of  St.  Paul,  in  the  state  of  Minnesota, 
within  sixty  days  after  receipt  of  said  liquor  in  said  county  of  Pot- 
ter. That  this  defendant  has  never  paid  any  license  to  the  county 
of  Potter  or  state  of  South  Dakota,  or  to  the  treasurer,  or  to  any 
one,  as  required  by  section  2834  of  the  Revised  Political  Code  of 
the  year  1903,  of  the  state  of  South  Dakota,  and  that  the  said  de- 
fendant had  not  then  and  there,  and  has  never,  paid  any  Hcense  or 
fee  whatsoever  to  any  township,  precinct,  town,  or  city  within  said 
county  or  state ;  and  that  said  liquor  therein  sold  was  intoxicating 
liquor,  to- wit,  whisky,  and  was  not  a  proprietary  patent  medicine; 
and  that  the  said  defendant  is  not  now,  and  never  has  been,  a  li- 
censed pharmacist  under  the  laws  of  the  state  of  South  Dakota." 

Article  6,  c.  27,  of  the  Revised  Political  Code,  relating  to  in- 
toxicating liquors,  contains  the  following  provisions :  "In  all  town- 
ships, precincts,  towns  and  cities  of  this  state  there  shall  be  annually 
paid  the  following  license  upon  the  business  of  selling  or  keeping 
for  sale  by  all  persons  whose  business  in  whole  or  in  part  consists 
in  selling  or  keeping  for  sale  in  this  state  distilled,  brewed  or  malt 
liquors,  or  mixed  liquors  as  follows:  *  *  *  Upon  the  business  of 
selling  or  offering  for  sale  any  of  the  above  mentioned  liquors  at 
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retail  by  any  traveling  salesman  who  solicits  orders  by  the  jug  or 
bottle  in  lots  of  less  than  five  gallons,  two  hundred  dollars  per  an- 
num. Said  license  to  be  paid  in  each  county  in  which  said  trav- 
eling salesman  does  business  in  accordance  with  the  provisions  of 
section  2836.  *  *  *  All  persons  engaged  in  the  selling  or  keeping* 
for  sale  of  any  of  the  liquors  mentioned  in  .this  article,  whether  as 
owner  or  as  clerk,  agent  servant  or  employe,  shall  be  equally  liable 
as  principals  for  any  violation  of  the  provisions  of  this  article."  Rev. 
Pol.  Code,  §§  2834,  2852. 

Defendant  contends :  (i)  That  he  did  not  violate  the  law  ;  (2) 
that  if  he  did,  it  conflicts  with  the  interstate  commerce  clause  of  the 
federal  Constitution,  and  is  invalid.  *'The  Supreme  Court  of  the 
United  States  is  the  one  ultimate  judicial  authority  on  all  questions 
of  interstate  commerce.  But  as  has  been  often  pointed  out,  and 
even  admitted  by  the  court  itself,  the  decisions  of  that  high  tribunal 
have  been  far  from  uniform,  and  any  attempt  to  reconcile  all  that 
has  been  said  and  decided  by  it  must  end  in  confusion.  The  diffi- 
culty, if  not  impossibility,  of  reconciling  all  the  decisions  upon  the 
subject,  is  shown  by  the  extraordinary  number  of  dissenting  opin- 
ions in  the  cases.  Most  of  the  important  decisions  were  rendered 
by  a  divided  court.  Still  it  can  safely  be  said  that  the  differences 
of  opinion  thus  manifested  have  not  been  so  much  upon  fundamental 
principles  as  upon  the  application  of  those  principles  to  particular 
facts  and  the  construction  of  the  various  state  statutes  which  have 
been  under  consideration.  The  principles  themselves  are  fairly  well 
settled.  In  view  of  these  facts  the  Supreme  Court  has  said  that  it 
would  be  a  useless  task  to  undertake  to  fix  an  arbitrary  rule  by 
w^hich  the  line  separating  the  powers  of  the  state  from  the  exclu- 
sive power  of  Congress  in  this  regard  must  in  all  cases  be  located, 
and  that  it  is  better  to  settle  each  case  as  it  arises  upon  a  view  of 
the  particular  rights  involved."  17  Am.  &  Eng.  Ency.  Law,  41.  It 
is  therefore  especially  important  to  have  the  real  issues  presented 
by  this  appeal  accurately  defined.  The  nature  of  the  legislation  as- 
sailed is  no  longer  open  to  controversy  in  this  court.  It  is  an  exer- 
cise of  the  police  power.  It  is  regulation,  not  taxation.  State  v. 
Buechler,  10  S.  D.  156,  y2  N.  W.  114.    It  does  not  discriminate  be- 
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tween  resident  and  non-resident  dealers.  All  persons,  whose  bus- 
iness in  whole  or  in  part  consists  in  selling  or  keeping  for  sale  in- 
toxicating liquors  in  this  state  are  required  to  procure  a  license  be- 
fore engaging  in  such  business.  If  the  defendant  violated  the  law, 
it  is  because  he  was  acting  as  the  agent  or  employe  of  Metzger  & 
Co.,  who  were  engaged  within  this  state  in  the  business  of  selling 
or  offering  for  sale  such  liquors  at  retail  by  traveling  salesman  who 
solicited  orders  in  lots  pf  less  than  five  gallons.  The  power  of  the 
stata  to  impose  restraints  and  burdens  upon  persons  and  property 
in  conservation  of  the  public  health,  good  order,  and  prosperity  is 
a  power  originally  and  always  belonging  to  the  states,  not  surren- 
dered by  them  to  the  general  government,  nor  directly  restrained 
by  the  Constitution  of  the  United  States,  and  essentially  exclusive. 
The  power  of  Congress  to  regulate  commerce  among  the  several 
states,  when  the  subjects  of  that  power  are  national  in  their  nature, 
is  also  exclusive.  The  failure  of  Congress  to  exercise  this  exclu- 
sive power  in  any  case  is  an  expression  of  its  will  thaf  the  subject 
shall  be  free  from  restrictions  or  impositions  upon  it  by  the  several 
states.  In  re  Rahrer,  140  U.  S.  545,  1 1  Sup.  Ct.  865,  35  L.  Ed.  572. 
That  the  .regulation  of  the  manufacture  and  sale  of  intoxicating 
liquors  is  a  proper  subject  for  the  exercise  of  the  police  power  is  a 
proposition  which  has  never  for  a  moment  been  doubted.  Black,  In- 
.toxicating  Liquors,  §  31.  And  it  is  now  established  beyond  dis- 
pute that  such  liquors  are  legitimate  subjects  of  interstate  commerce. 
Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  681,  34  L.  Ed.  128; 
Vance  v.  Vandercook,  170  U.  S.  438,  18  Sup.  Ct.  674,  42  L.  Ed. 
1 100;  In  re  Rahrer,  supra.  When  the  Wilson  act  was  adopted 
such  liquors  were  exempted  from  state  regulation  by  operation  of 
the  interstate  commerce  clause  to  the  same  extent  as  other  legiti- 
mate articles  of  commerce.  A  citizen  of  one  state,  notwithstanding 
the  laws  of  another,  had  the  right  to  import  intoxicants  into  the  lat- 
ter, and  there  sell  them  in  the  original  packages.  Up  to  the  point 
of  time  when  the  importation  was  sold  or  the  original  package 
broken  by  the  importer,  the  state,  in  the  absence  of  -congressional 
permission,  "had  no  power  to  interfere  by  seizure  or  any  other  ac- 
tion in  prohibition  of  importation  and  sale  by  the  foreign  or  non- 
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resident  importer."  Leisy  v.  Hardin,  supra.  The  Wilson  act,  which 
was  adopted  for  the  purpose  of  allowing  state  laws  to  operate  on 
liquor  shipped  from  one  state  into  another  so  as  to  prevent  the  sale 
of  original  packages  in  violation  of  the  state  laws,  provides  that 
**all  fermented,  distilled,  or  other  intoxicating  liquors  or  liquids 
transported  into  any  state  or  territory,  or  remaining  therein  for  use, 
consumption,  sale,  or  storage  therein,  shall,  upon  arrival  in  such 
state  or  territory,  be  subject  to  the  operation  and  effect  of  the  laws 
of  such  state  or  territory,  *  *  *  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  original  packages  or  other- 
wise." 17  Am.  &  Eng  Ency.  Law,  293.  By  that  act  Congress 
"simply  removed  an  impediment  to  the  enforcement  of  the  state 
laws  in  respect  to  imported  packages  in  their  original  condition, 
created  by  the  absence  of  a  specific  utterance  on  its  part.  It  im- 
parted no  power  to  the  state  not  then  possessed,  but  allowed  im- 
ported property  to  fall  at  once  upon  arrival  within  the  local  juris- 
diction." In  re  Rahrer,  supra.  "Arrival  within  the  state,"  as  em- 
ployed in  that  act,  has  been  construed  to  mean  arrival  of  the  im- 
portation at  its  destination,  and  state  regulation  attaches  to  the  sub- 
ject of  an  interstate  shipment  only  after  such  shipment  has  been 
consummated  by  the  arrival  of  the  goods  at  their  destination  and 
their  delivery  to  the  consignee.  Rhodes  v.  State  of  Iowa,  170  U.  S. 
412,  18  Sup.  Ct.  664,  42  L.  Ed.  1088.  A  consignee  may  receive  for 
his  own  use  regardless  of  state  laws.  Vance  v.  Vandercook,  supra. 
So  it  would  seem  that  these  propositions  have  been  established :  ( i ) 
j\n  importer  of  liquors  from  another  state  has  no  right  to  sell  them 
in  the  original  package  or  otherwise,  except  on  the  terms  prescribed 
by  the  Legislature  of  the  state  where  the  sales  are  made.  (2)  When 
intoxicating  liquors  are  shipped  from  one  state  into  another,  they  do 
not  become  subject  to  any  state  police  regulation  on  crossing  the 
boundaries  of  the  state  into  which  they  are  shipped,  but  retain  their 
character  as  an  article  of  interstate  commerce  until  delivered  into 
the  hands  of  the  consignee;  but  upon  such  delivery  they  become 
subject  to  such  regulations.  (3)  The  receiver  in  one  state  of  in- 
toxicating liquors  sent  from  another  state  has  the  constitutional 
righl  to  receive  it  for  his  own  use,  without  regard  to  any  state  law 
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to  the  contrary ;  but  when  received  he  can  dis£Ose  of  it  in  the  orig- 
inal package  or  otherwise  only  on  the  terms  prescribed  by  the  state 
statutes.  Beyond  question  all  legitimate  subjects  of  interstate  com- 
merce, other  than  intoxicating  liquors,  may  be  imported  and  sold 
by  the  importer  in  the  original  package  ,and  no  feature  of  the  trans- 
action, from  its  inception  to  its  consummation,  is  subject  to  a  state 
regulation  such  as  we  are  considering.  "The  negotiation  of  sales 
of  goods  which  are  in  another  state,  for  the  purpose  of  introducing 
them  into  the  state  in  which  the  negotiation  is  made,  is  interstate 
commerce."  Robbins  v!  Taxing  Dist.,  120  U.  S.  489.  Hence  a 
state  statute  which  requires  that  "each  peddler  or  solicitor  taking 
orders  for  groceries,  clothing,  hardware,  or  other  mercantile  es- 
tablishments shall  pay  a  license  of  not  less  than  $75  nor  more  than 
$125  per  year"  in  each  county  in  which  such  soliciting  is  done  is 
clearly  unconstitutional  when  applied  to  the  case  of  a  traveling  sales- 
man employed  by  a  Minnesota  tailor  in  soliciting  orders  for  men's 
clothing  to  be  manufactured  in  that  state  and  shippel  to  individual 
purchasers  in  this.  State  v.  Rankin,  11  S.  D.  144,  76  N.  W.  299. 
But  that  case  and  the  one  at  bar  are  easily  distinguishable.  In  that 
case  the  court  was  dealing  with  a  commodity  which  the  importer 
had  a  right  to  import  and  sell  in  the  condition  in  which  it  was  im- 
ported, notwithstanding  the  state  law.  In  this  it  is  dealing  with  a 
commodity  which  the  importer  has  a  right  to  import  notwithstand- 
ing the  state  law,  but  which  he  cannot  sell  within  this  state,  in  the 
origmal  package  or  otherwise,  without  conforming  to  the  require- 
ments of  the  state  statute.  In  that  case  the  law,  by  its  terms,  re- 
quired a  license  for  the  mere  soliciting  of  orders.  In  this  it  only  re- 
quires a  license  of  those  who  engage  in  the  business  of  selling  or 
offering  for  sale  within  the  state.  As  heretofore  suggested,  this  law, 
when  properly  construed,  does  not,  by  its  terms,  impose  any  restric- 
tions upon  the  traffic  beyond  its  territorial  boundaries,  or  before  the 
intoxicants  have  by  permission  of  Congress  become  subject  to  the 
police  power  of  the  state.  If  the  St.  Paul  dealers  were  not  engaged 
in  the  business  of  selling  or  offering  for  sale  within  this  state,  they 
did  not  violate  the  law,  and  cannot  be  heard  to  question  its  validity. 
If  they  were  engaged  in  that  business,  they  cannot  escape  its  con- 
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sequences,  because  such  business  was  state,  and  not  interstate,  com- 
merce ;  the  selling  or  offering  for  sale  of  intoxicants  in  the  original 
package  or  otherwise  within  this  state  being  subject  to  state  regu- 
lation. Any  enactment,  the  operation  of  which  has  a  tendency  to 
diminish  the  consumption  of  intoxicating  liquors,  may,  in  a  sense, 
be  said  to  indirectly  interfere  with  interstate  commerce  in  that  com- 
modity, but  all  such  enactments  are  not  for  that  reason  invalid.  The 
provision  of  the  law  here  involved  does  not  retard  the  consumption 
of  mtoxicants '  within  this  state,  and  thus  indirectly  affect  inter- 
state commerce,  to  any  greater  extent  than  'do  the  provisions  which 
require  persons  engaged  in  the  business  at  designated  places  to  pro- 
cure permits  to  maintain  such  places.  Regulation  of  the  retail  traf- 
fic, when  conducted  by  a  traveling  salesman,  is  certainly  not  less 
necessary  or  desirable  than  when  it  is  carried  on  by  saloon  keepers, 
who  are  constantly  subject  to  the  obser\''ation  of  the  general  public 
and  the  inspection  of  city  and  town  officers.  If  the  latter  method 
of  making  sales  is  to  be  regulated,  the  former  should  be  to  the  full 
extent  of  the  state's  police  power.  It  is  a  universally  accepted  rule, 
frequently  recognized  by  this  court,  that  no  legislative  act  should 
be  declared  unconstitutional  unless  the  conflict  between  its  provis- 
ions and  some  principles  of  constitutional  law  is  so  plain  and  palp- 
able as  to  leave  no  reasonable  doubt  of  its  invalidity.  Such  a  con- 
flict certainly  has  not  been  shown  in  this  case.  On  the  contrary,  the 
reasons  for  concluding  that  the  statute,  correctly  construed,  does  not 
contravene  the  interstate  commerce  clause  of  the  federal  Constitu- 
tion, are  clear  and  convincing. 

Does  it  appear  that  the  defendant  violated  the  law?  The  Leg- 
islature did  not  intend  to  regulate  the  business  of  selling  or  offering 
for  sale  of  intoxicating  liquors  in  other  states.  A  license  is  required 
only  where  the  business  is  done  in  this  state.  Does  it  appear  from 
the  conceded  facts  that  Metzger  &  Co.  were  engaged  in  the  business 
of  selling  or  offering  to  sell  intoxicating  liquors  in  this  state  with- 
•  out  having  procured  the  required  licensd,  and  was  the  defendant 
acting  as  their  employe  in  conducting  such  business?  They  were  en- 
gaged in  the  business  of  selling  and  offering  to  sell  intoxicants  with- 
out a  license,  and  defendant  was  their  employe.     So  much  is  cer- 
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tain.  Was  the  business  conducted  in  this  state  or  in  Minnesota? 
Were  they  selling  or  offering  to  sell  here  or  there?  If  here,  defend- 
ant violated  the  law.  If  there,  he  was  not  guilty  of  the  crime 
charged.  ''Sale  is  a  contract  by  which,  for  a  pecuniary  considera- 
tion, called  a  price,  one  transfers  to  another  an  interest  in  property." 
Rev.  Civ.  Code,  §  1299.  The  defendant  was  not  authorized  to  make 
sales  here  or  elsewhere.  The  orders  or  offers  obtained  by  him  were 
subject  to  the  approval  of  ]\letzger  &  Co.  No  contract  was  made, 
the  minds  of  the  parties  did  not  meet,  until  the  offers  were  received 
and  accepted  at  St.  Paul.  It  was  expressly  agreed  that  the  goods 
should  be  delivered  at  that  place.  Title  to  the  property  was  there 
transferred.  Under  these  circumstances  it  seems  clear  that  the  sales 
took  place  in  Minnesota,  and  not  in  this  state.  Shuenfeldt  v.  Junk- 
ermann  (C.  C.)  20  Fed.  357;  Williams  v.  Feiniman,  14  Kan.  288; 
Frank  v.  Hoey,  128  Mass.  263;  Kling  v.  Fries,  33  Mich.  275.  If, 
as  has  been  shown,  persons  residing  in  this  state  may  purchase  in- 
toxicants in  another,  and  receive  them  in  this  for  their  own  use,  re- 
gardless of  the  laws  of  this  ^ate,  they  certainly  have  the  right  to 
order  intoxicants  by  mail  or  through  the  soliciting  agent  of  a  non- 
resident dealer.  In  this  case  the  nonresident  dealers  appear  to  hav6 
merely  solicited  persons  to -purchase  goods  at  their  place  of  business 
in  another  state,  something  the  Legislature  did  not  attempt  to  regu- 
late, unless  it  be  assumed  that  the  lawmaking  power  intended  to 
€nact  an  unconstitutional  statute,  and,  of  course,  such  an  assump- 
tion cannot  be  tolerated.  So  I  conclude  that  the  law  under  which 
the  defendant  was  convicted  is  valid,  but  that  it  does  not  appear 
that  he  violated  such  law.  For  this  reason  alone  I  think  the  judg- 
ment of  the  circuit  court  should  be  reversed,  and  a  new  trial  or- 
dered. 

COR  SOX,  P.  J.  I  fully  concur  in  the  views  expressed  by  Mr. 
Justice  HANEY  as  to  the  constitutionality  of  the  license  law  of 
this  state,  but  I  am  unable  to  concur  in  his  conclusion  that  the  de- 
fendant is  not  guilty  of  the  offense  charged,  and  the  judgment  of 
the  trial  court  therefore  should  be  reversed.  In  my  judgment,  when 
the  conclusion  was  reached  that  the  law  is  constitutional,  it  logically 
followed  that  the  judgment  of  the  court  below  was  correct,  and 


Digitized  by 


Google 


32  SOUTH  DAKOTA  REPORTS.  [August, 

should  be  affirmed,  as  the  defendant  was  clearly  doing  business  in 
violation  of  the  law  of  this  state  without  having  first  paid  the  license 
required  by  law.  Section  2834,  Rev.  Pol.  Code,  relating  to  the  sale 
of  intoxicating  liquors,  provides :  "In  all  townships,  precincts,  towns 
and  cities  of  the  state,  there  shall  be  annually  paid  the  following  li- 
cense, *  *  *  upon  the  business  of  selling  or  offering  for  sale  any 
spirituous  vinous,  malt,  brewed  or  fermented  or  other  intoxicating 
liquors- at  retail,  *  *  *  $400.00  per  annum;  upon  the  business  of 
selling  or  offering  for  sale  any  of  the  above  mentioned  liquors  at  re- 
tail by  any  traveling  salesman  who  solicits  orders  by  the  jug  or  bot- 
tle in  lots  of  less  than  five  gallons,  $200.00  per  annum."  Section 
2836  provides:  ''Every  person  engaged  or  intending  to  engage  in 
any  business  mentioned  in  section  2834,  and  requiring  the  payment 
of  any  license  mentioned  in  such  section,  shall  *  *  *pay  to  the  coun- 
ty treasurer  in  advance  the  license  required  by  section  2834  for  such 
business  for  a  year  commencing  on  the  ist  day  of  July  and  ending 
on  the  30th  day  of  June  next  thereafter."  Section  2838  provides : 
"If  any  person  or  persons  shall  engage  or  be  engaged  in  any  bus- 
iness requiring  the  payment  of  license  under  section  2834,  without 
having  paid  in  full  the  license  required  by  this  article,  *  *  *  shall 
be  punished  by  a  fine  of  not  less  than  $50,  nor  more  than  $500.00 
and  costs  of  prosecution,  or  by  imprisonment  in  the  county  jail  not 
less  than  ten  days  nor  more  than  30  days  or  by  both  such  fine  and 
iniprisonment  :n  the  discretion  of  the  court."  It  will  be  observed 
by  the  statement  of  facts  in  this  case  that  the  defendant  was  a  trav- 
eling salesman  employed  by  Lewis  L.  Metzger  &  Co.,  and  that  on 
the  loth  day  of  February,  1904,  he  was  enjg^aged  as  such  traveling 
salesman  in  soliciting  orders  for  said  company  for  the  sale  of  in- 
toxicating liquors  in  quantities  less  than  five  gallons  from  citizens 
and  residents  of  and  within  the  county  of  Potter,  and  that  he  had 
not  paid  any  license  nor  procured  any  permit  to  sell  the  same  as 
required  by  the  provisions  of  section  2834.  The  question  is  asked 
by  Mr.  Justice  HANEY  in  his  opinion,  "Does  it  appear  that  the  de- 
fendant violated  the  law?"  In  my  judgment,  that  question  can  be 
answ  ered  in  the  affirmative.  It  appears  from  the  statement  of  facts 
that  the  defendant  was  doing  precisely  what  he  was  prohibited  from 
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doing  without    paying   a    license    and   obtaining   a   permit    there- 
for.     Great  stress  is  placed  upon    the    fact    that    the    firm    for 
which  the  defendant  was  soliciting  orders  was  required  to  pass  upon 
the  orders,  and,  if  accepted,  the  intoxicating  liquors  were  delivered 
to  a  transportation  company  in  St.  Paul,  and  that  that  constituted  a 
delivery  to  the  parties  who  had  given  the  orders  outside  of  this 
state,  and  that  for  this  reason  the  defendant  had  not  violated  any  of 
the  provisions  of  the  law  of  this  state.     This  construction  of  the 
law,  it  seems  to  me,  is  entirely  unwarranted  by  the  language  of  its 
provisions,  the  evident  intention  of  the  lawmaking  power,  and  in 
conflict  with  decisions  of  the  courts  passing  upon  similar  questions. 
When,  as  it  appears  by  the  statement  of  facts,  the  defendant  was 
engaged  in  the  business  of  offering  for  sale  and  soliciting  orders  for 
intoxicating  liquors  without  the  payment  of  the  license  fee  and  ob- 
taining a  permit  to  engage  in  such  business,  he  wais  engaged  in  a 
business  prohibited  by  the  lawmaking  power.     In  the  view  I  take 
of  the  case,  it  is  immaterial  as  to  whether  the  transaction  is  to  be  re- 
garded as  a  sale  of  liquor  or  offering  it  for  sale,  or  soliciting  orders 
for  the  purchase  of  the  same,  as  the  doing  of  either  act  constitutes 
a  violation  of  the  provisions  of  the  statute.    Soliciting  orders  for  the 
purchase  of  liquor  constituted  a  part  of  the  transaction  in  the  sale 
of  the  same,  and  this  was  the  view  taken  by  the  Circuit  Court  of 
the  United  States  for  the  District  of  New  Hampshire  in  Lang  et  al. 
V.  Lynch,  reported  in  38  Fed.  489,  4  L.  R.  A.  831,  in  which  that 
court  held:    **Orders  taken  for  the  sale  and  delivery  of  liquors  in 
violation  of  the  law  of  the  state  are  a  part  of  the  contract  of  sale, 
and  as  such  render  the  entire  transaction  void,  and  no  recovery 
thereon  can  be  had."    The  learned  Circuit  Judge  in  his  opinion  says : 
*'I  am  of  opinion,  therefore,  that  the  taking  of  the  order  by  the 
agent  of  the  pls^intiffs  was  a  part  of  the  contract  of  sale  so  far  as 
to  forbid  a  right  of  recovery  upon  the  contract,  and  that  the  statute 
of  Xew  Hampshire  inflicting  a  penalty  for  the  offense  prohibits  the 
riglit  of  recovery  for  the  price  of  liquors  sold."    It  is  true  this  was 
an  action  to  recover  the  value  of  the  liquors  sold  and  delivered  in 
another  state,  but  the  court  seems  to  take  the  view — and  I  think 
Vol.  20.  s.  D.  3. 
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very  properly — that  taking  an  order  by  the  agent  was  a  part  of  the 
contract  of  sale.  In  this  case  it  is  not  necessary  to  go  so  far  as  that 
court  went,  as  our  statute  provides  a  penalty  for  offering  for  sale 
or  for  soliciting  orders  for  the  purchase  of  liquors.  The  case  of 
State  V.  Asclier,  54  Con.  299,  7  Atl.  822,  is  directly  in  point  as  to 
the  offering  for  sale  or  soliciting  orders.  In  that  case  that  learned 
court  held  that  the  act  of  the  state  of  Connecticut  of  1882  forbids 
all  persons  without  a  license  therefor  to  sell  intoxicating  liquors  by 
sample,  or  by  soHciting  or  procuring  orders,  and  held  that  a  con- 
tract for  sale  made  in  the  state  of  Connecticut  by  a  traveling  agent 
of  a  firm  in  another  state  of  liquors  to  be  delivered  in  such  other 
state,  is  a  violation  of  the  statute.  It  appears  in  the  statement  of 
facts  in  that  case,  as  in  this,  that  a  traveling  salesman  representing 
a  firm  of  the  city  of  New  York  was  engaged  in  the  state  of  Connec- 
ticut in  soliciting  orders  for  intoxicating  liquors  for  his  firm ;  that 
such  orders  were  transmitted  to  the  firm  in  New  York  City,  and,  if 
approved  by  the  firm,  the  liquors  ordered  w^re  delivered  to  a  car- 
rier in  New  York  City  for  the  party  ordering  the  same.  The  court 
in  the  case  in  its  opinion  says :  ''The  defendant  was  convicted,  and 
appealed  to  this  court.  His  grievance,  is  that  he  was  convicted  of 
an  unlawful  sale,  while,  as  he  contends,  he  effected  no  sale  within 
-he  meaning  of  the  statute  in  this  state.  He  says  that  he  only  ro- 
licited  ?nd  obtained  an  order  in  this  state,  and  that  the  sale  was  com- 
pleted by  a  delivery  of  the  liquors  by  his  employers  to  the  pur- 
chaser in  the  state  of  New  York.  The  statute  of  1882,  c.  107,  pt 
6,  §  I  (Acts  1882,  p.  185),  provides  that  *any  person,  who,  without 
a  license  therefor,  shall,  by  sample,  by  soliciting  or  procuring  or- 
ders, or  otherwise,  sell  any  spirituous  and  intoxicating  liquors,  shall 
be  fined  for  the  first  offense  not  more  than  fifty  dollars,'  etc.  *  *  * 
The  question  is,  what  did  the  Legislature  mean  by  selling  by  sam- 
ple, or  by  soliciting  or  procuring  orders?  A  majority  of  the  court 
think  that  it  intended  to  prohibit  just  such  a  sale  as  was  made  in 
this  case.  If  the  statute  is  to  be  so  construed  as  to  limit  its  opera- 
tion to  sales  completed  by  delivery  in  this  state,  of  course  a  vast 
majority  of  sales  by  soliciting  orders  will  not  bp  embraced  in  the 
statute.     We  think  that  the  Legislature,  taking  notice  of  the  fact 
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that  wholesale  dealers  in  New  York  and  elsewhere  out  of  the  state 
generally  sell  their  wares  through  agents  going  from  place  to  place 
soliciting,  and  procuring  orders,  intended  to  prohibit  such  sales  ; 
otherwise  the  facilities  for  making  such  sales  are  so  great,  extend- 
ing to  every  tawn  and  hamlet  in  the  state,  that  the  efficiency  of  the 
license  law  would  be  materially  impaired.  Dealers  in  neighboring 
states,  without  license  and  without  restriction  could  sell  and  cause 
to  be  delivered  in  any  and  all  parts  of  the  state  liquors  to  any  ex- 
tent. Hence  the  Legislature  was  careful  to  guard  against  such  a 
result  by  prohibiting,  as  it  does  in  the  eleventh  section,  all  sales 
without  a  license  and  all  sales  in  a  no-license  town."  And  the  court, 
in  concluding  its  opinion,  says:  "The  claim  that  the  Legislature  in- 
tended only  such  sales  as  should  be  consummated  by  a  delivery  in 
this  state  cannot  be  allowed.  It  is  a  matter  of  common  knowledge 
that  sales  effected  by  drummers  are  usually,  if  not  always,  consum- 
mated by  a  delivery  at  the  vendor's  place  of  business  to  a  common 
carrier;  and  while  such  delivery,  for  all  civil  purposes,  completes 
the  sale  made  by  the  drummer,  vests  the  title  in  the  purchaser,  and 
gives  the  seller  a  right  to  the  purchase  money,  yet  for  all  police  pur- 
poses it  is  competent  for  the  Legislature  to  say  that  the  acts  done 
by  the  drummers  shall  of  themselves  constitute  a  sale,  and  therefore 
an  offense.  And  we  think  the  Legislature  intended  so  to  say,  and 
to  make  all  such  acts  an  offense,  whether  the  delivery  was  in  or  out 
of  the  state.  By  doing  so  the  word  'sell'  is  used  in  the  same  sense 
in  which  it  is  generally  used  by  business  men  in  relation  to  this  sub- 
ject-matter. In  common  language  a  drummer  sells  goods.  He  sells 
by  sample.  He  sells  by  soliciting  and  procuring  orders.  The  deal- 
ers sell  by  drummers  as  their  agents.  Now,  if  the  statute  does  not 
reach  all  such  cases,  then  it  falls  short  of  reaching  the  evil  aimed 
at,  and  the  intended  remedy  is  a  failure."  That  court,  in  its  opinion, 
evidently  disregarded  the  claim  made  by  the  defendant  that  the  or- 
ders taken  by  him  were  required  to  be  passed  upon  and  accepted 
by  the  firm  in  New  York  city  before  a  sale  could  be  made,  and  the 
claim  that  the  interstate  commerce  law  was  violated,  as  unworthy 
of  notice,  as  it  does  not  refer  to  them  in  the  majority  opinion.  It 
will  be  observed  that  the  provisions  of  the  statute  in  this  state  are 
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broaf'er  and  more  comprehensive  than  the  provisions  of  the  staliile 
of  Connecticut  and  that  they  include  not  only  the  sale  of  intoxicat- 
ing liquors,  but  the  offering  for  sale  and  soliciting  of  orders. 

Mr.  Justice  HANEY  places  reliance  upon  the  case  of  Distilling 
Co.  V.  Nutt,  34  Kan.  724,  10  Pac.  163,  but  that  was  a  civil  action 
for  the  recovery  of  the  value  of  a  barrel  of  whisky  delivered  at 
Kansas  City,  in  Missouri.  In  the  lat6r  case  of  Westheimer  v.  Weis- 
man,  60  Kan.  753,  57  Pac.  969,  which  was  also  an  action  to  recover 
the  value  of  certain  liquor  sold,  the  court,  in  its  opinion,  says :  "The 
penalty  of  section  32,  above  quoted,  is  inflicted  upon  the  very  per- 
son who  takes  or  receives  an  order  from  any  person  in  this  state  not 
authorized  to  sell  liquor,  and  hence  the  agent  receiving  an  order 
for  whisky  here  Avould  be  amenable  to  the  penalties  of  the  law." 
And  again,  in  the  same  opinion,  the  court  says :  "The  agent  made 
no  sale,  and  could  only  be  liable  under  the  statute  for  the  taking  of 
an  order  for  intoxicating  liquor.  The  statute,  operating  only  on 
the  agent,  cannot  prejudice  the  rights  of  Westheimer  &  Sons,  who 
made  the  sale  in  another  state.  The  agent  did  no  more  than  make 
an  offer  of  sale  subject  to  the  approval  of  his  house.  The  final  ac- 
ceptance of  the  order  and  consummation  of  the  sale  occurred  in 
Missouri,  where  such  sales  were  lawful.  Being  lawful  there,  a  re- 
covery of  the  price  of  the  whisky  can  be  had  in  our  courts.'*  It  will 
thus  be  seen  that  that  court  recognizes  the  fact  that,  while  the  sale 
of  liquor  may  have  been  consummated  in  another  state,  the  agent 
who  procured  the  order  was  nevertheless  liable  to  the  penalty  im- 
posed for  a  violation  of  the  statute.  Clearly,  the  defendant  in  the 
case  at  bar  was  engaged  in  the  business  in  Potter  county,  not  only 
of  selling,  but  offering  for  sale,  and  soliciting  orders  for  the  sale 
of,  intoxicating  liquors.  The  claim  that  the  defendant  had  not  com- 
mitted the  offense  under  the  statute  because  the  order  had  to  be  ap- 
proved in  St.  Paul,  and  that  the  delivery  was  made  there  to  the  pur- 
chaser, and  not  in  South  Dakota,  is  clearly  untenable.  Such  a  con- 
struction is  entirely  unwarranted  by  the  law  itself  or  by  the  evident 
intention  of  the  lawmaking  power.  In  my  judgment,  it  is  entirely 
immaterial  whether  the  liquors  were  delivered  in  this  state  or  de- 
livered at  all.  The  offense  was  complete  under  the  statute  when 
the  defendant  solicited  the  order  or  offered  the  liquors  for  sale. 
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It  seems  to  me  that  the  construction  given  to  our  statute  is  al- 
together too  narrow  and  technical,  and  one  entirely  unwarranted 
either  by  the  language  of  the  statute,  or  by  the  clear  intention  of 
the  Legislature  in  passing  the  act ;  and  that  the  interstate  commerce 
law  is  not  in  any  manner  involved  in  this  case.  The  lawmaking 
power,  in  adopting  the  license  system  for  this  state,  sought,  as  far 
as  possible,  to  minimize  the  evils  of  intemperance,  and  prevent  the 
miseries  resulting  from  the  use  of  intoxicating  liquors,  by  requiring 
all  parties  engaged  in  the  business,-  before  so  doing,  to  pay  a  li- 
cense, and  obtain  a  permit  therefor;  and  this  policy  is  clearly  car- 
ried out  in  the  provisions  of  the  statute.  The  legislature  not  only 
prohibited  the  sale  of  intoxicating  liquors,  but  the  offering  for  sale, 
or  the  soliciting  of  orders  for  the  purchase  of,  the  same  by  any 
person,  unless  he  had  paid  such  license  and  procured  the  permit. 
We  may  assume  that  the  Legislature  knew  all  or  nearly  all  travel- 
ing salesmen  take  orders  subject  to  the  approval  of  the  houses  rep- 
resented by  them,  and  that  the  delivery  of  the  goods  sold  is  usually 
made  in  other  states.  If  our  Legislature  simply  meant  to  prohibit 
the  offering  for  sale  or  soliciting  of  orders  in  cases  where  the  goods 
were  actually  delivered  by  the  agent  in  this  state,  it  failed  to  ac- 
complish anything  beneficial  by  the  enactment  of  the  law,  as,  of 
course,  it  was  known  to  them,  as  it  is  known  to  us,  that  few,  if  any, 
such  sales  would  be  made  by  agents  in  this  state,  but  there  would 
be,  as  in  the  case  at  bar,  the  form  of  submitting  the  order  to  the 
firm  outside  of  the  state,  and  that  such  firm  would  accept  the  order 
and  deliver  the  liquors  outside  of  our  state.  I  understand  that  the 
power  of  the  Legislature  to  require  the  payment  of  such  license  be- 
fore engaging  in  the  business  in  this  state  of  soliciting  orders  or  of- 
fering for  sale  intoxicating  liquors  will  be  affirmed  by  the  undivided 
court  in  holding  the  law  constitutional. 

In  my  opinion,  the  judgment  of  the  court  below  should  be  af- 
firmed. 

FULLER,  J.  As  self-preservation  is  a  law  of  nature  predom- 
inant in  every  organized  community,  the  inherent  right  to  guard 
against  the  introduction  and  traffic  in  commodities  which  endanger 
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the  health  and  corrupt  the  morals  of  our  citizens  was  never  surren- 
derc^d  to  the  general  government,  and  the  statute  confessedly  vio- 
lated by  the  accused  in  no  manner  interferes  with  any  of  the  laws 
of  the  United  States.  From  the  opinion  of  Chief  Justice  Taney  in 
the  License  Cases,  5  How.  504,  12  L.  Ed.  256,  I  quote  as  follows : 
**These  laws  may,  indeed,  discourage  imports,  and  diminish  the 
price  which  ardent  spirits  would  otherwise  bring.  But  although  a 
state  is  bound  to  receive  and  permit  the  sale  by  the  importer  of  any 
article  of  merchandise  which  Congress  authorizes  to  be  imported, 
it  is  not  bound  to  furnish  a  market  for  it,  nor  abstain  from  the 
passage  of  any  law  which  it  may  deem  necessary  or  advisable  to 
guard  the  health  or  morals  of  its  citizens,  although  such  law  may 
discourage  importation,  or  diminish  the  profits  of  the  importer,  or 
lessen  the  revenue  of  the  general  government.  And  if  any  state 
deems  the  retail  and  internal  traffic  in  ardent  spirits  injurious  to  its 
citizens,  and  calculated  to  produce  idleness,  vice,  or  debauchery,  I 
see  nothing  in  the  Constitution  of  the  United  States  to  prevent  it 
from  regulating  and  restraining  the  traffic,  or  from  prohibiting  it 
altogether,  if  it  thinks  proper."  Assuming  that  our  police  system 
of  regulating  the  liquor  traffic  by  means  of  high  license  has  a  ten- 
dency to  dimmish  interstate  shipments,  that  result  would  constitute 
no  infringement  of  the  constitutional  guaranty  of  commercial  free- 
dom among  the  states.  Independently  of  any  question  of  citizen- 
ship, and  without  the  slightest  discrimination,  the  solicitor  of  orders, 
as  a  person  engaged  in  the  business  of  offering  intoxicating  liquors 
for  sale,  must  pay  the  license,  or  sufifer  the  penalty  provided  by  the 
statute;  but  no  penalty,  restriction,  or  burden  is  imposed  upon  a 
non-resident  engaged  in  interstate  commerce. 

As  to  the  validity  of  the  law  under  consideration,  I  concur 
.with  both  my  associates,  and,  with  Presiding  Judge  CORSON, 
agree  in  the  conclusion  that  plaintiff  in  error  was  lawfully  con- 
victed. Consequently,  the  determination  of  all  questions  of  law  and 
fact  at  the  trial  below  is  sustained  by  the  majority  of  this  court, 
and  the  judgment  of  conviction  is  therefore  affirmed. 


Digitized  by 


Google 


1905.J  FOS3  V.  VAN  WAGENEN.  39 

FOSS  V.  VAN  WAGENEN. 

On  appeal  from  the  judgment  only,  where  it  was  entered  before  the 
order  denying  the  motion  for  new  trial  was  made,  the  sufficiency  of  the 
evidence  to  sustain  the  findings  cannot  be  reviewed. 

The  acknowledgment  in  a  chattel  mortgage,  over  the  signature  of  the 
mortgagor,  of  delivery  to  him  of  a  full,  true,  perfect,  and  complete  copy 
of  the  mortgage,  is  at  least  prima  facie  evidence  that  such  delivery  was 
made,  as  required  by  Laws  1897,  p.  250,  c.  95  §  1.  failure  of  which  fact 
to  appear  on  the  mortgage  is  declared  by  section  2  to  make  it  void. 

(Opinion  filed,  Sept.  2,  1905.) 

Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  Adam  Foss  against  Frank  Van  Wagenen.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

E.  E.  Wagner,  for  appellant.  Prestoii  &  Hannett,  for  respond- 
ent. 

CORSON,  P.  J.  This  case  comes  before  us  on  appeal  by  the 
defendant  from  ^  part  of  the  judgment  entered  in  the  court  below. 
The  judgment  was  rendered  on  the  i6th  day  of  May,  1903,  and  on 
the  loth  day  of  September,  nearly  four  months  after  the  judgment 
was  entered,  the  court  made  its  order  denying  the  motion  for  a  new 
trial.  The  defendant  in  its  notice  of  appeal  has  appealed  simply 
from  the  judgment,  specifying  the  f)art  appealed  from.  It  is  re- 
cited in  the  abstract  as  to  the  notice  of  appeal  as  follows :  **On  the 
loth  day  of  September,  1903,  after  the  entry  of  the  order  denying 
the  defendant's  motion  for  a  new  trial,  the  defendant  perfected  an 
appeal  to  the  Supreme  Court  of  the  State  of  South  Dakota,  by  serv- 
ing upon  the  plaintiff  and  the  clerk  of  the  circuit  court  of  Davison 
county  a  notice  of  appeal,  specifying  that  he  appealed  from  that  part 
of  the  judgment  and  decree  wherein  it  is  by  the  court  ordered,  ad- 
judged, and  decreed  that  the  property  described  in  said  chattel  mort- 
gage *  *  *  shall  be  sold  by  public  auction,  by  serving  upon  the  plain- 
tiff ?ind  filing  in  the  office  of  the  clerk  of  said  court  an  undertaking 
in  due  form  of  law.  *  *  *  Thereafter  a  supersedeas  bond  was  duly 
served  and  filed."  No  appeal  was  taken  from  the  order,  or  any  part , 
of  the  order,  denying  the  motion  for  a  new  trial. 

It  is  contended  by  the  respondent  that  the  question  of  the  suffi- 
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ciency  of  the  evidence  to  justify  the  findings  of  the  court  cannot, 
upon  this  appeal  from  the  judgment  alone,  be  reviewed,  and  that  all 
questions,  therefore,  relating  to  the  evidence  must  be  eliminated  from 
this  record.  This  contention  of  the  respondent  must  be  sustained. 
In  Gade  v.  Collins,  8  S.  D.  322,  66  N.  W.  466,  the  precise  question 
here  presented  was  discussed  and  decided  by  this  court.  In  the 
opinion  in  that  case  the  court  says :  "A  preliminary  question  is  rais- 
ed by  the  respondent,  to  be  first  determined,  and  that  is,  can  the 
court,  upon  the  record  in  this  case,  review  the  questions  of  fact  pre- 
sented ?  The  respondent  contends  that  such  a  review  cannot  be  made 
in  this  case  for  four  reasons:  *  *  *  (4)  Because  no  appeal  has  been 
taken  from  the  order  of  the  circuit  court  denying  appellant's  motion 
for  a  new  trial.  *  *  *  It  may  be  regarded  as  settled  by  the  decisions 
of  this  court  that  this  court  will  not  review  the  evidence  in  a  case  to 
determine  its  sufficiency  to  justify  the  verdict  of  the  jury  or  findings 
of  the  court,  unless  the  same  has  been  brought  to  the  attention  of 
the  court  below  on  a  motion  for  a  new  trial,  passed  upon  by  that 
court  and  brought  before  this  court  for  review  in  some  manner  pre- 
scribed by  law.  Pierce  v.  Manning,  2  S.  D.  517,  51  N.  W.  332; 
Hawkins  v.  Hubbard,  2  S.  D.  631,  51  N.  W.  774;  Plow  Co.  v.  Bel- 
lou,  4  S.  D.  384,  57  N.  W.  17;  Evenson  v.  Webster,  3  S.  D.  382, 
53  N.  W.  747.  When  the  motion  for  a  new  trial  is  made  and  de- 
termined before  a  judgment  is  entered  in  the  action,  an  appeal  from 
the  judgment  brings  up  the  order  of  the  court  denying  or  granting 
the  motion  for  a  new  trial  as  an  intermediate  order  that  can  be  re- 
viewed by  this  court,  provided  the  decision  of  the  court  denying  or 
granting  the  motion  is  assigned  as  error.  Hawkins  v.  Hubbard, 
supra ;  Granger  v.  Roll,  6  S.  D.  61 1,  62  N.  W.  970.  On  such  an  appeal 
from  the  judgment,  the  sufficiency  of  the  evidence  to  justify  the  find- 
ings or  verdict  may  be  reviewed  by  this  court ;  but,  w^hen  the  order 
denying  or  granting  a  new  trial  is  made  after  judgm^ent  in  the  ac- 
tion, an  appeal  from  the  judgment  alone  does  not  bring  up  such  or- 
der made  after  judgment.  Hawkins  v.  Hubbard,  supra;  Manufac- 
turing Co.  v.  Galloway,  5  S.  D.  205,  58  N.  W.  565.  And  if  the  appel- 
lant desires  a  review  of  the  evidence  in  such  case,  he  must  appeal 
from  the  order  denying  or  granting  a  new  trial  to  entitle  him  to 
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such  review.  A  party  may,  however,  include  such  an  appeal  in  the 
notice  of  appeal  from  the  judgment.  Hawkins  v.  Hubbard,  supra. 
Unless  the  order  denying  or  granting  a  new  trial  made  after  judg- 
ment is  appealed  from,  either  in  connection  with  the  appeal  from 
the  judgment  or  independently,  the  decision  of  the  court  below  upon 
the  question  of  the  sufficiency  of  the  evidence  to  justify  the  findings 
or  verdict  will  be  res  adjadicata.  Weber  v.  Tschetter,  i  S.  D.  205, 
46  N.  W.  201.  In  this  case  it  appears  from  the  record  that  more 
than  a  year  elapsed  after  the  judgment  was  entered  before  the  order 
denying  appellant's  motion  for  a  new  trial  was  made.  No  appeal 
being  taken  from  that  order,  the  same  is  final  and  conclusive  as  to 
the  sufficiency  of  the  evidence  to  justify  the  court's  findings  of  fact, 
and  this  court  cannot  disturb  them."  The  law  as  established  by  this 
decision  has  been  followed  and  approved  by  this  court  in  Hagaman 
V.  Gillis,  9  S.  D.  69,  68  N.  W.  192;  Aultman  &  M.  Co.  v.  Becker, 
10  S.  D.  59,  71  N.  W.  753;  Parrish  v.  Mahany,  10  S.  D.  278,  73 
N.  W.  97;  Bourne  v.  Johnson,  10  S.  D.  36,  71  N.  W.  140;  Myers 
V.  LongstaflF,  12  S.  D.  642,  82  N.  W.  183 ;  Blackman  v.  Hot  Springs, 

14  S.  D.  500,  85  N.  W.  996;   State  ex  rel  Brown  v.  City  of  Pierre, 

15  S.  D.  571,  90  N.  W.  1047.  Following  the  rule  laid  down  in  these 
cases  ,this  court  must  disregard  the  evidence  in  the  case  upon  this 
appeal  from  the  judgment  alone,  and  decide  the  case  upon  the  judg- 
ment record  alone. 

The  principal  ground  relied  on  by  the  appellant  for  a  reversal 
of  the  judgment  in  this  case  is  that  he,  as  mortgagor  in  the  chattel 
mortgage,  was  not  furnished  by  the  mortgagee  with  "a  full,  true, 
perfect,  and  complete  copy"  of  the  chattel  mortgage  to  be  foreclosed 
in  this  action,  and  that  therefore  the  chattel  mortgage  was  void  un- 
der the  provisions  of  chapter  95,  p.  250,  of  the  Laws  of  1897.  The 
second  section  of  that  chapter  provides  "that  every  chattel  mortgage 
shall  be  void,  unless  it  appears  upon  the  mortgage  instrument  over 
the  signature  of  the  mortgagor  that  a  true  copy  of  the  same  has  been 
delivered  to  and  received  by  the  mortgagor  as  in  section  i  of  this 
act  provided."  The  court  in  its  fourth  finding  of  fact,  found  that  the 
said  chattel  mortgage  contained  the  following  statement :  "I  hereby 
acknowledge  that  at  the  time  of  the  making  and  delivery  of  this 
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mortgage  a  full,  true,  perfect,  and  complete  copy  of  the  same  was 
delivered  to  and  received  by  me" — and  that  said  statement  was  over 
the  signature  of  the  defendant.  This  finding  of  the  trial  court  must 
be  held  as  conclusive  upon  this  court  upon  this  appeal,  as  establish- 
ing prima  fade  the  fact  that  a  full,  true,  perfect,  and  complete  copy 
of  the  said  mortgage  was  delivered  to  and  received  by  the  defend- 
ant, in  the  absence  of  the  evidence  adduced  at  the  trial.  Whether 
or  not  it  was  competent  for  the  defendant  to  show  that  no  copy  of 
the  chattel  mortgage  was  in  fact  delivered  to  him,  it  is  not  necessary 
now  to  decide,  as,  in  the  absence  of  evidence  or  an  appeal  from  an 
order  denying  a  new  trial,  that  question  is  not  now  before  us. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low is  affirmed. 


SCOTTISH-AMERICAN  MORTG.  CO.,  Limited,  v.  RUSSELL. 

The  provision  in  a  contract  between  owners  of  adjoining  lots,  author- 
izing either  to  build  a  party  wall  on  the  line,  the  other,  when  using  it,  to 
pay  half  the  cost,  "and  the  said  parties  hereby  convey  to  each  other  such 
interest  in  the  land  to  be  covered  by  said  party  wall  as  may  be  necessary 
to  carry  out  the  terms  of  this  agreement,"  does  not  convey  a  fee  simple, 
but  merely  gives  an  easement. 

The  presence  of  a  party  wall  on  the  dividing  line  between  adjoining 
lots  is  not  constructive  notice  to  a  purchaser  of  one  of  them,  so  as  to 
make  him  liable,  on  using  the  wall,  for  half  of  its  cost,  under  the  un- 
recorded contract  between  his  grantor  and  the  owner  of  the  other  lot, 
whereby  each  conveyed  to  the  other  such  interest  in  the  land  to  be  cov- 
ered by  the  wall  as  should  be  necessary  to  carry  out  the  agreement,  and 
either  was  authorized  to  build  the  wall,  the  other,  on  using  it,  to  pay  half 
the  cost. 

(Opinion  filed,  Sept.  2,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  the  Scottish-American  Mortgage  Company,  Limited^ 
against  F.  Ida  Russell.  Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

Bailey  &  Voorhees,  for  appellant.  Boyce  &  Warren,  for  re- 
spondent. 
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CORSON,  P.  J.  This  is  an  action  for  an  injunction  to  enforce 
payment  for  a  party  wall,  and  was  tried  upon  an  agreed  statement 
of  facts.  From  a  judgment  in  favor  of  the  defendant,  and  order 
denying  a  new  trial,  the  plaintiff  has  appealed. 

The  plaintiff  is  the  owner  of  lot  i8,  and  the  defendant  of  the 
adjoining  lot  17,  in  a  block  in  the  city  of  Sioux  Falls.  In  June, 
1889,  Andrew  E.  Phillips  was  the  owner  of  lot  18,  and  Patrick  Hare 
was  the  owner  of  lot  17,  and  they  entered  into  a  party-wall  contract; 
but  this  contract  was  not  recorded  until  after  Hare  had  conveyed 
lot  17  to  the  grantor  of  the  defendant.  Soon  after  the  execution  of 
the  party- wall  contract  Phillips  commenced  the  construction  of  a 
building  known  as  the  "Phillips  Block"  on  lot  18,  and  completed  the 
same  prior  to  the  5th  day  of  July,  1892.  In  the  construction  of  this 
block  the  party  wall  was  located  in  accordance  with  the  party-wall 
contract ;  the  center  line  of  the  wall  coinciding  with  the  dividing 
line  between  the  two  lots.  On  July  5,  1892,  Hare  executed  and  de- 
livered a  deed  to  lot  17  to  the  person  through  whom  the  defendant 
and  respondent  now  claims  title.  This  deed  was  filed  for  record  on 
said  sth  day  of  July  at  10  o'clock,  a.  m.,  and  the  party-wall  contract 
was  filed  for  record  on  the  same  day  at  3:45  o'clock,  p.  m.  The 
purchaser  from  Hare  had  no  notice  of  the  terms  of  the  party-wall 
contract,  other  than  such  notice  as  the  existence  of  the  building  and 
of  the  party  wall  w^ould  give  him.  The  party-wall  contract  contains 
the  following  stipulations :  "Now  it  is  mutually  agreed  by  and  be- 
tAveen  the  said  parties,  for  themselves,  their  heirs  and  assigns,  that, 
if  the  said  Phillips  shall  build  the  party  wall  between  the  said  lots, 
he  shall  build  the  same  of  brick  or  stone,  and  not  less  than  16  inches 
and  not  more  than  2  feet  in  thickness,  and  extending  back  from 
Main  avenue  not  less  than  75  feet  in  depth,  and  shall  build  it  on 
the  dividing  line  between  said  lots.  And,  it  is  further  mutually 
agreed  by  and  between  the  said  parties  that  whenever  the  said  Hare 
shall  build  on  said  lot  17  he  shall  contribute  and  pay  to  said  Phillips 
one-half  of  the  cost  of  said  wall,  and  then  shall  have  the  right  to 
use  said  wall  in  common  with  said  Phillips.  And  it  is  further  mu- ' 
tually  agreed  by  and  between  said  parties  that,  if  the  said  Hare 
shall  first  build  said  wall,  he  shall  build  it  in  the  same  manner  before 
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specified,  and,  upon  payment  to  him  by  said  Phillips  of  one-half  the 
cost  thereof,  said  wall  shall  be  owned  and  used  in  common.  *  *  * 
The  right  to  build  and  the  obligation  to  use  and  pay 
for  one-half  the  cost  thereof,  as  above  specified,  shall  be 
mutual  and  binding  upon  said  parties,  both  as  to  the  wall 
that  may  first  be  built  and  to  any  future  extension  thereof.  And  the 
said  parties  hereby  convey  to  each  other,  their  heirs  and  assigns, 
reciprocally,  such  interest  in  the  land  covered  or  to  be  covered  by 
said  party  wall  as  may  be  necessary  to  carry  out  the  terms  of  this 
agreement.  Witness  our  hands  and  seals  this  22nd  day  of  June, 
1889." 

It  is  contended  by  the  appellant  that,  notwithstanding  the  de- 
fendant's grantor,  through  whom  she  claims,  had  no  actual  notice 
and  no  constructive  notice  by  reason  of  the  recording  of  the  con- 
tract, still  the  erection  of  the  party  wall  one  foot  on  lot  17  consti- 
tuted constructive  notice  of  the  existence  of  the  contract,  which  was 
binding  upon  her  grantor  and  those  claiming  under  him,  by  reason 
of  the  following  clause  in  the  contract :  "And  the  said  parties  here- 
by convey  to  each  other,  their  heirs  and  assigns,  reciprocally,  such 
interest  in  the  land  covered  or  to  be  covered  by  said  party  wall  as 
may  be  necessary  to  carry  out  the  terms  of  this  agreement."  It  is 
contended  by  the  appellant  that  by  this  clause  in  the  contract  Phil- 
lips acquired  a  fee-simple  estate  in  the  portion  of  lot  17  covered  by 
the  party  wall,  and  that  this  clause  is  not  usual  in  a  party-wall  con- 
tract, which  is  usually  a  mere  license  to  erect  a  wall  upon  the  prop- 
erty of  the  adjoining  property  owners  without  in  effect  conveying 
the  fee  title  to  such  adjoining  property  owner,  and  that  by  reason 
of  this  clause  of  the  conveyance  the  erection  of  the  party  wall  was 
constructive  notice,  binding  upon  Hare's  grantee  and  upon  the  de- 
fendant in  this  action.  It  is  insisted  by  the  respondent  that  no  such 
effect  can  be  given  to  the  clause  of  the  contract  above  quoted,  and 
it  amounts  to  no  more  than  an  easement  as  defined  by  section  267, 
Rev.  Civ.  Code.  We  are  inclined  to  take  the  view  that  the  respond- 
ent is  right  in  her  contention,  and  that  no  fee-simple  title  was  con- 
veyed by  this  clause  in  the  contract.  It  will  be  observed  that  the 
language  is :  "And  the  said  parties  hereby  convey  to  each  other  *  *  * 
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such  interest  in  the  land  covered,  or  to  be  covered  by  said  party  wall 
as  may  be  necessary  to  carry  out  the  terms  of  this  agreement."  It 
does  not  purport  to  convey  an  absolute  fee-simple  title,  but  simply 
such  interest  in  the  property  as  may  be  necessary  to  carry  into  effect 
the  terms  of  the  agreement.  Certainly  there  could  have  been  no 
such  intention  between  the  parties  as  that  of  conveying  to  each  other 
the  fee-simple  title  of  the  ground  upon  which  the  party  wall  was 
to  be  constructed.  If  we  are  correct  in  the  view  we  have  taken  that 
the  contract  simply  granted  an  easement  in  the  party  wall,  then  it 
lexically  follows  that  the  existence  of  the  party  wall  was  not  con- 
structive notice  of  an  agreement  between  the  parties.  No  case  has 
been  called  to  our  attention  ,and  we  think  none  can  be  found,  in 
which  the  existence  of  such  a  wall  has  been  held  to  give  constructive 
notice  of  the  existence  of  an  agreement  binding  the  owner  of  an  ad- 
joining property  to  pay  a  portion  of  the  expense  incurred  in  the 
erection  of  such  wall,  and  the  only  constructive  notice  that  seems  to 
have  been  recognized  by  the  courts  is  that  imparted  by  the  recorda- 
tion of  the  party-wall  agreement.  It  seems  to  be  quite  uniformly 
held  by  the  authorities  that  one  purchasing  property  of  the  owners, 
who  has  entered  into  a  party-wall  agreement,  without  notice,  actual 
or  constructive,  of  the  existence  of  such  an  agreement,  is  not  bound 
thereby  to  pay  any  portion  of  the  expense  of  the  wall  in  order  to 
entitle  him  to  the  use  of  that  portion  situated  on  his  or  her  lot ;  and  , 
the  authorities  are  not  in  harmony  as  to  the  right  of  a  grantee  of 
one  who  has  entered  into  a  party-wall  contract  to  recover  of  the 
owner,  or  the  grantee  of  such  owner  of  an  adjoining  lot,  a  propor- 
tion of  the  expense  for  the  erection  of  such  a  wall,  though  the 
grantee  of  the  owner  erecting  such  wall  acquired  the  right  of  his 
grantor  to  the  easement  incident  to  such  a  party  wall.  As  bearing 
upon  the  question  we  have  been  discussing,  see  the  following  cases : 
Roche  V.  UUman,  104  111.  11;  Trustees  v.  Lynch,  70  N.  Y.  450; 
Huling  V.  Chester,  19  Mo.  App.  607;  King  v.  Wight,  155  Mass. 
444,  29  N.  E.  644;  Jordan  v.  Kraft,  33  Neb.  844,  51  N.  .W.  286; 
Mott  V.  Oppenheimer,  135  N.  Y.  312,  31  N.  E.  1097,  17  L.  R.  A. 
409;  Ccnduitt  V.  Ross,  102  Ind.  166,  26  N.  E.  198;  Savage  v. 
Mason,  3  Cush.,  500 ;   First  Nat.  Bank  v.  Bank,  61  Minn.  25,  63  N. 
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W.  264;  Winter  v.  Reynolds,  24  La.  Ann.  113';  Pendleton  v.  Fos- 
dick,  6  Ohio  Dec.  795 ;  Sharp  v.  Cheatham,  88  Mo.  498 ;  Garmire 
V.  Willy,  36  Neb.  340,  54  N.  W.  562. 

W^e  are  clearly  of  the  opinion  that  the  trial  court  was  right  in 
rendering  judgment  in  favor  of  the  defendant;  and  the  judgment 
so  entered,  and  order  denying  a  new  trial,  are  affirmed. 


DOUGHERTY  v.   CHICAGO,   M.  &  ST.   P.  RAILWAY  CO. 

Evidence,  in  action  for  the  kiUing  by  a  train  at  a  railroad  crossing 
of  a  horse  foUowing  a  team,  that  the  train,  a  special  going  45  miles  an 
hour,  gave  no  crossing  signal,  as  required  by  Rev.  Civ.  Code,  §  538,  and 
that,  hearing  no  train,  and  seeing  none,  because  of  trees  between  the  high- 
way and  track,  the  person  in  charge  of  the  team  drove  on  the  track,  war- 
rants a  finding  that  the  accident  was  caused  by  the  omission  or  failure 
to  give  the  signal,  making  the  company  liable,  in  the  absence  of  contrib- 
utory negligence. 

One  hearing  no  train,  because  of  omission  of  the  crossing  signal  re- 
quired by  Rev.  Civ.  Code,  §  538,  and  seeing  none,  because  of  woods  be- 
tween the  highway  and  the  track  In  the  direction  from  which  a  train 
came,  was  not  guilty  of  contributory  negligence  in  assuming  that  no  train 
was  near  and  driving  on  the  track.  • 

Proof  of  the  killing  by  defendant's  train  at  a  railroad  crossing  of 
plaintiff's  horse  is  prima  facie  evidence  of  defendant's  negligence,  placing 
on  it  the  burden  of  proof  that  it  was  not  guilty  of  negligence,  and  the 
burden  of  proof  is  not  shifted  to  plaintiff  by  the  introduction  of  evidence 
by  defendant,  though  it,  by  overcoming » his  prima  facie  case,  may  require 

him  to  give  further  evidence. 

■ 

(Opinion  filed,  Sept.  2,  1905.) 

Appeal  from  Circuit  Court,  Hutchinson  County,  Hon.  E.  G. 
Smith,  Judge. 

Action  by  James  Dougherty  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Preston  &  Hcmnett,  for  appellant.  W,  J.  Hooper,  for  respond- 
ent. 

CORSON,  P.  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  rendered  in  favor  of  the  plaintiff  for  damages  alleged  to 
have  been  sustained  by  him  by  the  loss  of  a  horse  killed  by  an  en- 
gine of  the  defendant.    It  appears  from  the  evidence  that  the  plahi- 
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tiff  resided  on  the  easterly  side  of  the  defendant's  railway  in  Hutch- 
inson county,  and  was  the  owner  of  a  tract  of  land  on  the  westerly 
side  thereof ;  that  on  the  day  the  horse  was  killed  he  was  used  by 
the  plaintiff,  with  other  horses,  in  farming  operations  on  the  land 
on  the  west  side  of  the  track ;  that  about  6  o'clock  in  the  evening 
the  plaintiff  himself  took  one  of  his  teams  and  started  for  Parkston, 
about  one  mile  away,  leading  the  horse  killed,  and  that  his  son,  a 
lad  of  about  14  years,  took  another  team  and  started  for  home  across 
the  railroad  track ;  that  the  horse  killed  broke  away  from  the  wagon 
upon  which  the  plaintiff  was  riding  and  followed  the  team  driven 
by  the  son  across  the  railroad  track;  that  at  the  point  where  the 
horse  was  killed  is  a  public  highway,  and  on  the  west  side  of  the 
railroad  track  and  for  a  distance  of  about  100  feet  westerly  there- 
from was  a  thick  clump  of  trees  and  bushes,  which  prevented  one, 
while  passing  along  the  highway  for  that  100  feet,  from  seeing  any 
train  that  might  be  coming  from  the  south  along  the  railroad ;  that 
about  the  hour  mentioned  a  special  freight  train  came  along  froui 
the  south,  making  about  45  miles  an  hour,  but  this  train  was  not 
noticed  by  the  boy  until  he  was  upon  the  railroad  track,  when,  see- 
ing the  approaching  train,  he  hastened  to  cross  to  the  east  side, 
which  he  succeeded  in  reaching,  but  the  horse  following  him  was 
struck  by  the  engine  and  killed. 

The  case  was  tried  to  a  jury,  which  found  a  general  verdict  in 
favor  of  the  plaintiff,  and  also  special  v.:»^aict3  submitted  to  them 
as  follows:  "(i)  Within  what  distance  could  the  engineer,  by  prop- 
er use  of  the  appliances  at  his  command,  have  stopped  this  train  at 
the  time  and  place  shown  by  the  evidence?  (No  answer.)  (2)  Was 
the  horse  killed  through  the  negligence  of  the  defendant  ?  Yes ;  for 
not  whistling  at  the  proper  place,  nor  ringing  the  bell.  (3)  If  you 
answer  'Yes'  to  questions  2,  state  in  what  does  the  negligence  con- 
sist? For  not  blowing  the  whistle  in  time,  nor  ringing  the  bell.  (4) 
If  you  find  any  acts  of  negligence,  was  the  injury  caused  by  such 
acts  of  negligence?  By  not  whistling,  nor  ringing  the  bell.  (5) 
What  could  the  engineer  have  done  that  he  did  not  do,  after  he  had 
knowledge  that  the  horse  was  approaching  the  track,  that  would 
have  prevented  the  injury?   Tried  to  stop,  which  he  failed  to  do." 
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It  will  be  noticed  that  by  the  special  verdict  the  jury  found  that  the 
defendant's  engineer  failed  to  ring  the  bell  or  blow  the  whistle  be- 
fore reaching  the  highway.  It  was  shown  by  the  defendant  in  de- 
fense of  the  action  that  its  train  was  properly  equipped  and  run  by 
competent  trainmen,  and  it  was  not  claimed  on  the  part  of  the  plain- 
tiff that  any  negligence  was  shown  on  the  part  of  the  defendant, 
other  than  its  failure,  as  found  by  the  jury,  to  ring  tbe  bell  or  blow 
the  Vihistle,  as  provided  by  section  538,  Rev.  Civ.  Code,  which  reads 
as  follows :  "A  bell  at  least  thirty  pounds  weight,  or  a  steam  whistle, 
shall  be  placed  on  each  locomotive  engine,  and  shall  be  rung  or 
whistled  at  the  distance  of  at  least  eighty  rods  from  the  place  where 
the  said  railroad  shall  cross  any  other  road  or  street,  and  be  kept 
ringing  or  whistling  until  it  shall  have  crossed  said  road  or  street, 
under  a  penalty  of  fifty  dollars  for  every  neglect,  to  be  paid  by  the 
corporation  owning  the  railroad,  one-half  thereof  to  go  to  the  in- 
former, and  the  other  half  to  this  state,  and  also  be  liable  for  all 
damages  which  shall  be  sustained  by  any  person  by  reason  of  such 
neglect." 

The  appellant  seeks  reversal  upon  two  grounds :  ( i )  That  the 
evidence  given  upon  the  trial  discloses  that  the  accident  was  un- 
avoidable; (2)  That  the  evidence  upon  the  trial  established  the  fact 
that  the  plaintiff  directly  contributed  to  the  injury  by  permitting 
the  horse  to  run  loose  and  get  upon  the  track  of  its  owi  free  will, 
and  that  plaintiff's  son  was  guilty  of  contributory  negligence  in 
crossing  the  track  without  observing  the  approaching  train.  A  mo- 
tum  was  made  at  the  close  of  all  the  evidence  for  the  direction  of 
a  vordict  in  favor  of  the  defendant  upon  the  grounds  above  stated, 
which  was  denied.  The  defendant  in  its  answer  did  not  plead  con- 
tributory negligence;  but  it  contends  that  the  evidence  on  the  part 
of  the  plaintiff  proves  conclusively  such  contributory  negligence,  and 
therefore  the  plaintiff  was  not  entitled  to  a  verdict,  notwithstanding 
the  omission  to  plead  contributory  negligence  of  the  plaintiff.  De- 
fendant also  contends  that,  as  the  horse  was  not  seen  by  the  engi- 
neer or  trainmen  on  defendant's  train  in  time  to  enable  them  to  stop 
the  train  or  prevent  the  accident,  the  accident  must  be  regarded  as 
unavoidable,  and  the  plaintiff  was  not,  for  that  reason,  entitled  to  re~ 
coverv. 
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We  are  of  the  opinion  that  neither  of  these  contentions  is  ten- 
able, and  that  the  defendant,  having  failed  to  comply  with  the  provi- 
sions of  the  statute  by  ringing  the  bell  or  sounding  the  whistle  con- 
tinuously for  80  rods  before  it  passed  the  crossing,  and  the  jury. 
having  found  that  such  failure  was  the  cause  of  the  injury,  was 
guilty  of  such  negligence  as  entitled  the  plaintiff  to  recover.  The 
train  was  a  special  train,  and,  as  will  be  noticed,  was  proceeding  at 
a  high  rate  of  speed,  and  that,'  intervening  between  the  train  as  it 
came  to  the  crossing  and  the  highway,  there  was  an  obstruction  by 
reason  of  the  timber  and  underbrush,  preventing  the  boy 
from  seeing  the  train  until  he  was  upon  the  track,  and  we  are  of  the 
opinion  that  the  jury  were  fully  justified  in  finding  that  the  acci- 
dent was  caused  by  the  failure  of  the  engineer  to  comply  with  the 
provisions  of  the  statute,  as  it  is  reasonable  to  presume  that,  had  the 
whistle  been  sounded  or  the  bell  rung,  as  required  by  the  statute, 
the  attention  of  the  boy  would  have  been  drawn  to  the  train,  and  he 
would  have  avoided  crossing  the  track  until  the  train  had  passed 
along.  At  common  law,  independently  of  the  statute,  it  was  the  duty 
of  railroad  companies  in  approaching  public  crossings  to  exercise 
reasonable* care  and  dihgence  to  prevent  injuries  to  travelers  or  prop- 
erty passing  along  the  highway.  Louisville  R.  R.  Co.  v.  Common- 
wealth, 13  Bush.  388.  But  in  this  state  these  duties  are  imposed 
upon  the  railroad  companies  by  statute,  and  the  failure  to  observe 
the  provisions  of  the  statute  constitutes  such  negligence  as  will  ren- 
der the  railroad  liable  when  the  failure  to  comply  with  the  provis- 
ions of  the  statute  is  the  cause  of  the  injury.  In  the  absence,  there- 
for, of  a  finding  by  the  jury  that  the  party  injured  was  guilty  of  con- 
tributory negligence;  the  facts  that  the  injury  occurred  at  a  public 
crossing,  and  that  no  warning  had  been  given  of  the  approaching 
train  by  the  ringing  of  the  bell  or  sounding  of  the  whistle,  render 
the  company  clearly  liable  for  any  injury  caused  by  such  failure. 
It  will  be  observed  in  the  case  at  bar  that  the  jury  finds  that  the 
horse  was  killed  as  a  result  of  the  failure  of  the  defendant  to  com- 
ply with  the  provisions  of  the  statute,  and  this  finding  is  clearly 
sustained  by  the  evidence.  In  this  respect,  therefore,  the  case  at  bar 
Vol.  20.  s.  D.  4. 
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differs  from  the  case  of  Mankey  v.  C,  M.  &  St.  P.  R.  R.  Co.,  14  S. 
D.  468,  85  N.  W.  1013,  in  which  it  was  held  that  where  a  horse  was 
injured  by  being  run  into  by  a  train  between  a  whistling  post  ancl 
a  crossing,  and  no  statutory  signals  were  given,  there  could  be  no 
recovery  for  the  injury,  in  the  absence  of  evidence  that  such  failure 
was  the  cause  of  the  injury.  The  court  was  clearly  right,  therefore, 
in  denying  defendant's  motion  to  direct  a  verdict  in  its  favor. 

The  contention  of  the  defendant  that  the  record  discloses  that 
the  plaintiff's  boy  was  guilty  of  contributory  negligence  is  clearly 
untenable.  The  traveler  on  a  public  highway  is  bound  only  to  the 
exercise  of  ordinary  care  and  prudence,  and  when  he  approaches  a 
railway  track,  and  can  neither  hear  nor  see  an  approaching  train,  he 
is  not  chargeable  with  negligence  for  assuming  that  there  is  no  train 
sufficiently  near  to  make  the  crossing  dangerous,  when  the  signals 
required  oy  law  are  not  given.  Ernst  v.  Hudson  River  R.  R.  Co., 
35  N.  Y.  9.  In  that  case  it  was  held :  "The  omission  of  a  railroad 
company  to  give  the  signals  required  by  the  statute,  on  the  ap- 
proach of  a  locomotive  within  80  rods  of  a  highway  crossing,  is  a 
breach  of  duty  to  the  passengers,  whose  safety  it  imperils,  and  to 
the  v/ayfarer,  whom  it  exposes  to  mutilation  and  death.  -The  omis- 
sion of  the  customary  signals  is  an  assurance  by  the  company  to 
the  traveler  that  no  engine  is  approaching  from  either  side  within 
80  rods  of  the  crossing,  and  he  may  rely  on  such  assurance,  with- 
out incurring  the  imputation  of  breach  of  duty  to  a  wrongdoer. 
The  citizen  on  the  public  highway  is  bound  only  to  the  exercise  of 
ordinary  care,  and,  when  he  is  injured  by  the  negligence  of  a  rail- 
road company,  it  is  no  answer  to  his  claim  for  redress  that,  not- 
withstanding the  omission  of  the  signals,  he  might  by  greater  vig- 
ilance have  discovered  the  approach  of  the  train,  if  he  had  foreseen 
a  violation  of  the  statute,  instead  of  relying  upon  its  observance." 
A  person  may  assume  that  a  train  approaching  within  80  rods  of 
the  crossing  will  give  the  statutory  signal,  and,  in  the  absence  of 
such  signal,  such  person  cannot  be  regarded  as  guilty  of  contribu- 
tory negligence  by  attempting  to  cross  the  track  after  looking  and 
listening  for  an  approaching  train,  where  no  statutory  signal  has 
been  given.    Newson  v.  N.  Y.  Cent.  R.  Co.,  29  X.  Y.  390:  Johnson 
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V.  Hudson  River  Ry.  Co.,  20  N.  Y.  74 ;  Harpell  v,  Curtis,  i  E.  D. 
Smith,  78;  Hegan  v.  Eighth  Ave.  R.  Co.,  15  N.  Y.  383 ;  Gordon  v. 
Grand  St.  Ry.  Co,,  40  Barb.  550;  Penn.  Ry.  Co.  v.  Ogier,  35  Pa.  60. 
It  is  further  contended  by  defendant  that  the  court  erred  in  its 
charge  to  the  jury  as  follows :  "And  that  proof  is  sufficient  to  place 
the  burden  of  disproving  negligence  upon  the  defendant.  The  de- 
fendant, upon  such  proof  being  exhibited  to  you,  must  show  you  that 
in  and  about  the  accident  in  question  the  company  was  not  negli- 
gent." The  objection  to  the  charge  made  by  the  counsel  for  the  de- 
fendant is  that  the  court  failed  to  instruct  the  jury  that,  upon  proof 
by  the  defendant  that  its  train  was  properly  equipped  with  all  mod- 
em appliances  and  manned  by  an  efficient  crew  of  trainmen  and 
that  the  animal  was  not  seen  by  the  engineer  in  time  to  stop  the 
train  or  prevent  the  accident,  the  burden  of  proof  then  shifted  to 
the  plaintiff  to  prove  actual  negligence  on  the  part  of  the  defendant, 
but  we  are  of  the  opinion  that  the  court  committed  no  error  in 
this  pert  of  the  charge.  The  court  in  its  instructions  to  the  jury 
had  called  their  attention  to  the  fact  that  proof  of  the  killing 
raised  a  presumption  of  negligence  on  the  part  of  the  defendant, 
and  made  out  for  the  plaintiff  a  prima  facie  case  entitling  him  to  re- 
cover, and  that  the  burden  of  proof  was  then  upon  the  defendant 
to  show  that  it  was  not  guilty  of  negligence.  In  this  view  the  court 
was  clearly  correct.  The  proof  of  the  killing  established  prima  facie 
negligence  on  the  part  of  the  defendant,  and  the  plaintiff's  right  to 
recover.  The  law  then  placed  the  burden  of  proof  upon  the  de- 
fendant to  establish  that  it  was  not  guilty  of  negligence,  and  this 
evidence  was  subject  to  rebuttal  by  evidence  on  the  part  of  the 
plaintiff;  but  the  burden  of  proof  \yas  not  shifted  to  plaintiff.  It 
still  remained  with  the  defendant,  and,  unless  the  defendant  estab- 
lished by  a  preponderance  of  evidence  that  it  was  not  guilty  of  neg- 
ligence, the  plaintiff  would  be  entitled  to  a  verdict  on  his  prima  facie 
case.  It  is  true  that,  if  the  defendant  introduces  evidence  tending  to 
show  that  it  was  not  guilty  of  negligence,  or  that  the  accident  was 
caused  by  the  contributory  negligence  of  the  plaintiff,  the  prima  facie 
case  of  the  plaintiff  might  be  overcome,  and  the  plaintiff  required  to 
give  evidence,  in  addition  to  the  presumption,  tending  to  prove  that 
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the  defendant  was  guilty  of  negligence  which  caused  the  accident ; 
but,-  as  before  stated,  unless  the  defendant's  evidence  preponderated 
ever  that,  introduced  by  the  plawitiff,  the  plaintiff  would  still  be  en- 
titled to  recover  upon  its  prima  facie  case  made  by  proof  of  the  kill- 
ing.    The  -court's  instructions  were  clearly  right. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
and  order  denying  a  new  trial  are  affirmed. 


WEBBER  V.   CONKLIN. 

Under  Laws  1893,  p.  56^  c.  36,  §  1,  providing  that  a  conditional  sale 
of  chattels  when  delivered  vests  the  title  in  the  buyer  as  to  third  persons 
unleSiS  the  contract  ot  sale  is  filed  with  the  register  of  deeds,  the  failure 
to  file  in  the  ofDce  of  the  register  of  deeds  a  contract  of  sale  stipulating 
that  the  buyer  shall  hold  the  goods  in  trust  as  security  for  the  price  vests 
in  him  title  to  the  goods  as  to  third  persons  without  notice. 

A  contract  of  sale  of  chattels,  which  stipulates  that  they  shall  be  held 
in  trust  by  the  buyer  as  security  for  the  price,  is  neither  a  conditional 
sale  nor  a  chattel  mortgage,  but  a  personal  agreement  of  the  buy^r,  and 
an  assignee  of  the  buyer  under  an  assignment  for  the  benefit  of  creditors, 
who  receives  the  goods  and  disposes  of  them  without  actual  or  construct- 
ive notice  of  the  stipulation,  is  not  personally  liable  to  the  seller  for  a 
conversion,  though  Rev.  Civ.  Code,  §  2378,  provides  that  such  an  assignee 
has  no  greater  rights  than  the  assignor,  as  no  action  at  law  could  be 
maintained  against  the  buyer  to  recover  possession  of  the  goods. 

(Opinion  filed,  Sept.  2,  1905.) 

.  Appeal  from  Circuit  Court,  Lincoln  County.    Hon.  Joseph  W. 

Jones,  Judge. 

Action  by  Otto  F.  Webber  against  J.  V.  Conklin.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

U.  S.  G,  Cherry,  for  appellant. 

Every  assignment  should  confer  upon  the  assignee  the  right 
to  recover  all  property,  or  right  or  equities  in  property,  which 
might  be  reached  or  recovered  by  any  of  the  creditors  of  such  as- 
signor. But  even  in  such  states,  the  burden  is  upon  the  assignee 
to  show  that  the  creditors  which  he  represents  are  in  position  to  de- 
feat such  unrecorded  liens  or  incumbrances.  That  is,  he  must  show- 
that  the  claims  of  such  creditors  arose  subsequent  to  such  unrecord- 
ed lien  or  incumbrance  and  that  the  creditors  had  no  actual  knowl- 
edge of  their  existence.     Brown  v.  Brabb,  67  Mich.,  117:    Stevyart 
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V.  Piatt,  JOi  U.  S.,  731,  25  L.  ed.,  816;  National  B.  &  D.  B.  v.  Hub- 
bell,  117  N.  Y.,  384;  Millhiser  v.  Erdmalia,  jqS  N.  C,  292;  Van 
Heusen  v.  Radcliff,  17  N.  Y.,  580;   Clark  v.  Flint,  22  Pick.,  231. 

If  a  mere  lien  was  reserved  then  the  plaintiff  is  entitled  to 
recover  the  amount  remaining  due  on  the  purchase  price  of  the 
property.  It  was  such  an  instrument  as  the  parties  had 
a  perfect  right  to  make  and  would  be  enforceable  as  between 
them.  It  was  not  technically  a  chattel  mortgage  and  therefore  not 
required  to  be  executed  subject  to  any  of  the  forms  or  requirements 
of  a  technical  chattel  mortgage.  Comp.  Laws,  Sec.  4,346 ;  Kennedy 
V.  Hull,  14  S.  D.,  234,  85  N.  W.,  223 ;  Esshom  v.  Watertown  Hotel 
Co.,  7  S.  D.,  74,  103  N.  W.,  229;  Peet  vs.  D.  F.  &  M.  Ins.  Co.,  7  S. 
D.,  411 ;  Wood  V.  Lee,  4  S.  D.,  495,  57  N.  W.,  238;  Greeley  v.  Win- 
sor,  I  S.  D.,  117,  45  N.  W.  325;  Wright  v.  Burcher,  72  Mo.,  179.  • 

Brown  &  Brown  for  respondent. 

Right  to  the  immediate  possession  of  the  property,  a  right  es- 
sential to  the  maintenance  of  an  action  for  conversion.  O'Rourke 
V.  Haddock,  114  N.  Y.,  541-50;  Hutchings  v.  Munger,  41  N.  Y., 
155;  Furniture  &  Carpet  Co.  v.  Crosby  et  al.,  77  N.  W.,  659;  Ma- 
chine Co.  V.  Bothane,  70  Mich.,  443,  38  N.  W.  326. 

Respondent  having  no  knowledge  of  the  alleged  trust  character 
of  these  wagons  when  he  took  possession  of  them  under  the  assign- 
ment, there  must  be  a  demand  made  on  him  while  they  were  in  his 
possession  or  under  his  control  as  assignee,  by  the  vendor  before  an 
action  can  be  maintained  against  him  for  conversion,  or  to  recover 
the  goods.  Goodwin  et  al  v.  Wertheimer,  99,  N.  Y.,  149;  South- 
wick  V.  iirst  Nat'l  Bank,  84  N.  Y.,  420;  Schofield  v.  Whitelegge, 
49  N.  Y.,  259.  The  principle  still  remains  that  the  judgment  to  be 
rendered  by  any  Court  must  be  secundum  allegatta  et  probata.  Took- 
er  V.  Amoux,  76  N.  Y.,  397;  Wright  v.  Delafield,  25  N.  Y.  226. 
The  character  of  the  action  is  to  be  determined  from  the  complaint. 
Welch  v.  Darragh,  56  N.  Y.,  590.  If  its  allegations  state  a  cause  of 
action  ex  delicto,  it  is  not  competent  at  the  trial  to  convert  it  into  one 
ex  contractu,  Degrau  v.  Elmore,  50  N.  Y.,  i ;  Ross  v.  Mather,  51 
N.  Y.,  108 ;  Walter  v.  Bennett,  16  N.  Y.,  250 ;  Neudecker  v.  Kohl- 
berg  et  al,  81  N.  Y.,  296. 


Digitized  by 


Google 


54  SOUTH  DAKOTA  REPORTS.  [September, 

CORSON,  P.  J.  This  is  an  appeal  by  the  plaintiff  from  a 
judgment  in  favor  of  the  defendant  and  an  order  denying  a  new 
trial.  The  action  was  tried  to  the  court  without  a  jury,  and  the 
findings  of  the  court  may  be  briefly  stated  as  follows :  In  December, 

1899,  the  Farmers'  Implement  &  Supply  Company,  a  South  Dakota 
corporation  doing  busines  in  Canton,  placed  with  T.  &  H.  Smith  & 
Co.,  a  corporation  doing  business  in  Pekin,  111.,  a  written  order  for 
20  wagons.  Indorsed  upon  the  order  were  the  following  stipula- 
tions, among  others :  "Canton,  S.  D.,  Dec.  19,  1899,  T.  &  H.  Smith 
&  Co.,  Pekin,  111. :  Please  ship  June  15,  1900,  or  as  soon  thereafter 
as  possible,  the  following  goods:  (The  contract  here  describes  20 
wagons.)  Conditions  on  back  hereof  accepted  as  part  of  this  con- 
tract.   Sold  and  warranted,  subject  to  countermand  until  January  i, 

1900.  (Signed)  Farmers'  Imp.  &  Supply  Company,  Canton,  S.  D. 
Undersigned  agrees  to  remit  New  York  or  Chicago  within  four 
months  from  date  of  invoice  for  above  goods  at  prices  specified, 
unless  settled  for  within  thirty  days  from  date  of  invoice  by  his  or 
their  notes,  payable  one-third  November  i,  1900,  one-third  Decem- 
ber one,  1900,  one-third  January  i,  1901,  and  interest  at  8  per  cent, 
per  annum  from  maturity.  Approved  January  20,  1900.  (Signed) 
T.  &  H.  Smith  &  Company,  by  H.  O.  (Signed)  The  Farmers'  Imp. 
&  Supply  Co.,  per  O.  T.  Helgerson,  Pres.  Order  taken  by  N.  Ed- 
wards, Jr.  Conditions :  *  *  *  (2)  This  order  is  not  subject  to  coun- 
termand except  at  the  option  of  T.  &  H.  Smith  &  Co.,  and  then  only 
upon  the  payment  by  the  party  giving  this  order  of  20  per  cent,  of 
the  amount  of  the  order,  as  agreed  and  liquidated  damages.  *  *  * 
(4)  All  goods  on  hand,  received  under  this  or  any  subsequent  order, 
and  the  proceeds  of  all  sales,  whether  in  cash,  book  accounts,  or 
notes,  are  to  be  held  in  trust  by  the  party  giving  this  order  as  col- 
lateral security  for  the  benefit  of  and  subject  to  the  order  of  T.  & 
H.  Smith  &  Co.  until  all  obligations  arising  out  of  this  contract  shall 
be  fully  paid  in  money.  It  is  further  agreed  that  notes  given  under 
this  contract  are  not  accepted  as  payment,  but  only  as  evidence  of 
liabihty."  The  order  was  accepted  and  the  wagons  shipped,  and  75 
per  cent,  of  the  number  sold  and  paid  for.  In  December,  1901,  the 
implement  company,  being  insolvent,  made  an  assignment  for  the 
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benefit  of  its  creditors,  the  defendant  herein  named  being  made  the 
assignee;  and  the  five  wagons  unsold  were  included  in  the  assign- 
ment to  him.  T.  &  H.  Smith  &  Co.  subsequently  assigned  its  claim 
against  the  implement  company  to  th^  plaintiff  who  instituted  this 
action  to  recover  the  value  of  the  five  wagons  from  the  defendant 
individually. 

The  court's  eleventh  and  twelfth  findings  of  fact  are  as  follows : 
"That  said  agreement  between  the  said  T.  &  H.  Smith  &  Co.  and 
the  said  Farmers'  Implement  &  Supply  Company,  set  forth  in  the 
complaint  herein  and  also  in  these  findings,  was  never  filed  in  the 
office  of  the  register  of  deeds  of  said  Lincoln  county,  and  that  the 
defendant  herein  had  no  actual  notice  or  constructive  knowledge  of 
its  existence.  And  no  demand  was  made  on  the  defendant  for  the 
possession  of  the  said  wagons  at  any  time  while  the  same  remained 
in  his  possession  or  control.  (12)  That  on  or  about  the  20th  day  of 
January,  1902,  defendant,  while  in  possession  of  the  said  five  wagons 
and  all  the  other  property  turned  over  to  him  by  virtue  of  the  said 
assignment  for  the  benefit  of  creditors  of  the  said  Farmers'  Imple- 
ment &  Supply  Company,  and  without  any  notice  of  the  existence  of 
said  contract,  and  before  any  demand  for  said  wagons  had  been 
made,  as  such  assignee,  and  not  otherwise,  sold  and  disposed  of  all 
the  said  property  so  turned  over  to  him  by  the  said  assignor  by 
virtue  of  the  said  assignment  for  the  benefit  of  the  creditors.  That 
the  said  five  wagons  were  sold,  together  with  the  other  property,  all 
in  bulk  and  not  separately,  at  50  per  cent,  of  the  invoice  price  of  the 
same,  being  all  the  stock  in  trade  of  said  assignor,  and  no  certain  or 
specified  sum  was  agreed  upon  in  said  sale  by  the  defendant  as  a 
selling  price  for  the  said  five  wagons,  or  either  of  them ;  and  that 
there  is  no  means  of  ascertaining  from  the  evidence  for  what  con- 
sideration or  the  price  at  which  the  said  wagons  were  sold ;  and  that 
upon  the  sale  the  possession  of  the  said  wagons  were  turned  over 
and  delivered  by  the  said  defendant  to  the  purchaser,  together  with 
all  other  property  by  him  so  sold." 

The  appellant  seeks  a  reversal  of  the  judgment  on  the  grounds 
(i)  that  the  findings  of  the  court  that  the  defendant  had  no  ac- 
tual  or  constructive  notice  of  the  existence  of  the  stipulation  in- 
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dorscd  upon  the  contract,  and  that  no  demand  was  made  upon  him 
for  the  possession  of  said  wagons  prior  to  his  sale  of  the  same  as 
assignee,  is  not  supported  by  the  evidence;  (2)  that,  assuming  that 
the  findings  are  correct,  th^  court  erred  in  its  conclusions  of  law 
drawn  therefrom. 

It  is  conceded  that  the  order,  with  the  stipulation  indorsed 
thereon,  was  not  filed  in  the  office  of  the  register 'of  deeds,  as  re- 
quired by  section  i,  c.  36,  p.  56,  Laws  1893,  which  reads  as  follows: 
"All  sales  of  personal  property  where  the  possession  is  delivered  to 
the  vendee,  on  condition  that  the  title  shall  remain  in  the  vendor  un- 
til the  purchase  mone>'  is  paid,  shall  vest  such  title  in  the  vendee  as 
to  third  persons  without  notice  of  such  conditions,  unless  such  con- 
tract is  in  writing  and  filed  with  the  register  of  deeds  of  the  county 
where  the  vendee  resides."  And  the  evidence  of  actual  notice  to  the 
defendant  of  the  existence  of  this  stipulation  was  conflicting,  and  we 
are  unable  to  take  the  view  that  the  court's  findings  are  not  sus- 
tained by  a  preponderance  of  the  evidence. 

The  only  remaining  question,  therefore,  necessary  to  be  consid- 
ered, is,  did  the  court  err  in  its  conclusions  of  law.  It  is  contended 
by  the  appellant  that  the  defendant,  as  assignee  of  the  insolvent 
estate  of  the  implement  company,  acquired  no  new  rights,  but  simply 
occupied  the  position  of  the  company,  and  that,  as  the  stipulation  was 
binding  upon  the  company,  it  was  equally  binding  upon  the  defend- 
ant as  its  assignee,  whether  he  had  actual  or  constructive  notice  of 
the  existence  of  the  stipulation  or  not.  The  trial  court  evidently 
took  the  view,  however,  that  the  defendant  could  not  be  held  re- 
sponsible for  the  value  of  the  wagons,  unless  he  had  actual  or  con- 
structive notice  of  the  stipulation,  and  we  are  of  the  opinion  that  in 
taking  this  view  the  trial  court  was  right.  It  will  be  observed  that 
the  court  finds  that  the  property  had  been  sold  by  the  assignee  as 
part  of  the  assets  of  the  insolvent  company,  and  that  prior  to  such 
sale  no  demand  had  been  made  upon  him  for  the  possession  of  said 
wagons.  It  is  difficult,  therefore,  to  discover  any  theory  upon  which 
the  plaintiff  can  recover  in  this  action.  The  action  is  one  at  law 
instituted  against  the  defendant  to  recover  for  the  conversion  of 
these  wagons,  and  the  action,  as  before  stated,  is  not  against  the  de- 
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fendant  as  assignee,  but  against  him  in  his  individual  capacity.  It 
will  be  noticed  that,  by  the  terms  of  the  stipulation  indorsed  upon 
the  order,  the  sale  of  the  implement  company  was  not  a  conditional 
sale ;  but  it  provided  that  the  property  sold  and  proceeds  of  all  sales 
were  to  be  held  in  trust  by  the  party  giving  the  order  as  collateral 
security  for  the  benefit  of  the  T.  &  H.  Smith  &  Co.,  until  all  obHga- 
tions  arising  out  of  the  contract  should  be  fully  paid  in  money. 
While  possibly  the  stipulations  might  be  binding  upon  the  parties 
to  the  contract,  clearly  they  are  not  binding  upon  a  party  taking 
the  property  by  assignment,  without  actual  or  constructive  notice 
of  the  contract.  As  the  contract  or  stipulation  amounts  to  neither 
a  conditional  sale  nor  a  chattel  mortgage  upon  the  property,  in  no 
event  would  the  defendant  be  held  liable  for  the  sale  of  the  proper- 
ty, in  the  absence  of  constructive  or  actual  notice  of  the  contract, 
in  an  action  at  law,  when  he  had  disposed  of  the  property  before 
any  demand  had  been  made  upon  him  for  the  same. 

It  is  contended  by  the  respondent  that,  if  the  plaintiff  claims  a 
lien  on  a  specific  fund  or  the  right  to  follow  a  specific  fund,  the  ac- 
tion must  be  one  in  equity,  and  the  party  holding  such  fund  cannot 
be  held  liable  in  an  action  at  law.  Without  deciding  whether  or 
not  the  plaintiff  would  have  been  entitled  to  recover  had  his  action 
been  one  in  equity  instead  of  one  at  law,  it  is  quite  clear  that  the  de- 
fendant cannot  be  held  for  the  value  of  the  property,  after  a  sale  of 
the  same  in  an  action  at  law,  without  actual  or  constructive  notice 
of  the  contract  and  before  any  demand  has  been  made  upon  him. 
It  is  somewhat  difficult  to  construe  the  terms  of  the  stipulation.  As 
before  stated,  it  does  not  amount  to  a  conditional  sale,  as  Smith  & 
Co.  evidently  parted  with  its  legal  title  to  the  property.  It  is  quite 
clear  that  under  this  stipulation,  had  the  order  and  stipulation  been 
recorded,  and  had  the  implement  company  transferred  one  of  the 
wagons,  received  the  cash  payment  therefor,  and  used  the  money 
in  payment  of  its  other  obligations,  neither  the  wagon  nor  its  vahv.^ 
could  have  been  recovered  from  the  purchaser,  as  such  purchaser 
would  have  acquired  a  perfect  title  to  the  property.  The  stipulation, 
as  before  stated,  does  not  constitute  a  chattel  mortgage,  and,  had  it 
been  filed  as  such.  Smith  &  Co.  could  not  have  followed  the  prop- 
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erty  into  the  hands  of  a  purchaser  to  recover  the  property  or  its 
value.  The  stipulation,  therefore,  must  be  regarded  as  the  personal 
agreement  of  the  implement  company  to  hold  the  property  or  the 
funds  received  from  a  sale  of  the  same  in  trust  for  Smith  &  Co., 
and  not  as  giving  Smith  &  Co.  any  lien  directly  upon  the  property. 
It  is  clear,  therefore,  that,  had  the  implement  company  disposed  of 
the  property,  Smith  &  Co.  could  not  have  followed  it  into  the  hands 
of  a  purchaser,  nor  could  Smith  &  Co.  have  recovered  the  property 
from  the  implement  company  under  the  terms  of  the  stipulation  in 
an  action  at  law,  but  could  only  have  enforced  the  trust  in  equity. 
It  is  true  that  section  2378,  Rev.  Civ.  Code  provides :  **An  assignee 
for  the  benefit  of  creditors  is  not  to  be  regarded  as  a  purchaser  for 
value  and  has  no  greater  rights  than  his  assignor  had  in  respect 
to  things  in  action  transferred  by  the  assignment."  Still,  as  no 
action  at  law  could  have  been  maintained  against  the  assignor  to  re- 
cover the  possession  of  the  property,  none  can  be  maintained  against 
the  assignee  to  recover  the  same. 

Counsel  for  appellant  has  cited  many  authorities  supporting  his 
contention  that  the  assignee  in  the  assignment  for  the  benefit  of 
creditors  occupies  the  position  of  the  assignor ;  but^  as  will  be  seen, 
no  authorities  are  necessary,  in  view  of  the  provisions  of  our  code 
which  have  established  the  rule  upon  the  subject  in  this  state  in  ac- 
cord with  the  authorities  cited.  We  are  clearly  of  the  opinion,  there- 
fore, that  the  court's  conclusions  of  law  were  correct,  and  that  the 
plaintiff  could  not  recover  in  an  action  at  law  against  the  defendant 
for  the  value  of  this  property,  in  the  absence  of  notice,  actual  or  con- 
structive, or  demand  before  the  property  was  disposed  of. 

The  judgment  of  the  court  below  and  order  denying  a  new 
trial  are  affirmed. 


KJETLAND  v.  PEDERSON. 

Refusal  to  open  a  default  will  not  be  disturbed,  unless  an  abuse  0/ 
discretion  is  affirmatively  shown. 

Under  Rev.  Code  Civ.  Proc.  §  151,  authorizing  vacation  of  a  judgment 
taken  against  one  through  his  mistake,  inadvertence,  surprise,  or  excua- 
a!  le  neglect,  it  would  not  be  justified,  where  the  summons  was  regularly 
served,  and  defendant  read  it,  and  neglected  to  consult  counsel,  answer. 
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or  appear,  and  the  case  was  regularly  tried  and  verdict  rendered  for  plain- 
tiit  on  all  the  Issues,  and  no  fraud  was  practiced  on  defendant  or  attempt 
made  to  deceive  him,  though  plaintiff's  attorney,  when  applied  to,  told 
defendant  he  could  give  him  no  information  in  regard  to  the  case,  and 
no  complaint  was  filed  till  after  that  time,  and  defendant  makes  affidavit 
that  he  made  a  settlement  with  plaintiff;  this  heing  denied  by  counter 
affidavits  of  plaintiff  and  another. 

(Opinion  filed.  Sept.  2,  1905.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  H.  McCoy^ 
Judge. 

Action  by  Hanna  Kjetland  against  Christ  Pederson.  From  an 
order,  defendant  appeals.    Affirmed. 

Frank  Sears,  for  appellant.    /.  H.  Lund,  for  respondent. 

CORSON,  P.  J.  This  is  an  appeal  by  the  defendant  from  an 
order  denying  his  motion  to  vacate  and  set  aside  the  judgment  and 
for  leave  to  file  an  answer  in  the  action.  The  summons  was  served 
on  the  5th  day  of  December,  1902,  and,  no  answer  being  filed  and 
no  appearance  on  the  part  of  the  defendant,  the  case  was  tried  to  a 
jury  on  the  27th  day  of  January,  1903,  and,  the  verdict  having  been 
in  favor  of  the  plaintiff,  a  judgment  was  rendered  thereon.  On  the 
2ist  day  of  February,  1903,  a  motion  was  made  by  the  defendant 
to  vacate  and  set  aside  the  judgment  and  for  leave  to  ansewr  in  the 
action,  which  motion  was  on  the  9th  day  of  March,  1903,  denied 
by  the  court,  and  from  that  order  the  defendant  has,  as  before  stated, 
appealed. 

It  appears  from  the  affidavit  of  the  defendant,  filed  in  support 
of  his  motion,  that  a  summons  was  served  upon  him  on  the  5th 
day  of  December,  1902,  in  the  city  of  Webster,  in  Day  county;  that 
he  read  the  summons,  placed  the  same  in  his  pocket,  and  then  im- 
mediately left  Webster  for  his  home,  some  16  miles  distant  in  Cod- 
ington county ;  and  that  by  some  means  the  summons  was  lost.  It 
further  appears  that,  some  time  in  the  latter  part  of  December,  the 
defendant  called  upon  plaintiff's  attorney  and  sought  information 
in  regard  to  the  case,  and  that  said  attorney  informed  him  at  that 
time  that  he  was  attorney  for  the  plaintiff  and  could  give  him  no  in- 
formation in  regard  to  the  case;  that  at  the  time  the  defendant  had 
this  conversation  with  the  said  attorney  no  complaint  in  the  action 
had  then  been  made  or  served,  and  that  not  until  the  29th  day  of 


Digitized  by 


Google 


f)0  SOUTH  DAKOTA  REF'ORTS.  t^eptember, 


December,  1902,  did  the  plaintiff  make  any  complaint  in  the  action ; 
tiiat  no  papers  in  the  action  had  been  filed  in  the  office  of  the  clerk 
of  courts  in  and  for  Day  county  prior  to  that  tin\e,  and  that  he,  for 
these  reasons,  believed  that  said  suit  had  been  dismissed  or  discon- 
tinued ;  that  upon  defendant's  return  home  from  the  said  interview 
witii  the  plaintiff's  attorney,  at  the  request  of  the  brother-in-law  of 
the  plaintiff,  he  called  upon  her,  then  living  with  the  family  of  said 
brother-in-law,  and  had  a  heated  conversation  with  her  in  re- 
gard to  the  case,  resulting  as  he  claimed  in  a  settlement  of  the 
case,  upon  which  he  paid  the  sister  of  the  plaintiff  $50,  and  agreed 
to  pay  her  $500  in  the  iall  of  1903,  and  thereupon  he  neglected  to 
consult  counsel  or  file  an  answer  in  the  case.  The  defendant  does 
not  claim  that,  in  this  interview  with  the  plaintiff,  there  was  any 
written  agreement  or  settlement,  or  that  he  executed  any  note,  or  in 
any  manner  secured  the  payment  of  the  $500  to  be  paid  in  the  fall 
of  1903.  This  statement  of  the  defendant  in  regard  to  the  alleged ' 
settlement  is  denied  by  the  plaintiff  in  her  affidavit  in  opposition  to 
the  motion,  and  in  her  affidavit,  in  substance,  she  says  that  the  de- 
fendant offered  to  pay  her  $500,  and  thereupon  took  out  of  his 
pockietbook  $50  and  tried  to  compel  her  to  take  the  same,  but  that 
she  refused,  and  that  thereupon  he  threw  the  $50  upon  the  table  and 
went  out,  and  that  upon  the  following  day  the  said  $50  was  re- 
turned to  and  accepted  by  him.  John  "^rensdal,  the  brother-in-law 
of  the  plaintiff,  in  his  affidavit  in  rebuttal  of  the  defendant's  appli- 
cation, corroborates  the  plaintiff's  statement  that  she  refused  to  ac- 
cept the  terms  of  the  proposed  settlement,  and  refused  to  accept  the 
$50. 

It  may  be  regardea  as  the  settled  rule  in  this  court  that  a  mo- 
tion to  set  aside  and  vacate  a  judgment  and  for  leave  to  answer  is 
within  the  sound  judicial  discretion  of  the  trial  court,  and  that,  un- 
less it  a*ffirmatively  appears  that  there  has  been  an  abuse  of  such 
discretion,  the  ruling  of  the  trial  court  upon  the  motion  will  not 
be  disturbed.  Pettigrew  v.  Sioux  Falls,  5  S.  D.  646,  60  N.  W.  27 ; 
Merchants'  National  Bank  v.  Stebbins,  10  S.  D.  469,  74  N.  W.  199 ; 
Minnekahta  State  Bank  v.  Fall  River  County,  4  S.  D.  124,  55  N.  W. 
863;  Evans  v.  Fall  River  Co.,  4  S.  D.  119,  55  N.  W.  862;  Minne- 
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haha  Xatl.  Bank  vs.  Hurley,  13  S.  D.  21,  82  N.  W.  87.  The  ques- 
tion, therefore,  presented  is,  was  there  an  abuse  of  such  discretion 
by  the  trial  court  in  this  case?  Taking  the  most  liberal  view  that 
the  facts  established  by  the  affidavits  in  this  c?ise  will  warrant,  we 
are  of  the  opinion  that  there  was  no  such  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  as  is  contemplated  by  section  151  of  the 
Revised  Code  of  Civil  Procedure,  under  which  a  court  is  authorized 
to  vacate  and  set  aside  a  judgment  and  permit  a  party  to  answer, 
as  would  have  justified  the  trial  court  in  granting  the  defendant's 
motion.  It  will  be  observed  that  it  clearly  appears  that  the  summons 
in  the  action  was  regularly  served,  and  that  the  defendant  read  the 
same  and  that  he  neglected  to  consult  counsel,  file  an  answer,  or  ap- 
pear in  the  action,  and  that  the  same  was  regularly  tried  to  a  jury  at 
the  January  term,  1903,  of  the  Day  county  circuit  court  and  verdict 
rendered  in  favor  of  the  plaintiff  on  all  the.  issues,  and  plaintiff's 
damages  assessed,  and  the  judgment  regularly  entered  thereon.  It 
does  not  appear  that  any  fraud  was  practiced  on  the  defendant,  or 
that  any  attempt  was  made  to  mislead  him,  either  by  the  plaintiff 
or  her  attorney.  The  plaintiff's  attorney,  when  applied  to,  very 
properly  informed  the  defendant  that,  as  attorney  for  the  plaintiff, 
he  could  give  him  no  information  in  regard  to  the  case.  It  also  ap- 
pears, and  we. think  by  a  preponderance  of  the  evidence,  that  no 
settlement  was  affected  with  the  plaintiff,  and  that  nothing  occurred 
in  the  interviews  between  him  and  the  plaintiff  which  gave  him  any 
right  to  believe  that  she  accepted  his  proposed  offer  or  would  settle 
the  case  upon  the  terms  proposed,  as  he  received  back  the  $50  left 
by  him  on  her  table,  and  therefore  it  is  quite  clear  that  defendant's 
failure  to  answer  the  complaint  in  the  action  and  defend  the  w-ame 
was  the  result  of  his  own  gross  negligence.  Even  under  the  libetal 
rule  laid  down  by  this  court  in  Griswold  Linseed  Oil  Co.  v.  Lee,  i 
S.  D.  531,  47  N.  W.  955,  there  were  no  facts  in  this  case  that  would 
have  justified  the  court  in  granting  defendant's  motion. 

The  order  of  the  circuit  court  denying  defendant's  motion  is  af- 
firmed. 
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WHEATON  V.  LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO. 

There  is  no  error  in  refusing  defendant  a  continuance  for  absence  of 
associate  counsel;  defendant's  attorney  of  record,  who  had  participated 
actively  in  each  of  the  two  preceding  trials  and  on  the  motions  for  new 
trial,  which  had  been  granted,  and  who  was  familiar  with  and  competent 
to  try  the  case,  being  present. 

Declarations  of  an  insurance  agent,  made  while  the  policy  sued  on 
was  still  in  his  hands  undelivered  to  insured,  as  to  the  reasons  it  was 
undelivered,  are  admissible  as  part  of  the  res  gestie. 

Testimony  of  the  insurer's  agent,  in  an  action  on  a  fire  policy,  as  to 
the  time  he  knew  what  the  premium  was,  is  Immaterial;  he  having  tes- 
tified that  he  offered  the  policy  for  a  certain  premium. 

The  validity  of  an  insurance  policy,  the  premium  on  which  was  paid, 
is  not  affected  by  omission  of  a  statement  therein  of  the  amount  of  the 
premium. 

The  question  of  the  want  of  revenue  stamps  on  an  insurance  policy, 
required  by  law  when  it  was  issued,  cannot  be  raised  in  a  state  court. 

Where  a  fire  risk  has  been  accepted  by  an  insurance  agent,  the  policy 
written  out  and  signed,  and  the  premiutn  received,  and  the  agent  has  rep- 
resented to  the  property  owner  that  he  is  insured,  there  is  a  binding  con- 
tract of  insurance,  though  the  policy  still  remains  in  the  hands  of  the 
agent. 

A  charge  is  the  law  of  the  case,  in  the  absence  of  exceptions  thereto. 
.  A  mortgagee  of  chattels  to  whom  the  mortgagor  has  given  a  bill  of 
sale  of  the  property,  he  to  sell  it,  deduct  the  amount  of  the  mortgage,  pay 
other  debts  of  the  mortgagor,  and  give  any  balance  to  the  mortgagor,  be- 
ing the  legal  owner  and  trustee  of  an  express  trust,  may  recover  the  full 
amount  of  an  Insurance  policy  taken  out  by  him  on  the  property,  though 
it  exceeds  the  amount  of  his  mortgage. 

Where  an  insurance  agent  issues  a  policy,  accepts  the  premium,  noti- 
fies the  prop<)rty  owner  that  the  policy  has  been  issued,  assures  him  that 
it  is  in  force,  and  gives  him  no  notice  prior  to  loss  that  the  insurer  has 
rejected  the  riEk,  the  Insurer  is  liable. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Lake  County.  Hon.  Joseph  V\*. 
Jones,  Judge. 

Action  by  A.  H.  Wheaton  against  the  Liverpool  &  London  & 
Globe  Insurance  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

Chas.  J.  Porter  and  Edson  Rich,  for  appellant.  Philo  Hall  and 
/.  H.  Williamson,  for  respondent. 

CORSON,  J.  This  was  an  action  by  the  plaintiff  to  recover 
of  the  defendant  the  sum  of  $1,500  upon  an  alleged  insurance  con- 
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tract.  Verdict  and  judgment  being  in  favor  of  the  plaintiff,  the  de- 
fendant has  appealed  from  the  ^dgment  and  order  denying  a  new 
trial. 

It  is  disclosed  by  the  evidence  in  the  case :  That  some  time  prior 
to  July,  1900,  one  Absolum  Bogstad  purchased  of  the  plaintiff  a 
creamery  building  and  machinery  situated  upon  rented  land,  in  Lake 
county.  That  notes  secured  by  a  chattel  mortgage  on  the  building 
and  machinery  were  given  plaintiff  to  secure  the  same.  That  Bog- 
stad had  placed  insurance  upon  this  property  in  the  Westchester  In- 
surance Company,  through  one  Sheridan,  an  agent  for  such  com- 
jMny  and  other  companies,  residing  at  Madison.  In  July,  1900,  Mr. 
Sheridan  notified  Mr.  Bogstad  that  he  had  been  directed  by  said 
Westchester  Company  to  cancel  the  policy  issued  by  said  company 
on  this  machinery.  That  on  July  25th  Bc^stad  still  owed  plaintiff 
$465  on  this  mortgage,  and  on  that  day  Bogstad  gave  plaintiff  a 
bill  of  sale  of  the  whole  plant,  and  they  entered  into  a  contract  which 
provided  for  the  running  of  the  plant  by  the  plaintiff,  and  authoriz- 
ing him  to  sell  the  same  and  to  pay  himself  out  of  the  proceeds, 
pay  some  debts  due  from  Bogstad,  and  to  pay  said  Bogstad  any 
balance  that  might  remain  in  his  hands  over  and  above  the  amount 
so  paid.  The  bill  of  sale  was  filed  in  the  register's  office  on  that 
day,  and  in  the  evening  they  went  to  Mr.  Sheridan's  office  to  fix  up 
the  insurance.  Mr.  Bogstad  told  Sheridan  he  had  given  plaintiff 
a  bill  of  sale  of  the  property,  had  turned  it  over  to  him,  and  he  was 
going  to  run  it.  The  agent,  Sheridan,  suggested  that  under  the  new 
ownership  of  the  property  the  Westchester  Company  might  carry 
the  risk,  and  the  Westchester  policy  was  then  assigned  to  plaintiff. 
The  Westchester  Company  canceled  their  policy  on  August  nth, 
.  and  Sheridan  filled  out  a  policy  in  the  defendant  company  and  sent 
a  daily  report  to  the  company  on  that  day,  notifying  the  company 
of  the  fact.  By  the  cancellation  of  the  Westchester  policy,  a  cer- 
tain amount  of  money  had  been  returned  to  Sheridan  to  pay  over 
to  Bogstad,  and  this  sum  was  assigned  to  the  plaintiff  in  this  action. 
This  amount  so  retained  by  the  agent  seems  to  have  been  sufficient 
to  pay  the  premium  on  the  $1,500  policy  claimed  to  have  been  issued 
by  him  as  agent  of  the  defendant  company,  and  has  never  been  paid 


Digitized  by 


Google 


«4  SOUTH  DAKOTA  REPORTS.  [OcUjber, 


over  to  the  plaintiff.  On  August  13th  Mr.  Sheridan  wrote  the  plain- 
tiff the  following  letter:  ''Madisoi^  S.  D.,  Aug.  13,  1900.  A.  H. 
Wheaton,  Esq.,  Prairie  Queen.  Dear  Sir:  The  Westchester  have 
canceled  their  policy  on  the  creamery,  and  I  have  placed  it  in  the 
Liverpool  &  London  &  Globe.  To  save  any  inconvenience  in  case 
they  upon  the  investigation  do  not  wish  to  carry  it,  I  will  hold  the 
policy  until  approved.  Yours  truly,  Elmer  Sheridan."  On  August 
I5tii  the  defendant  company  wrote  the  agent  a  letter  canceling  the 
poHcy.  But  so  far  as  the  record  discloses  the  evidence  is  conflicting 
as  to  whether  or  not  the  contents  of  this  letter  was  communicated 
to  the  plaintiff,  and  he  tacitly  approved  the  action  of  the  agent  in 
placing  the  risk  with  the  London  Company  by  making  no  objections 
thereto.  There  was  a  sharp  conflict  in  the  evidence  as  given  by  the 
plaintiff  and  the  defendant  in  regard  to  the  issuing  of  this  policy ; 
the  agent  testifying  that  he  informed  the  plaintiff  that  the  London 
Company  had  refused  to  take  the  risk,  and  that  he  had  issued  a 
policy  to  him  in  the  Traders'  Insurance  Company.  This  was  denied 
by  the  plaintiff,  who  testified  that  he  never  heard  of  the  Traders*  In- 
surance Company  in  connection  with  the  transaction. 

It  is  contended  by  the  defendant  that  the  policy  made  out  by 
Sheridan  was  never  in  force,  not  having  been  delivered  to  the  plain- 
tiff and  never  having  been  approved  by  the  home  company,  but,  on 
the  contrary,  was  expressly  rejected  by  the  company,  and  the  agent 
was  notified  and  requested  to  cancel  the  same.  It  is  further  con- 
tended by  the  defendant  that  the  plaintiff  could  not  in  any  event  re- 
cover a  sum  greater  than  the  amount  of  his  claim  against  the  cream- 
ery, which,  we  have  seen,  was  $465.  It  is  insisted,  on  the  other 
hand,  by  the  respondent,  that  the  agent,  Sheridan,  was  authorized  to 
and  did  issue  the  policy  in  the  London  Company,  and  that,  having 
made  out  the  policy  and  received  the  pramium  in  effect  by  retaining 
the  money,  in  his  hands  returned  by  the  Westchester  Company, 
which  by  the  assignment  belonged  to  the  plaintiff,  and  the  plaintiff 
not  being  notified  that  the  policy  had  been  rejected  by  the  London 
Company,  that  company  was  bound  by  the  policy  so  issued  by  the 
agent.  The  respondent  further  contends  that,  ntowithstanding  his 
own  claim  against  the  creamery  was  the  amount  above  stated,  he 
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was  a  trustee  of  an  express  trust  in  favor  of  Bogstad  and  his  cred- 
itors for  the  balance  of  the  $1,500,  secured  by  the  policy,  and  that 
he  was  therefore  entitled  to  recover  the  full  amount  of  the  policy; 
the  amount  therein  named  being  less  than  the  value  of  the  property 
destroyed  by  fire.  While,  as  before  stated,  there  was  a  sharp  con- 
flict in  most  of  the  evidence 'on  the  part  of  the  plaintiff  and  on  the 
part  of  the  defendant  regarding  what  occurred  at  the  various  inter- 
views between  the  plaintiff  and  the  agent,  and  the  same  is  very  vol- 
ummous,  no  useful  purpose  would  be  served  by  reproducing  it  in 
this  opinion,  as  the  weight  and  credit  to  be  given  the  evidence  was 
a  matter  entirely » for  the  jury;  they  being  the  exclusive  judges  of 
the  credibility  of  the  witnesses  and  the  weight  to  be  given  their  tes- 
timony. We  are  of  the  opinion  that  if  the  jury  believed  the  tes- 
timony of  the  plaintiff,  as  they  clearly  had  a  right  to  do,  there  was 
sufficient  evidence  to  justify  them  in  finding  a  verdict  for  the  plain- 
tiff. In  cases  tried  to  a  jury  this  court  will  not  ordinarily  review 
the  evidence  for  the  purpose  of  determining  its  weight,  but  only  to 
ascertain  therefrom  whether  or  not  there  was  sufficient  legal  evi- 
dence to  support  the  verdict.  Jeansch  v.  Lewis  et  al,  i  S.  D.  609, 
48  N.  W.  128. 

It  is  contended  by  the  appellant  that  the  court  erred  in  refusing 
to  grant  to  the  defendant  a  continuance  upon  the  affidavits  of  its 
counsel ;  but,  in  denying  this  motion,  we  are  of  the  opinion  that 
the  court  committed  no  error.  It  appears  from  the  record  that  there 
had  been  two  previous  trials  in  which  motions  for  new  trials  had 
been  granted,  and  that  Mr.  Porter,  the  counsel  for  the  defendant, 
had  participated  in  these  trials  and  in  the  hearing  of  the  motions, 
and  was  thoroughly  conversant  with  all  the  facts  in  the  case.  The 
statement,  therefore,  made  by  counsel,  that  Edson  Rich,  Esq.,  as- 
sociate counsel,  was  unable  to  be  present,  owing  to  the  severe  ill- 
ness of  his  wife,  did  not  constitute  a  sufficient  ground  for  granting 
a  continuance.  The  court,  in  denying  the  motion,  very  properly 
stated  that  Mr.  Porter  was  an  attorney  of  record  for  defendant,  that 
he  had  participated  actively  in  each  of  the  two  preceding  trials  of 
the  case  and  upon  motions  for  new  trials  ,and  was  familiar  with  and 
Vol.  ao.  s.  D.  5. 
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competent  to  try  the  case.     Certainly  no  one  knowing  Mr.  Porter 
will  question  his  ability  to  protect  the  rights  of  the  defendant. 

A  reversal  of  the  judgment  was  also  sought  for  the  reason  that 
competent  evidence  was  excluded  and  that  incompetent  evidence  was 
admitted,  and  for  the  reason  that  the  trial  court  erred  in  overruling 
the  motion  of  the  defendant  that  the  court  instruct  the  jury  to  return 
a  verdict  in  its  favor.  '  It  is  contended  by  the  appellant  that  the  court 
erred  in  admitting  the  declarations  of  the  agent,  Sheridan,  made  on 
September  ist  or  3d,  on  the  ground  that  the  transaction  in  regard 
to  the  policy  had  been  closed  and  was  not  binding  upon  the  defend- 
ant. This  contention  is  clearly  untenable,  for  the  reason  that  the 
declarations  of  the  agent  introduced  in  evidence  were  made  while 
the  transaction  was  pending  and  before  its  conclusion.  As  will  have 
been  noticed,  the  policy  had  not  been  delivered  to  the  plaintiff  at 
that  time,  and  the  plaintiff  in  his  testimony  says :  *'I  went  down  to 
Mr.  Sheridan's  office  for  the  purpose  of  getting  this  policy  *  *  * 
that  he  had  written  me  about,  and  asked  for  the  policy.  *  *  *  And 
Mr.  Sheridan  stated  to  me  that  the  company  had  requested  him  to 
make  a  personal  examination  of  this  risk,  *  *  *  and  that  he  had 
made  such  personal  examination  of  them  and  made  a  favorable  re- 
port, and  that  he  was  waiting  for  a  reply  and  received  none,  and  re- 
quested I  leave  the  policy  in  his  possession  until  he  heard  from  them, 
which  I  did."  It  will  thus  be  seen  that  the  statements  made  by  Sher- 
idan were  as  to  this  undelivered  policy,  and  it  constituted  a  part  of 
the  res  gestae.  While  this  court  has  Jield  that  declarations  of  an 
agent  as  ;o  a  business  transaction  which  was  concluded  cannot  be 
given  in  evidence  as  against  his  principal,  it  has  always  been  careful 
to  discriminate  between  statements  as  to  transactions  which  were 
concluded  and  those  constituting  a  part  of  the  res  gestae.  Clearly, 
so  long  as  the  policy  was  in  the  hands  of  the  agent,  undelivered  to 
the  plaintiff,  any  statement  made  by  him  as  to  the  reasons  the  same 
was  undelivered  were  competent. 

It  is  further  contended  that  the  court  errer  in  sustaining  plain- 
tiff's objection  to  the  following  question :  "At  that  time  did  you 
know  what  the  premium  was  ?"  The  witness  had  testified :  ''I  did 
not  return  the  premium  to  Mr.  Wheaton.     I  had  what  was  left  ot 
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the  Westchester  premium.  *  *  *  Threfore  there  would  be  something 
like  $12  or  $13  to  be  deducted  from  the  $72  by  reason  of  the  West- 
chester policy.  That  remainder  was  left  in  my  hands.  I  testified 
that  I  offered  this  policy  for  $45,  3  per  cent."  The  question  then 
objected  to  was  asked  him,  and  the  objection  sustained.  As  the  wit- 
ness had  testified  that  he  offered  the  policy  for  $45,  3  per  cent.,  it 
was  not  material  as  to  whether  he  knew  what  the  premium  was,  and 
the  ruling  upon  the  motion  sustaining  plaintiff's  objection  to  the 
question  was  clearly  right ;  but  it  would  not  in  any  event,  if  erron- 
eous, constitute  reversible  error. 

It  is  further  contended  that  the  court  erred  in  admitting  in  evi- 
dence the  policy  of  insurance,  which  was  objected  to  on  the  ground 
that  the  same  was  not  completed  and  could  not  be  made  the  basis 
of  an  action.  It  is  contended  by  the  defendant  that  the  policy  was 
not  completed,  for  the  reason  that  the  amount  of  the  premium  was 
not  filled  in,  and  that  it  did  not  have  the  revenue  stamps  required  by 
law  at  that  time,  and  that  it  was  never  delivered,  and  the  evidence 
showed  that  it  was  not  in  force.  These  objections  to  the  introduc- 
tion of  the  policy  were  clearly  untenable.  It  had  been  shown  that 
the  premium  had  been  paid,  and  the  omission  of  a  statement  of  the 
amount  of  the  premium  in  the  policy  would  not  affect  the  validity 
of  the  policy.  The  question  of  the  want  of  revenue  stamps  was  not 
one  that  could  be  properly  raised  in  a  state  court.  Plunkett  v. 
Hanschka,  14  S.  D.  454,  85  N.  W.  1004.  It  is  true  the  policy  had 
not  been  delivered  to  the  plaintiff  in  person,  but,  as  we  have  seen, 
he  ♦had  been  notified  that  the  policy  was  being  held  by  the  agent 
merely  for  the  purpose  of  making  a  further  report  to  the  company, 
and  which  report  had  been  made ;  and  it  further  appears,  as  we  have 
seen,  that  there  was  evidence  tending  to  prove  that  the  agent  had 
said  that  the  policy  was  in  force.  If  the  jury  found  that  the  risk 
had  been  accepted  by  the  agent,  the  policy  written  out  and  signed, 
and  the  premium  received,  and  that  the  agent  represented  to  the 
plaintiff  that  he  was  insured  in  the  defendant  company,  they  were 
justified  in  finding  that  there  was  a  contract  of  insurance  binding 
upon  the  defendant.  Angell  v.  Insurance  Co.,  59  N.  Y.  171 ;  Zell 
V.  Insurance  Co.  44  N.  W.  828;   Ostrander  on  Fire  Ins.  pp.  10-19; 
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Sanborn  v.  Fireman's  Ins.  Co.,  i6  Gray,  448,  7J  Am.  Dec.  419; 
Newark  Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio  St.  549,  35  N.  E. 
1060,  22  L.  R.  A.  768;  Ellis  V.  Albany  City  F.  Ins.  Co.,  50  N.  Y. 
402;  13  Am.  &  Eng.  Ency.  Law  218;  Mathers  v.  Association,  78 
Wis.  588,  47  N.  W.  1 130,  II  L.  R.  A.  83;  McCabe  v.  Aetna  Ins. 
Co.,  9  N.  D.  19,  81  N.  W.  426,  47  L.  R.  A.  641.  It  may  be  further 
stated,  as  strengthening  this  position,  that  the  court  in  its  charge  to 
the  jury  stated  to  them  that  if  they  found  that  the  conversation  oc- 
curred between  the  plaintiff  and  Sheridan  on  September  ist  or  3d, 
wherein  said  agent  told  said  plaintiif  that  he  was  insured  in  the  de- 
fendant company  by  a  policy  issued  by  him  which  w^as  in  full  force 
and  effect,  the  company  would  be  liable  to  plaintiff;  otherwise  not. 
No  exception  was  taken  to  this  charge,  and  it  is  therefore  to  be  re- 
garded as  the  law  of  the  case. 

At  the  close  of  the  plaintiff's  evidence  the  defendant  requested 
the  court  to  instruct  the  jury  to  direct  a  verdict  in  this  case  for  the 
defendant,  for  the  reason  that  the  plaintiff  had  failed  to  make  out 
any  cause  of  action ;  that  he  had  not  proven  the  issuance  of  any  pol- 
icy to  him;  that  the  policy  offered  an  received  in  evidence  was  not 
a  complete  policy;  that  the  evidence  was  that  plaintiff  was  not  the 
sole  and  unconditional  owner  of  said  property,  and  was  not  such 
at  the  time  the  same  was  insured,  and  also  shows  that  the  said  prop- 
erty was  situated  on  leased  real  property,  and  not  real  property  to 
which  the  plaintiff  had  title  in  fee ;  that  the  plaintiff  had  never  au- 
thorized or  instructed  the  agent  of  this  company  to  place  any*  in- 
surance with  the  defendant  company,  and  that,  if  such  insurance 
was  placed,  it  was  done  without  his  knowledge  or  consent,  and  that 
he  never  paid  or  consented  to  pay  any  money  for  premium  for  in- 
surance to  the  defendant  company ;  that  before  the  plaintiff  had  any 
knowledge  or  information  that  this  policy  had  been  wTitten  it  had 
been  rejected  by  the  defendant.  Upon  all  of  the  grounds  upon 
which  the  motion  was  made  the  evidence  was  conflicting,  and  the 
questions  therein  presented  were  all  questions  of  facts  for  the  jury, 
and  the  court  therefore  was  right  in  denying  the  motion. 
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The  only  exception  appearing  to  have  been  taken  to  the  charge 
of  the  court  was  to  that  part  of  the  charge  in  which  the  court  in- 
structed the  jury  that,  "if  you  find  in  favor  of  the  plaintiff,  he  will 
be  entitled  to  recover  the  full  amount  of  the  policy  ($1,500),  with 
7  per  cent,  interest  from  November  10,  1900."  In  the  view  we  take 
of  the  case  there  was  no  error  in  this  instruction.  The  plaintiff,  as 
the  legal  owner  of  the  property,  although  in  fact  he  held  portions  of 
it  in  trust  for  Bogstad  and  his  creditors^  was  under  the  circumstanc- 
es a  trustee  of  an  express  trust,  and  as  such  trustee,  as  well  as 
legal  owner,  and  having  paid  the  premium  for  the  full  amount  of 
the  insurance,  he  was  entitled  to  recover  the  full  amount  named  in 
the  policy.  The  defendant's  agent  at  Madison  seems  to  have  been 
vested  with  the  usual  powers  of  an  agent  of  a  company,  authorized 
to  accept  risks,  fix  the  amount  of  the  premium,  and  issue  policies 
therefor  in  the  name  of  the  fcompany.  Assuming,  therefore,  as  must 
have  been  found  by  the  jury,  that  the  agent  had  issued  the  policy, 
accepted  in  effect  the  premium  therefor  by  retaining  money  in  his 
hands  belonging  to  the  plaintiff,  and  having  notified  the  plaintiff 
that  the  policy  had  been  issued  and  assured  him  that  the  same  was 
in  force,  and  giving  him  no  notice  prior  to  the  loss  of  the  property 
that  the  defendant  had  rejected  the  risk,  the  company  was  bound 
by  the  act  of  its  agent.  The  powers  and  duties  of  the  class  of  in- 
surance agents  to  which  the  agent  transacting  the  business  in  this  case 
seemed  to  belong  was  so  fully  discussed  in  the  case  of  Vesey  v.  As- 
surance Co.  18  S.  D.  632,  loi  N.  W.  1074,  that  a  further  discussion 
seems  unnecessary.  Assuming,  therefore,  that  the  jury  believed  the 
evidence  on  the  part  of  the  plaintiff,  their  verdict  was  fully  justified 
by  the  same,  as  the  defendant  was  bound  by  the  acts  of  the  agent 
in  issuing  the  policy  and  in  inducing  the  plaintiff  to  believe  that  he 
was  insured  in  the  defendant  company,  notwithstanding  that  com- 
pany as  a  matter  of  fact  had  refused  to  accept  the  risk  and  directed 
their  agent  to  cancel  the  policy. 

The  judgment  of  the  court  below,  and  order  denying  a  new 
trial,  are  affirmed. 
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GORDON  V.  KELLEY,  et  al. 

An  appeal,  taken  by  one  notice  of  appeal  and  undertaking  from  a  de- 
fault judgment  and  from  an  order  overruling  a  motion  to  vacate  the  judg- 
ment and  for  leave  to  answer,  is  a  double  appeal,  and  will  be  dismissed. 

Haney,  J.,  dissenting. 

(Opinion  filed,  Sept.  13,  1905.) 

Appeal  from  Beadle  County  Court.  Hon.  Charles  S.  Whit- 
ing^ Judge. 

Action  by  W.  A.  Gordon  against  C.  A.  Kelley  and  another. 
From  a  default  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  to  vacate  it  and  for  leave  to  answer.  Defendants  appeal. 
Dismissed. 

Kelley  &  Chmnherlain  and  A,  W,  Wilmarth,  for  appellants.  T 
H,  Null,  for  respondent. 

CORSON,  P.  J.  This  case  comes  before  us  on  an  order  to 
show  cause  why  the  appeal  should  not  be  dismissed  upon  the  grounds 
(i)  that  the  aj^peal  is  from  a  judgment  and  order  that  cannot  be 
united  in  one  appeal;  (2)  that  the  appeal  is  from  a  judgment  by 
default,  and  no  application  was  made  to  the  court  below  for  relief 
on  the  ground  of  any  error  or  irregularity  in  the  judgment  or  the 
entry  thereof;  (3)  that  the  order  sought  to  be  appealed  from  was 
an  order  in  the  appellant's  favor,  and  one  resting  entirely  in  the  dis- 
cretion of  the  trial  court;  (4)  that  the  undertaking  is  insufficient, 
either  as  an  undertaking  on  an  appeal  from  the  judgment  or  an  ap- 
peal from  the  order,  and  is  insufficient  as  an  undertaking  on  a 
double  appeal  from  said  judgment  and  order. 

It  appears  from  the  affidavit,  upon  which  the  order  to  show 
cause  was  based,  that  the  judgment  in  the  action  was  rendered  by 
default  on  the  2nd  day  of  December,  1904;  that  thereafter  said 
judgment  was  duly  docketed  and  entered  in  the  office  of  the  clerk 
of  the  circuit  court  for  Beadle  county ;  that  thereafter,  on  the  i6th 
day  of  February,  1905,  the  cause  came  on  for  hearing  before  said 
circuit  court  on  the  application  of  the  defendants  for  relief  from  the 
default  and  for  leave  to  answer,  and  that  court,  after  a  full  hear- 
mg,  made  an  order  granting  the  defendants  leave  to  answer  upon 
certain  terms  and  conditions  in  said  order  provided ;  that  thereafter^ 


Digitized  by 


Google 


1905  ]  ,  GORDON  v.  KELLEY.  71 

on  the  20th  day  of  February,  1905,  the  defendants  served  a  notice 
of  appeal  to  the  Supreme  Court,  and  also  served  and  filed  an  under- 
taking on  appeal,  and  thereupon  caused  the  record  in  this  case  to 
be  transmitted  to  and  docketed  in  this  court.  The  notice  of  appeal, 
as  appears  from  an  inspection  thereof,  purports  to  be  an  appeal 
from  the  judgment  and  also  from  the  order  overruling  the  defend- 
ant's motion  to  open  up  and  vacate  the  said  judgment  in  this  action 
and  allow  the  defendants  to  answer  the  complaint,  and  from  the 
whole  of  said  judgment  and  order.  As  an  appeal  lies  from  the 
judgment,  and  the  order  appealed  from  is  an  appealable  order,  the 
attempted  appeal  in  this  case  constitutes  a  double  appeal,  or,  in 
other  words,  an  attempt  to  take  two  appeals  by  one  notice  of  ap- 
peal and  undertaking  on  appeal.  Such  an  appeal  is  not  permissible 
under  the  provisions  of  our  Code,  except  in  the  case  of  an  appeal 
from  a  judgment  and  from  an  order  denying  or  granting  a  new 
trial,  made  after  judgment.  In  the  latter  class  of  cases  this  court 
has  held  that  such  appeals  constitute  in  effect  but  one  appeal  and 
may  be  combined  in  one  notice  of  appeal.  Hawkins  v.  Hubbard,  2 
S.  D.  631,  51  N.  W.  774;  Kountz  v.  Kountz,  15  S.  D.  66,  87  N.  W. 
523;  McVay  v.  Bridgman,  17  S.  D.  424,  97  N.  W.  20.  But,  where 
the  appeal  is  from  the  judgment  and  from  any  other  order  made 
after  the  judgment,  such  appeal  cannot  be  taken  in  the  same  notice 
of  appeal  and  upon  the  same  undertaking.  Hackett  v.  Gunderson, 
I  S.  D.  479,  47  N.  W.  546;  Williams  v.  Williams,  6  S.  D.  289,  61 
N.  W.  38;  Anderson  v.  Hultman,  12  S.  D.  105,  80  N.  W.  165. 

The  attempted  appeal  in  this  case,  being  a  double  appeal,  must 
be  dismissed ;  and  it  is  so  ordered. 

HANEY,  J.,  dissents. 


BISHOP  &  BABCOCK  CO.  v.  SCHLEUNING  et  al. 

• 

A  foreign  corporation,  which  has  failed  to  comply  with  Rev.  Civ.  Ck)de, 
§  883,  requiring  such  a  corporation  to  file  in  the  office  of  the  Secretary  of 
State  an  authenticated  copy  of  its  charter  as  a  condition  of  doing  business 
in  th<)  state  or  maintaining  actions  in  its  courts,  cannot  sue  in  the  courts 
of  the  state  until  it  does  comply  therewith. 

(Opinion  filed,  Nov.  1,  1905.) 

Appeal  from  Circuit  Court,  Pennington  County.     Hon.  htvi 
McGee,  Judge. 
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Action  by  the  Bishop  &  Babcock  Company  against  Adeline 
Schltuning  and  others,  co-partners  as  Schleuning  &  Co.  From 
judgment  for  defendants,  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Chauncey  L.  Wood,  for  appellant.  BucU  &  Gardner,  for  re- 
spondents. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment entered  upon  a  verdict  of  the  jury  in  favor  of  the  defendant, 
directed  by  the  court. 

Plaintiff  in  its  brief  says :  **It  is  admitted  that  the  plaintiff  is 
an  Ohio  corporation  and  has  not  complied  with  Chapter  47,  p.  $2, 
of  the  Session  Laws  of  1895  (section  883,  Rev.  Civ.  Code),  and  has 
not  appointed  a  resident  agent  in  the  state  of  South  Dakota,  and 
that  plaintiff  is  not  a  religious  or  charitable  corporation.  The  de- 
fendants by  their  counsel  then  moved  the  court  to  direct  a  verdict 
in  favor  of  the  defendants  and  against  the  plaintiff  on  all  the  issues, 
for  the  reason  that  the  plaintiff  had  not  complied  with  the  foreign 
corporation  law  and  for  that  reason  could  not  maintain  an  action. 
The  motion  was  granted  by  the  court,  and  the  jury  instructed  to  re- 
turn a  verdict  in  favor  of  the  defendants."  It  will  thus  be  seen 
by  the  statements  of  counsel  for  appellant  that  the  same  question  is 
presented  in  this  case  as  was  presented  in  the  cases  of  Bradley,  Met- 
calf  &  Co.  V.  Armstrong,  9  S.  D.  267,  68  X.  W.  733,  and  Iowa  Falls 
Mfg.  Co.  V.  Farrar,  19  S.  D.  632,  104  N.  W.  449,  in  w^hich  this  court 
held  that  a  foreign  corporation  that  had  failed  to  comply  with  the 
laws  of  this  state  could  not  maintain  an  action  in  its  courts  until  it 
had  so  complied  with  the  laws  of  the  state.  See,  also,  Thompson  & 
Juve  V.  Scroyer  et  al,  20  S.  D.  72,  104  N.  W.  854.  Following  these 
decisions,  the  judgment  of  the  court  below  must  be  affirmed. 

The  judgment  of  *the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


THOMPSON  &  JUVE  v.  SCROYER  ( KELLOGG-M ACKA Y- 

CAMERON  CO.,  Intervener). 

A  foreign  corporation,  which  has  not  filed  in  the  office  of  the  Secretary 
of  State  an  authenticated  copy  of  its  articles  of  incorporation  or  appointed 
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a  resident  agent,  as  required  by  the  statute  relating  to  foreign  corpora- 
tions, is  not  entitled  to  intervene  in  a  suit. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  J.  W. 
Jones,  Judge. 

Action  by  Thompson  &  Juve,  a  firm  composed  of  Anton  Thomp- 
son and  another,  against  Charles  T.  Scroyer,  in  which  the  Kellogg- 
Mackay-Cameron  Company  intervened.  From  a  judgment  in  favor 
of  the  intervener,  plaintiff  appeals.    Reversed. 

Joe  Kirby,  for  appellant.  H,  H,  Keith  and  Albert  J.  Keith,  for 
respondent. 

CORSON,  J.  This  is  an  action  by  the  plaintiff  to  recover  from 
the  defendant  the  sum  of  $358,  claimed  to  be  due  them  from  the 
defendant  for  the  installation  of  a  steam-heating  plant  erected  by 
them  for  the  defendant.  The  respondent  the  Kellogg-Mackay-Cam- 
eron  Company,  filed  a  complaint  in  intervention,  claiming  that  the 
heating  plant  was  furnished  by  it,  that  it  retained  title  thereto  and 
had  filed  a  mechanic's  lien  against  the  premises  of  the  defendant 
for  the  value  of  the  same,  and  demanded  that  it  be  adjudged  to  be 
the  owner  of  the  plant  or  for  the  value  thereof.  The  plaintiffs  in 
their  answer  to  said  complaint  in  intervention,  among  other  things, 
alleged  that  the  said  intervener  was  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Illinois,  and  that  such  cor- 
poration had  not  filed  in  the  office  of  the  Secretary  of  State  of  South 
Dakota  an  authenticated  copy  of  its  charter  or  articles  of  incorpora- 
tion, and  had  not  complied  with  the  provisions  of  the  laws  of  this 
state  in  relation  to  foreign  corporations,  and  had  not  appointed  a 
resident  agent  of  the  intervener  in  this  state. 

The  record  discloses  the  following  stipulation :  "It  was  agreed 
on  the  trial  that  the  intervener  was  a  foreign  corporation  and  has 
never  complied  with  the  laws  of  the  state  of  South  Dakota  regard- 
ing foreign  corporations,  nor  has  it  ever  appointed  a  resident  agent 
for  the  state  of  South  Dakota."  At  the  conclusion  of  the  plaintiff's 
evidence  the  plaintiffs  moved  "that  the  court  strike  out  the  complaint 
in  intervention  on  the  part  of  the  Kellogg-Mackay-Cameron  Com- 
pany, for  the -reason  that  it  is  stipulated  and  it  appears  of  record 
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that  said  intervener  is  a  foreign  corporatioil  and  never  had  com- 
plied with  the  laws  of  the  state  of  South  Dakota  in  relation  to  for- 
eign corporations."  This  motion  was  overruled,  and  the  plaintiffs 
excepted.  Subsequently  the  defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  in  his  favor  and  against  the  plaintiffs, 
which  motion  was  denied  and  thereupon  the  intervener  moved  the 
court  for  the  direction  of  a  verdict  in  its  favor.  Motion  was  grant- 
ed, and  the  jury  was  instructed  by  the  court  as  follows :  "Under  the 
evidence  in  this  case  it  appears  that  this  heating  plant  was  the  prop- 
erty and  remains  the  property  of  the  Kellogg-Mackay-Cameron 
Company,  and  not  the  property  of  the  plaintiffs.  Under  this  state 
of  facts  it  is  the  duty  of  the  court  to  direct  a  vefrdict  in  favor  of  the 
defendant  as  against  the  plaintiffs,  and  in  favor  of  the  Kellogg- 
Mackay-Cameron  Company."  To  such  direction  of  the  court  and 
entry  of  verdict  the  appellant's  excepted.  The  rulings  of  the  court 
in  refusing  to  strike  out  the  complaint  in  intervention  and  in  di- 
recting a  verdict  in  favor  of  the  intervener  are,  among  others,  as- 
signed as  error. 

We  are  of  the  opinion  that  the  court  in  these  rulings  committed 
error  for  which  a  new  trial  must  be  granted.  The  intervener,  not 
having  filed  in  the  office  of  the  Secretary  of  State  a  duly  authenti- 
cated copy  of  its  articles  of  incorporation  or  appointed  a  resident 
agent  therein,  had  no  standing  in  court  and  was  not  entitled  to  take 
any  part  in  any  proceedings  therein.  The  questions  arising  upon 
these  assignments  of  error  were  fully  considered  and  decided  by  this 
court  in  the  cases  of  Bradley  Metcalf  Company  v.  Armstrong,  9  S. 
D.  267,  68  N.  W.  733,  and  Iowa  Mfg.  Co.  v.  Farrar,  19  S.  D.  632, 
104  N.  W.  499.  The  rulings  of  the  court  were  clearly  in  contraven- 
tion of  the  law  as  laid  down  in  these  cases. 

The  judgment  of  the  court,  and  order  denying  a  new  trial  are 
reversed,  and  the  court  is  instructed  to  strike  out  the  complaint  in 
intervention. 
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BARRETT  v.   McCARTY  et  al. 

The  mere  taking  of  a  tax  title  by  a  tenant  in  common  to  unimproved 
wild  land,  without  any  exclusive  residence  on  and  occupation  of  it,  is  not 
such  an  oustei  of  his  C3  tenants  as  will  set  the  statute  ot  limitations  in 
motion. 

The  payment  of  taxes -by  the  devisee  of  a  tenant  in  common  of  land, 
who  had  no  such  possession  as  to  constitute  adverse  possession  against 
his  co-tenants,  will  be  regarded  as  payment  by  a  tenant  in  common  for 
the  benefit'  of  all  the  co-tenants,  so  as  not  to  entitle  him  to  the  benefit  of 
Rev.  Code  Civ.  Proc.  §§  54,  55,  declaring  that  one  shall  be  held  to  be  the 
legal  owner  of  land  where  he  pays  taxes  on  it  for  10  successive  years,  being 
in  the  actual  possession  of  it  under  claim  of  color  of  title,  or  having  color 
of  title  merely  in  case  the  land  is  vacant  and  unoccupied. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Turner  County.  Hon.  E.  G.  Smith, 
Judge. 

*  Action  by  Charles  H.  Barrett  against  Thomas  McCarty  and 
others.  From  a  judgment  for  plaintiff,  defendant  Thomas  McCarty 
appeals.  .  Affirmed. 

L.  L,  Fleeger  and  Ryan,  Merton  &  Neivbury,  for  appellant. 
French  &  Orvis,  for  respondent. 

CORSON,  J.  This  vv^as  an  action  to  quiet  title  to  a  quarter 
section  of  land  in  Turner  county,  a  one-half  interest  in  which  was 
claimed  by  the  plaintiff.  Findings  and  judgment  being  in  favor  of 
the  plaintiff,  the  defendant  Thomas  McCarty  has  appealed  to  this 
court  from  the  judgment  alone.  The  only  questions  before  us, 
therefore,  are  as  to  whether  or  not  the  court's  conclusions  of  law 
are  supported  by  the  findings  of  fact. 

The  court's  findings  may  be  thus  summarized:  Prior  to  the 
month  of  February,  1872,  one  Sarah  McCarty  filed  upon  the  quar- 
ter section  of  land  in  controversy  and  made  final  proofs,  and  in  that 
month  she  married  Dominick  Dillon,  and  was  thereafter,  and  until 
the  time  of  her  death  in  February,  1873,  his  wife,  and  resided  with 
him  in  Turner  county.  She  died  intestate,  leaving  as  her  heirs  Dom- 
inick- Dillon  (hpr  husband),  her  mother,  three  brothers,  and  two 
sisters,  four  of  whom  are  made  parties  defendant  in  this  action.  On 
October  7,  1879,  a  treasurer's  deed  for  the  taxes  of  1875  upon  said 
land  was  issued  to  Dennis  McCarty,  one  of  the  heirs  of  Sarah  Mc- 
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Carty  Dillon,  and  one  of  the  tenants  in  common  owning  said  land. 
In  June,  1891,  the  said  Dennis  McCarty  died,  leaving  a  will  by 
which  he  devised  the  property  to  his  brother  Thomas  McCarty,  the 
appellant  in  this  action.  This  will  was  probated  in  July,  1891,  in 
the  county  court  of  the  county  of  Waukesha,  in  the  state  of  Wis- 
consin, but  was  not  probated  in  Turner  county,  in  this  state,  until 
subsequent  to  the  commencement  of  this  action,  to- wit.  May  17, 
1902.  At  the  time  the  tax  deed  was  issued  in  1879  the  land  was 
unimproved,  uncultivated,  and  unoccupied,  and  in  a  state  of  nature, 
except  a  few  acres  thereof,  which  w^as  broken  by  Sarah  McCarty 
Dillon  prior  to  her  marriage  and  most  of  the  land  in  that  vicinity 
was  in  the  same  condition.  In  1884  or  1885  Dennis  McCarty  stopped 
people  in  the  vicinity  of  said  land  from  using  it  for  pasturage,  and 
which  prior  to  that  time  was  used  for  common  pasture.  In  1887 
Dennis  McCarty,  the  grantee  in  said  tax  deed,  rented  said  land  to 
people  in  that  vicinity,  and  in  that  or  the  following  year  he  caused 
30  acres  of  said  land  to  be  broken,  and  at  various  times  since  and 
after  his  death  the  defendant  Thomas  McCarty  has  caused  40  acres 
more  of  said  land  to  be  broken.  Since  1887  or  1888  the  plowed 
land  on  said  premises  was  rented  each  year  by  Dennis  McCarty  during 
his  lifetime,  and  after  his  death  by  the  appellant,  to  tenants  who  paid 
the  rent  to  Dennis  McCarty  during  his  lifetime,  and  after  his  death 
to  the  appellant,  Thomas  McCarty.  Dominick  Dillon,  the  husband 
of  Sarah  McCarty  Dillon,  for  more  than  20  years  prior  to  the  com- 
mencement of  this  action  lived  in  Clay  county,  S.  D.,  about  loyi 
miles  from  the  premises  in  controversy,  and  Dennis  McCarty,  until 
1889,  lived  in  the  same  county,  about  3^^  miles  from  said  Dominick 
Dillon.  Dennis  McCarty  claimed  to  own  said  premises  from  the 
date  of  said  tax  deed  to  the  time  of  his  death ;  but  there  is  no  evi- 
dence that  he  ever  made  such  claim  to  any  one  other  than  his  brother, 
the  appellant  herein,  and  Phillip  McCarty.  The  appellant  claimed 
to  be  the  owner  of  the  premises  from  the  death  of  his  brother  Den- 
nis to  the  present  time.  Said  Dominick  Dillon  never  made  any 
claim  of  any  interest  in  said  premises  or  for  an  accounting  of  the 
rents  thereof  to  the  appellant,  and  the  evidence  does  not  show 
whether  he  ever  made  any  claim  of  title  or  for  an  accounting  of 
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rents  to  Dennis  McCarty  during  his  lifetime.  There  is  no  evidence 
to  show  that  said  Dominick  Dillon  ever  knew  that  said  Dennis  Mc- 
Carty or  the  appellant  claimed  title  to  the  said  land.  Neither  Den- 
nis McCarty  nor  any  parties  to  this  action  ever  resided  upon  said 
land,  but  Dennis  McCarty  paid  the  taxes  assessed  upon  said  land 
from  the  time  of  the  issuance  of  said  tax  deed  until  his  death,  and 
since  his  death  the  appellant  has  paid  the  taxes  thereon.  The  court's 
findings  of  fact  do  not  show  at  what  time  or  times  any  of  said  taxes 
were  paid,  either  by  Dennis  or  Thomas  McCarty.  On  the  nth  day 
.of  November,  1901,  Dominick  Dillon,  the  husband  of  the  said  Sarah 
McCarty  Dillon  in  her  lifetime,  quitclaimed  his  interest  in  said  land 
to  the  plaintiff  in  this  action  for  the  recited  consideration  of  $1,000. 
The  summons  in  this  action  was  served  upon  all  of  the  defendants, 
but  none  of  them  appeared  in  the  action,  other  than  the  appellant 
herein.  Upon  the  facts  found  the  court's  conclusions  of  law  were  in 
favor  of  the  plaintiff,  and  judgment  was  thereupon  rendered  and 
entered  adjudging  him  to  be  the  owner  of  an  undivided  one-half  in- 
terest in  the  said  land. 

It  will  be  seen  that  in  1872  Sarah  McCarty,  the  sister  of  the  ap- 
pellant, entered  the  land  in  controversy ;  that  she  afterwards  mar- 
ried Dominick  Dillon,  and  died  in  1873,  leaving  the  said  Dominick 
Dillon,  her  husband,  and  the  other  defendants  named  in  the  action, 
as  her  heirs  at  law.  As  Sarah  McCarty  Dillon  left  no  children,  un- 
der the  laws  of  this  state  Dominick  Dillon  succeeded  as  one  of 
her  heirs  to  one-half  of  her  real  property,  and  the  other  half  be- 
came the  property  of  her  mother  and  brothers  and  sisters.  Dom- 
inick Dillon,  therefore,  held  one-half  of  the  property  as  co-tenant 
with  the  brothers  and  sisters.  The  land  in  controversy  at  that  time 
was  unfenced  and  unoccupied  prairie  land,  and  so  remained  until 
1884  or  1885,  except  a  few  acres  which  had  been  plowed  or  culti- 
vated prior  to  the  latter  named  date.  In  1879  Dennis  McCarty,  one 
of  the  co-tenants,  obtained  a  tax  deed  for  the  property,  and 
thereafter  and  until  the  time  of  his  death  paid  the  taxes  thereon, 
and  since  his  death  in  1891  the  appellant  has  paid  the  taxes  on  the 
said  property. 

It  is  contended  by  the  appellant  that  Dennis  McCarty  by  virtue 


Digitized  by 


Google 


78  SOUTH  DAKOTA  REPORTS.  [October, 


of  his  tax  deed  acquired  title  to  said  property  adversely  to  Dillon, 
and  that  prior  to  the  commencement  of  this  suit  he  and  his  devisee, 
the  appellant  herein,  had  held  the  said  property  adversely  to  the 
other  heirs  and  to  said  Dominick  Dillon  for  more  than  20  years, 
and  that  therefore,  at  the  time  when  Dominick  Dillon  conveyed  his 
interest  in  ^e  property  to  the  plaintiff,  his  right  to  the  same  was 
barred  by  the  twenty-year  statute  of  limitations.  Appellant  further 
contendf  that,  as  he  had  paid  the  taxes  upon  the  property  since  1891, 
he  was  entitled  to  be  declared  the  owner  of  the  same  under  and  by 
virtue  of  section  54  of  the  Revised  Code  of  Civil  Procedure,  which, 
provides  that  every  person  in  the  actual  possession  of  lands  or  ten- 
ements for  10  successive  years  under  claim  and  color  of  title  made 
in  good  faith,  and  who  shall  have  paid  all  taxes  legally  assessed 
upon  said  lands,  shall  be  adjudged  to  be  the  legal  owner.  Section 
55. makes  similar  provisions  as  to  unoccupied  lands.  It  is  contended 
by  the  respondent:  (l)  'That  Dennis  McCarty,  being  a  tenant  in 
common  with  Dominick  Dillon  and  his  brothers  and  sisters,  could 
not  acquire  any  title  adverse  to  them  under  the  tax  deed,  and  con- 
sequently that  his  claim  of  title  under  such  deed  did  not  constitute 
an  adverse  possession  within  the  meaning  of  our  Code;  (2)  that  the 
character  of  his  possession  was  not  such  as  to  constitute  adverse 
possession  as  defined  by  our  Code,  and  consequently  that  the  title 
of  Dominick  Dillon  was  not  barred  by  the  20-year  statute  of  limita- 
tions; (3)  that,  £ts  the  will  of  Dennis  McCarty  was  not  admitted 
to  probate  in  this  state  until  after  the  commencement  of  this  action, 
the  appellant  herein  cannot  claim  the  benefit  of  the  provisions  of 
sections  54  and  55  above  referred  to,  and  hence  that  the  action  was 
not  barred  by  the  lo-year  statute  of  limitations. 

While  it  is  conceded  by  the  tespondent  that  a  tenant  in  common 
may  oust  his  co-tenants  and  acquire  the  title  to  the  whole  property 
by  an  adverse  possession,  the  ouster  must  be  of  such  a  character 
as  to  notify  his  co-tenants  that  he  denies  their  right  to  the  prop- 
erty and  holds  the  same  adversely  to  them.  Yet  the  mere  taking  of 
a  tax  deed  to  unimproved,  wild  land,  without  any  exclusive  resi- 
dence upon  and  occupation  of  the  same,  does  not  constitute  an 
ouster — such  ouster  as  will  set  the  statute  of  limitations  in  motion. 
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We  are  of  tlic  opinion  that  this  contention  on  the  part  of  the  re- 
spondent is  correct,  and  that  there  was  no  such  an  ouster  in  this 
case,  or  adverse  possession,  as  would  constitute  a  bar,  under  the  20- 
year  Hmitation,  in  this  action.  As  we  have  seen,  up  to  1884  or  1885 
the  land  in  controversy  was  used  as  a  common  pasture;  and  sub- 
sequently to  that  time,  though  portions  of  the  land  were  rented,  the 
same  was  neither  fenced  or  otherwise  improved.  But,  whether  or 
not  the  adverse  possession  was  sufficient,  after  the  year  1884  or 
1885,  within  the  provisions  of  our  Code  defining  adverse  posses- 
sion, it  is  clear  that  prior  to  that  time  the  possession  was  entirely 
insufficient  to  constitute  adverse  possession,,  and  hence  there  was  no 
such  adverse  holding  by  a  co-tenant  for  a  period  of  20  years  as 
would  constitute  a  bar  to  the  action.  As  Dennis  McCarty  had  no 
such  possession  of  the  premises  as  a  co-tenant  as  would  constitute 
adverse  possession,  his  devisee,  the  appellant  in  this  case,  acquired 
none,  and  his  payment  of  taxes  from  1891  to  1901  must  be  regarded 
as  the  payment  of  taxes  by  a  co-tenant,  and  he  is  not,  therefore,  en- 
titled to  the  benefits  of  the  act  of  1891.  While  he  may  be  entitled 
to  recover  of  his  co-tenants  their  proper  proportion  of  the  taxes 
paid,  over  and  above  the  amount  of  rents  received  by  him,  he  could 
acquire  no  title  as  against  them  by  the  payment  of  the  taxes.  Pay- 
ment'^of  taxes  and  improvements  made  by  any  one  co-tenant  are 
ordinarily  presumed  to  be  made  for  the  benefit  of  all  the  co-tenants, 
and  the  law  will  not  permit  one  co-tenant  ordinarily  to  take  advan- 
tage of  his  possession  to  acquire  title  or  cut  oflf  the  rights  of  his  co- 
tenants.  How  far  the  rights  of  the  appellant  were  affected  by  his  fail- 
ure to  have  the  will  of  his  brother  probated  in  this  state  prior  to  the 
commencement  of  the  action,  it  is  not  now  necessary  to  decide,  as 
we  are  clearly  of  the  opinion  that,  had  it  been  probated  at  the  proper 
time,  he  could  have  acquired  no  new  rights  as  against  his  co-tenants. 
These  facts  lead  to  an  affirmance  of  the  judgment,  and  the 
same  is  affirmed. 
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LAVIN  V.  KREGER. 

An  order  for  a  new  trial,  granted  by  a  judge  who  did  not  preside  at 
the  trial,  does  not  carry  with  it  the  usual  presumption  under  which  such 
an  order  will  not  be  reversed,  except  in  case  of  an  abuse  of  discretion. 

Where  a  new  trial  i3  granted  by  a  judge  who  did  not  preside  at  the 
trial,  the  question  on  appeal  is  whether  the  court  erred. 

Where  a  judge  who  did  not  preside  at  the  trial  granted  a  new  trial  in 
a  case  in  which  practically  the  only  witnesses  were  the  parties,  and  their 
testimocy  was  conflicting,  the  Supreme  Court  on  appeal  will  not  disturb 
the  order. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Deuel  County.  Hon.  Geo.  H. 
]Marquis,  Judge. 

Action  by  William  T.  Lavin  against  William  Kreger.  From 
an  order  granting  a  new  trial  after  a  verdict  for  plaintiff,  he  appeals. 
Affirmed. 

T.  /.  Law,  H.  /.  Honeywell,  and  X,  Sczcard,  for  appellant.  C 
A,  Mead,  for  respondent. 

CORSON.  J.  This  is  an  appeal  by  the  plaintiff  from  an  order 
granting  a  new  trial.  This  action  was  instituted  by  the  plaintiff  to 
re':over  from  the  defendant  the  sum  of  $153.65  and  interest,  being 
one-half  of  the  loss  incurred  in  the  purchase,  shipment  and  sale  of 
a  certain  flock  of  sheep,  purchased,  as  claimed  by  the  plaintiff,  in 
pursuance  of  an  agreement  made  between  himself  and  the  defend- 
ant whereby  the  profits  or  losses  of  said  transaction  were  «to  be 
shared  equally  between  them.  The  defendant  in  his  answer  admit- 
ted the  purchase,  shipment  and  sale  of  these  sheep  by  the  plaintiff, 
and  admitted  that  the  less  incurred  amounted  to  $307.31,  but  denied 
that  the  transaction  was  a  partnership  transaction,  and  denied  that 
he  was  a  party  to  the  same.  The  defendant  also  alleged  in  his  an- 
swer that  the  sheep  were,  at  the  time  of  the  purchase  and  shipment^ 
affected  with  scab,  and  that  he  and  the  plaintiff  both  knew  them  to 
be  so  affected,  and  by  reason  thereof  the  shipment  of  said  sheep  was 
unlawful,  and  that,  if  he  had  in  fact  become  a  party  to  such  a  con- 
tract, it  was  void  as  against  public  policy.  The  action  was  tried  to 
a  jury  in  1903,  and  a  verdict  returned  in  favor  of  the  plaintiff,  and 
on  motion  of  the  defendant  a  new  trial  was  granted.  The  second 
trial  again  resulted  in  a  verdict  for  the  paintiff,  but,  before  the  mo- 
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tion  for  a  new  trial  was  again  heard  or  the  bill  of  exceptions  set- 
tled,. Hon.  Julian  Bennett,  before  whom  the  case  was  tried,  died, 
and  the  bill  of  exceptions  was  by  order  of  this  court  settled  by  Hon. 
Charles  Whiting,  judge  of  the  Ninth  judicial  circuit,  and  the  order 
granting  a  new  trial  was  made  by  him.  Subsequently  a  motion 
was  made  to  vacate  and  set  aside  the  order  made  by  Judge  Whiting 
(the  same  being  a  chambers  order)  before  Hon.  George  H.  Marquis, 
who  succeeded  Judge  Julian  Bennett  as  circuit  judge  of  the  Third 
circuit,  and  was  denied,  and  a  new  trial  granted.  It  is  from  this 
latter  order  that  this  appeal  is  taken. 

As  will  be  observed,  neither  Judge  Whiting  nor  Judge  Marquis 
presided  at  the  trial  of  the  case,  and  hence  the  presumption  ordi- 
narily applicable  to  trial  courts  exercising  their  discretion  in  grant- 
ing or  refusing  a  new  trial  has  no  application  to  this  case.  The  prin- 
ciple to  be  applied  in  such  a  case  is  laid  down  •  by  this  court  in 
^  Sands  v.  Cruikshank,  15  S.  D.  146,  87  X.  W.  589,  and  approved  in 
Tyler  v.  Haggart,  19  S.  D.  167,  102  N.  W.  682.  In  the  latter  case  this 
court  says :  "The  order  for  a  new  trial,  having  been  made  by  Judge 
^IcCoy,  who  took  no  part  in  the  trial  of  the  case,  does  not  carry 
with  it  the  presumption  usually  connected  with  such  an  order,  name- 
ly, that  the  ruling  of  the  trial  court  in  granting  or  denying  the  mo- 
tion would  only  be"  reversed  in  case  of  an  abuse  of  the  court's  dis- 
cretion :  iand  the  principle  to  be  applied  to  such  a  case  is  thus  stated 
by  this  court  in  Sands  v.  Cruikshank,  15  S.  D.  146,  87  N.  W.  590, 
as  follows :  'The  reason  of  the  rule  is  that  one  who  has  observed  the 
appearance  and  demeanor  of  witnesses  is  in  a  better  position  to  in- 
telligently weigh  the  oral  evidence  than  one  who  merely  reads  the 
abstract  of  it  as  preserved  in  a  bill  of  exceptions.  *  *  *  In  this  case 
the  judge  who  granted  defendant's  application  did  not  preside  at 
the  trial,  to  whom  the  record  was  as  cold  and  lifeless  as  it  is  to  us. 
*  •*  *-  He  cannot  be  presumed  to  have  reviewed  the  record  from  any 
better  position  than  that  occupied  by  the  judges  of  this  court.  His 
decision  should  be  given  no  greater  force  or  eflfect  than  the  opinion 
of  an  appellate  judge.'  " 
Vol.  20.  s.  D.  6. 
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The  only  question  to  be  considered  in  such  a  case  is  did  the 
circuit  court  err  in  granting  or  refusing  the  new  trial  ?  Upon  a  care- 
ful examination  of  the  evidence  in  this  case  we  are  unable  to  say 
that  the  circuit  court  erred  in  granting  defendant's  motion.  Prac- 
tically the  only  witnesses  in  the  case  were  the  plaintiff  and  the  de- 
fendant, and  their  testimony  was  conflicting.  In  view  of  the  fact 
that  a  new  trial  was  granted,  we  do  not  deem  it  proper  to  set  out 
or  review  the  evidence  given  at  the  former  trial,  and  it  must  suffice 
to  say  that  the  plaintiflf  sought  to  establish  the  fact  by  his  evidence 
that  the  defendant  entered  into  a  partnership  with  him  in  the  pur- 
chase of  the  flock  of  sheep  which  the  plaintiff  took  to  Chicago  and 
sold  at  a  loss,  of  which  loss  he  claimed  the  defendant  should  pay 
one-half.  The  defendant  denies  this  partnership,  and  denies  that  he 
was  interested  in  the  purchase  and  sale  of  the  sheep,  and  denies  lia- 
bility for  any  portion  of  the  loss.  Judge  Whiting  seems,  upon  a  re- 
view of  this  evidence,  to  have  made  the  chambers  order  granting  the 
new  trial.  Judge  Marquis,  the  successor  of  Judge  Julian  Bennett, 
confirmed  this  chambers  order  and  granted  the  new  trial  as  an  or- 
der of  the  court  pro  forma,  as  he  had  been  of  counsel  in  the  case 
and  was  therefore  disqualified  to  sit  therein,  except  upon  the  stip- 
ulation of  counsel  waiving  all  objections  to  his  passing  upon  the 
case  by  reason  of  his  disqualifications. 

We  therefore  express  no  opinion  upon  the  merits  of  the  case, 
further  than  to  say  that  we  discover  no  error  in  the  order  made  by 
the  circuit  court,  and  the  order  of  that  court,  is  affinned. 


CITY  OF  CENTERVILLE  v.   GAYKEN. 

Even  in  section  1  of  an  ordinance  providing  that  it  shall  be  unlawful 
for  any  person  to  sell,  keep  for  sale,  or  give  away  within  the  corporate 
limits  of  the  city  any  spirituous,  malt,  brewed,  fermented,  or  vinous  li- 
quors without  flrEt  having  secured  a  city  license  therefor,  is  invalid.  In 
failing  to  follow  Rev.  Pol.  Code,  §  2854,  authorizing  any  city  within  which 
a  liquor  license  has  been  paid  to  prohbit  the  licensee  from  ''engaging  in 
the  business  of  selling  intoxicating  liquors  to  be  drank  in,  on,  or  about 
the  premises  where  sold"  within  the  corporate  limits,  till  he  shall  pay  to 
the  city  such  sum  as  may  be  fixed  by  ordinance,  not  less  than  |200  nor 
more  than  |600,  still  section  2  of  the  ordinance  providing  that  the  amount 
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which  shall  be  paid  to  the  city  for  a  license  for  the  sale  of  intoxicating 
liquors  at  retail  shall  be  |600  per  annum  for  each  place  within  the  cor- 
poiate  limits  of  the  city  where  such  intoxicating  liquors  are  kept  for  sale 
or  sold,  satisfies  every  requirement  of  the  statute  by  prescribing  the 
amount  to  be  paid  the  city  by  every  person  engaging  in  the  retail  liquor 
business. 

A  city  council  on  its  own  knowledge  may  refuse  to  one  Having  a  coun- 
ty license  a  city  licsnse  for  retailing  intoxicating  liquors. 

(Opirion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Lincoln  County.  Hon.  E.  G. 
Smith,  Judge. 

Action  by  the  City  of  Centerville  against  George  Vk  Gayken. 
Demurrer  to  the  complaint  was  overruled,  and  defendant  appeals. 
Affirmed. 

Joe  Kirly,  for  appellant.    Alan  Bogiie,  for  respondent. 

FULLER,  P.  J.  Ultimate  facts  sufficient  to  justify  overruling 
a  demurrer  to  the  complaint  in  this  action  to  abate  a  liquor  nuisance 
by  means  of  an  injunction  may  be  stated  as  follows :  At  all  times 
essential  to  the  questions  of  law  presented  there  was  in  force  in  the 
city  of  Centerville  an  ordinance  authorizing  the  granting  of  a  per- 
mit to  sell  intoxicating  liquors  within  corporate  limits,  as  follows : 

*' Section  i.  It  shall  be  unlawful  for  any  person,  firm  or  corpo- 
ration to  sell,  keep  for  sale  or  give  away  within  the  corporate  limits 
of  the  city  of  Centerville  any  spirituous,  malt,  "brewed,  fermented 
or  vinous  liquors,  or  any  mixture  or  compound  thereof  except  pro- 
prietary patent  medicines,  without  first  having  complied  with  all  the 
requirements  of  the  laws  of  South  Dakota  relating  thereto  and  se- 
curing a  city  license  therefor. 

**Sec.  2.  The  amount  which  shall  be  paid  to  the  city  of  Center- 
ville for  a  license  for  the  sale  of  intoxicating  liquors  at  retail  shall 
be  the  sum  of  six  hundred  dollars  per  annum  for  each  and  every 
place  within  the  corporate  limits  of  said  city  w^here  such  intoxicating 
liquors  are  kept  for  sale,  or  sold,  payable  semi-annually  in  advance 
on  or  before  the  first  day  of  June  and  December  of  each  year." 

Appellant,  having  first  procured  a  license  from  the  county  com- 
missioners to  engage  in  the  business  of  selling  intoxicating  liquors 
at  retail  on  the  ground  floor  of  a  two-story  building  situated  upon 
lot  II,  block  i6,  in  the  original  plat  of  the  city,  made  his  formal  ap- 
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plication  to  the  city  authorities  for  a  permit,  pursuant  to  section 
2854  of  the  Revised  Political  Code,  which  was  unanimously  rejected. 
Notwithstanding  such  action  of  the  city  council,  appellant  engaged 
in  the  business  of  selling  intoxicating  liquors  to  be  drank  in,  upon, 
and  about  such  premises,  and  still  continues,  without  a  permit,  to 
conduct  the  traffic  at  the  place  designated  in  a  manner  that  shows 
the  same  to  be  a  public  nuisance.  For  a  reversal  of  the  order  ap- 
pealed from  counsel  relies,  first,  upon  the  failure  of  sec.  i  of  the  or- 
dinance to  follow  section  2854,  supra,  with  reference  to  **engaging 
in  the  business  of  selling  intoxicating  liquors  to  be  drank  in,  upon 
or  about  the  premises  where  sold" ;  and,  secondly,  upon  the  fact 
that  his  client  had  complied  with  the  law  by  fiHng  a  bond  and  pay- 
ing the  amount  required  for  a  county  license. 

Assuming,  without  deciding,  that  section  i  of  the  ordinance  is 
invalid,  in  so  far  as  it  purports  to  prohibit  the  unlicensed  sale  or 
giving  away  of  intoxicating  liquors  within  corporate  limits,  sec- 
tion 2  amply  answers  every  requirement  of  the  statute  by  prescribing 
the  amount  which  must  be  paid  to  the  city  by  every  person  engaging 
in  the  retail  business  as  defined  by  the  statute  and  authorized  by  the 
county  license,  which  must  first  be  obtained  from  the  county  treas- 
urer pursuant  to  sections  2834,  2835  ^"^  2836  of  the  Rev.  Pol.  Code. 
In  Town  of  Britton«v.  Guy,  97  N.  W.  1045,  we  said:  **It  is  only  to 
persons  having  county  license  that  the  officers  of  a  town  can  grant 
a  license  to  engage  in  the  business,  and  even  then  it  is  a  matter  left 
to  their  discretion."  The  complaint  is  clearly  sufficient  to  state  a 
cause  of  action  under  section  1546  of  the  Revised  Political  Code, 
which  expressly  authorizes  every  incorporated  city  or  town,  through 
its  common  council  or  board,  to  restrain,  prohibit,  and  suppress  any 
person  or  persons  from  keeping  **houses  or  places  wherein  spirit- 
uous, vinous  and  fermented  liquors  or  beer  are  sold  without  a  li- 
cense, and  tippling  houses,  are  hereby  declared  to  be  and  shall  be 
deemed  to  be  public  or  common  nuisances." 

There  is  no  merit  in  the  contention  of  counsel  for  appellant 
that  an  injunction  will  not  lie  to  restrain  the  holder  of  a  county  li- 
cense from  selling  intoxicating  liquors  at  retail  in  an  incorporated 
city  or  town  that  has  refused  to  grant  a  permit,  and  in  the  case  of 
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McCormick  v.  Pfeiffer,  19  S.  D.  269,  103,  N.  W.  31,  it  was  held  by 
this  court  that  the  city  council  is  the  final  arbiter,  and  may  deny  an 
application  for  a  permit  upon  its  own  knowledge,  without  the  presen- 
tation of  any  evidence  or  the  eamxination  of  any  witnesses. 

The  facts  stated  in  the  complaint  are  sufficient  to  constitute  a 
cause  of  action,  and  the  order  overruling  the  demurrer  is  affirmed. 


HEBERT  V.  HEBERT. 

Where,  in  an  action  on  a  note,  defendant  claimed  that  he  had  made 
a  partial  payment  thereon,  and  plaintiff  admitted  on  cross-examination, 
that  defendant  had  paid  him  a  specified  sum,  it  was  proper,  on  re  direct 
examination,  to  allow  him  to  testify  that  the  payment  was  made  for  work 
performed  and  that  there  was  that  amount  due  on  that  account. 

Where,  in  an. action  on  a  note,  plaintiff  claimed  that  the  sum  paid  him 
was  paid  for  work  done  and  not  as  a  partial  payment  on  the  note,  as  al- 
leged by  defendant,  and  defendant  testified  that  plaintiff  was  a  poor  work- 
man ana  did  not  do  as  much  work  as  others  employed  for  less  wages  than 
that  claimed  by  plaintiff,  it  was  proper  to  permit  plaintiff  to  prove  in  re- 
buttal that  he  did  more  work  than  the  others. 

An  objection  to  the  admissibility  of  evidence  must  be  made  before  the 
question  eliciting  the  /evidence  is  answered,  unless  the  answer  is  not  re- 
sponsive, in  which  case  a  motion  to  strike  it  our  for  that  reason  is  proper. 

Where,  in  an  action  on  a  note,  plaintiff  claimed  that  a  sum  paid  him 
was  paid  for  work  performed,  and  not  as  a  partial  payment  on  the  note,  as 
alleged  by  defendant,  and  defendant  testified  that  plaintiff  was  a  poor 
workman,  it  was  not  error  to  permit  plaintiff  to  testify  that  defendant 
found  no  fault  with  the  work. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Le\'i 
McGee,  Judge. 

Action  by  John  Hebert  against  Frank  Hebert.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

Channccy  L.  Wood,  for  appellant.  Charles  IV.  Broivn,  for  re- 
spondent. 

CORSOX,  J.  The  plaintiff  and  respondent  sues  upon  a  prom- 
issoTy  note  for  $1,000,  dated  June  i,  ic;oo,  and  payable  to  'lis  order 
two  years  after  date,  with  interest  at  7  per  cent,  per  annum.  The 
plaintiff  in  his  complaint  alleged  that  no  part  of  said  note  had  been 
paid,  except  the  sum  of  $200  paid  on  the  3d  day  of  June,  1901,  and 
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indorsed  upon  said  note,  and  demanded  judgment  for  $870  principal 
and  interest,  with  interest  thereon  from  June  i,  1902.  The  defend- 
ant admitted  the  execution  of  the  note,  and  denied  each  and  every 
other  allegation  of  the  complaint,  and  alleged  that  in  the  month  of 
June,  1901,  he  paid  the  plaintiif  the  sum  of  $600,  $200  of  which  was 
indorsed  upon  the  note,  and  subsequently  $400  more,  in  two  pay- 
ments of  $200  each,  which  should  have  been  indorsed  upon  the  note, 
and  that  there  was  due  from  the  defendant  to  the  plaintiff  on  the 
note  the  sum  of  $400,  and  no  more.  Verdict  and  judgment  being  in 
favor  of  the  plaintiff  on  all  the  issues,  the  defendant  has  appealed. 

On  the  trial  the  plaintiff,  as  a  witness  in  his  own  behalf,  testi- 
fied that  he  had  been  paid  upon  said  note  the  sum  of  $200,  which 
was  indorsed  thereon,  and  $70,  interest  for  one  year,  and  no  more. 
On  his  cross-examination  he  was  asked  by  the  defendant's  counsel 
whether  the  defendant  did  not,  in  addition  to  the  $200  indorsed  upon 
the  note,  pay  him  $200  in  the  office  of  B.  R.  Wood,  and  the  third 
sum  of  $200  on  the  streets  of  Custer.  The  plaintiff  admitted  the 
payment  of  these  two  sums,  but  testified  that  the  second  $200  was 
paid  as  consideration  for  mining  ground  conveyed  by  him  to  the  de- 
fendant, and  that  the  third  $200  was  paid  on  account  of  work  and 
labor  performed  by  him  and  his  son  for  the  defendant.  It  will  thus 
be  seen  that  the  real  issue  was  as  to  whether  or  not  the  second  and 
third  $200  payments  were  made  upon  the  note  or  made,  as  stated 
by  the  plaintiff,  for  mining  ground  conveyed  by  him  to  the  defend- 
ant and  for  work  and  labor  performed  by  him  and  his  son  for  the 
defendant;  the  payment  of  $70  interest  on  the  note  not  being  con- 
troverted by  the  plaintiff.  The  plaintiff,  in  his  re-direct  examination, 
was  asked  to  explain  to  the  jury  the  mining  transaction  upon  which 
the  second  $200  was  paid,  and  the  work  and  the  labor  performed  by 
him,  and  the  amount  due  him  therefor,  upon  which  the  third  $200 
was  claimed  by  him  to  have  been  paid.  It  appears  that  when  the 
second  and  third  payments  of  $200  were  made,  in  June,  1901,  there 
was  nothing  due  upon  the  note ;  the  interest  having  been  paid  for  the 
year  ending  June  i,  1901.  The  defendant,  testifying  in  his  own  behalf, 
admitted  that  he  employed  the  plaintiff,  and  that  he  had  never  set- 
tled with  him  for  the  work  and  labor  performed,  and  that  he  had 
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paid  him  $190  on  account  thereof,  as  testified'  to  by  the  plaintiff. 
The  defendant  also  testified  that  the  plaintiff  was  not  a  very  good 
worker. 

It  is  contended  by  the  appellant  that  the  court  erred  in  permit- 
ting the  following  questions,  to  be  propounded  to  the  plaintiff  on 
his  re-direct  examination :  "Tell  how  much  labor  you  did  in  1900, 
or  at  any  time  for  your  brother."  This  question  was  objected  to  on 
the  ground  that  it  was  immaterial  to  any  of  the  issues  in  thi  case, 
and,  the  objection  being  overruled,  exception  was  taken.  The  an- 
swer was,  in  substance,  that  he  and  his  son  worked  for  the  defend- 
ant for  several  months,  and  that  there  was  due  him  therefor  the  sum 
of  $487.50.  We  are  of  the  opinion  that  there  was  no  error  com- 
mitted by  the  court  in  permitting  the  plaintiff  to  answer  the  ques- 
tion. Having  admitted  on  his  cross-examination  that  the  $200  had 
been  paid  him,  it  was  proper,  in  re-direct  examination,  to  allow  him 
to  testify  on  what  account  the  $200  was  paid,  and  to  show  that  there 
was  due  him  that  amount  and  more  for  the  work  and  labor  per- 
formed by  him,  on  account  of  which  the  $200  was  paid. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
permitting  the  plaintiff  in  rebuttal  to  answer  the  following  question: 
"Now,  I  merely  want  to  ask  you  about  this  work.  How  did  the 
work  done  by  you  there,  the  surface  work,  the  above-ground  work, 
compare  with  that  done  by  any  other  party  working  for  your  brother 
Frank?"  No  objection  was  made  to  this  question  at  the  time  it 
was  propounded  to  the  witness,  and  he  answered:  "I  hauled  more 
wood  in  one  day  than  any  man  that  I  seen  done  in  three."  The  de- 
fendant thereupon  objected  to  the  question  as  not  proper  rebuttal  ev- 
idence. This,  we  think,  was  proper  rebuttal,  for  the  reason  that  the 
defendant,  when  testifying  as  a  witness  in  his  own  behalf,  had  stated 
that  the  plaintiff  was  a  very  poor  worker,  and  that  he  did  not  do 
as  much  work  as  another  man  employed  by  him  at  less  wages  than 
that  claimed  by  the  plaintiff.  But,  as  no  objection  seems  to  have 
been  taken  to  this  question  until  after  it  was  answered,  the  objection 
was  in  any  event  clearly  untenable.  A  party  is  not  permitted  to 
sit  by  until  the  question  is  asked  and  answered  without  objection, 
and  then  make  the  objection  to  the  question.    The  objection  should 
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be  made  before  the  question  is  answered,  unless  the  answer  is  not 
responsive  to  the  question,  and  a  motion  is  made  to  strike  it  out  for 
that  reason.  Wendt  v.  C.  M.  &  St.  R.  R.  Co.,  4  S.  D.  476,  57  X.  W. 
226. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
permitting  the  plaintiff  to  answer  the  following  question  :  "Was  any 
fault  found  by  Frank  with  your  work?"  This  was  objected  to  as 
cumulative  and  immaterial;  but  we  are  of  the  opinion  that  it  was 
properly  admitted  for  the  same  reason  that  the  foregoing  questioi 
was  admitted,  namely,  in  rebuttal  of  defendant's  evidence  that  plaui- 
tiflf  was  a  poor  worker. 

These  are  the  only  errors  assigned  except  that  the  court  errcc! 
in  overruling  the  plaintiff's  motion  for  a  new  trial,  which  last  as- 
signment was  not  urged  in  this  court.  It  is  quite  apparent  from  the 
record  in  this  case  that  the  appeal  was  taken  merely  for  delay,  and 
we  are  of  the  opinion  that  it  is  a  proper  case  to  imT»o.-o  damages  for 
the  delay  caused  by  the  appeal,  as  we  are  auth-jri/oil  to  do  by  sub- 
division 5,  §  411,  Rev.  Code  Civ.  Proc. 

The  judgment  of  the  court  below  and  order  denying  a  new  trial 
are  affirmed,  wath  10  per  cent,  damages  for  the  delay  caused  by  the 
taking  of  the  appeal. 


BASKERVILLE,  et  al,  v.  JOHNSON  et  al. 

Where  a  contract  for  the  sale  of  a  threshing  outfit  contained  a  writ- 
ten warranty  that  the  machine  was  well  made  and  of  good  material,  and 
the  title  and  right  of  possession  was  retained  in  the  vendors  untill  full 
settlement  was  made  therefor,  the  contract  did  not  constitute  an  imme- 
diate sale,  but  was  only  an  agreement  for  sale  with  a  warranty  and  right 
of  inspection  and  rescission  for  a  breach  of  contract,  as  provided  by  Rev. 
Civ.  Coae,  §§1299,  1301,  1339,  1340. 

Where  a  contract  for  the  sale  of  a  threshing  outfit  warranted  the 
same  to  be  well  made  and  of  good  material,  and  on  a  delivery  being  ten- 
dered it  appeared  that  most  of  the  machine  was  apparently  old,  out  of 
order,  and  put  together  in  a  bungling  manner,  the  buyers  were  justified 
in  refusing  to  accept  the  same  and  in  rescinding  the  entire  contract. 

(Opinion  filed,  Oct.  3,  1905,) 

Appeal  from  Circuit  Court,  Brookings  County.     Hon.  Juliax 

Bennett,  Judge. 
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Action  by  M.  R.  Baskerville  and  another  against  Thomas  N. 
Johnson  and  others.  From  a  judgment  in  favor  of  plaintiffs,  de- 
fendants appeal.     Affirmed. 

Hall,  Lazirencc  &  Rod  die,  for  appellants.  Mathezcs  &  Stewart 
and  Jenkins  &  Jackson,  for  respondents. 

FULLER,  P.  J.  The  substance  of  the  contract,  made  the  basis 
of  this  action  to  recover  the  purchase  price  of  certain  personal  prop- 
erty, may  be  stated  thus:  On  the  2nd  day  of  September,  1901,  the 
parties  to  the  controversy  entered  into  an  indivisible  executory  con- 
tract, by  the  terms  of  which  appellants  sold,  subject  to  a  written 
warranty,  and  agreed  to  deliver  to  respondents  at  the  city  of  Brook- 
ings, a  threshing  outfit,  consisting  of  a  grain  separator,  wind  stacker, 
and  self-feeder,  manufactured  by  the  Advance  Thresher  Company 
of  Battle  Creek,  Mich.,  and  in  consideration  therefor  respondents 
agreed  to  pay  all  freight  charges  from  the  factory  at  the  time  of  de- 
livery at  Brookings,  and  to  execute  two  secured  notes,  aggregating 
$955,  payable  to  appellants,  together  with  7  per  cent,  interest  from 
date  until  paid.  From  a  personal  inspection  of  such  property  im- 
mediately upon  its  arrival  on  track  at  Brookings,  respondents  unani- 
mously concluded  that  it  was  not  suitable  for  the  purpose  intended, 
nor  such  as  their  contract  called  for,  and  thereupon  refused  to  re- 
ceive or  settle  for  the  same  or  any  part  thereof.  This  appeal  is  from 
a  judgment  dismissing  the  action  and  from  an  order  overruling  a 
motion  for  a  new  trial. 

According  to  the  written  warranty,  which  constitutes  a  part  of 
the  contract  under  which  the  machinery  was  "ordered,  purchased, 
and  sold,''  the  same  is  guarantied,  among  other  things,  to  be  *'well 
made  and  of  good  material,"  and  the  title  and  right  to  possession  is 
retained  in  the  vendors  until  full  settlement  is  made  therefor  by  the 
execution  and  delivery  of  the  above-mentioned  promissory  notes  se- 
cured by  chattel  mortgage.  The  intention  of  the  parties  that  the 
title  should  not  immediately  pass  being  thus  plainly  expressed,  the 
transaction  evidenced  by  their  written  agreement  does  not  constitute 
a  sale,  but  "an  agreement  for  sale"  with  a  warranty  and  the  right 
of  inspection  and  rescission  in  case  of  a  breach  of  contract.  Rev. 
Civ.  Code,  §§  1299,  1301,  1339,  1340;  J.  L  Case  Threshing  ^Machine 
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Co.  V.  Eichinger  et  al,  15  S.  D.  530,  91  N.  W.  82;  Schwartz  et  al. 
V.  Church  of  the  Holy  Cross  of  Minneapolis  62  N.  W.  266 ;  Mobile 
Fruit  &  Trading  Co.  v.  McGuire  et  al.  83  N.  W.  833. 

Although  respondents  bargained  for  a  new  outfit  to  be  made 
of  good  material  and  capable  of  performing  the  work  for  which  it 
was  intended,  the  evidence  is  abundantly  ample  to  justify  the  jury 
in  finding  that  the  most  of  it  was  apparently  old,  out  of  order,  and 
put  together  in  a  very  bungling  manner.  Consequently  they  were 
not  bound  to  receive  any  part  of  such  machinery,  and  the  rescission 
of  the  entire  contract  was  fully  justified.  Rubin  et  al  v.  Sturtevant 
et  al.,  80  Fed.  930,  26  C.  C.  A.  259;  Bush  v.  Fisher,  85  Mo.  App. 
I ;  Smith  v.  York  Manufacturing  Co.,  58  N.  J.  Law,  242,  33  Atl. 
244;  McCormick  Harvesting  Machine  Co.  v.  Knoll,  57  Neb.  790, 
78  N.  W.  394 ;   Munford  v.  Kevil  et  al.  58  S.  W.  703. 

A  careful  examination"  of  every  assignment  of  error  argued  in 
the  brief  of  counsel  for  appellant  results  in  the  conclusion  that  no 
errors  of  law  occurred  at  the  trial,  and  the  judgment  appealed  from 
is  affirmed. 


STATE  ex  rel.  HELLIER  v.  VINCENT. 

The  power  of  appointment  to  an  elective  office  is  exhausted  when  once 
exercised,  and  any  subsequent  appointment,  until  the  incumbent  has  been 
removed  or  the  office  has  become  vacant,  is  void. 

Rev.  Pol.  Code,  §  1814,  provides  that  appointments  to  fill  vacancies 
shall  ''continue  until  the  next  general  election  ♦  ♦  ♦  and  a  successor  is 
elected  and  qualified."  The  incumbent  of  the  office  of  sheriff  for  the  term 
ending  January,  1905,  was  re-elected  in  November,  1904,  for  a  full  term 
of  two  years.  He  died  December  7,  1904.  The  county  commissioners  ap- 
pointed one  to  fill  the  unexpired  term  "until  January  1,  1905,  or  until  his 
successor  is  appointed  or  qualified."  Held,  that  the  appointee  was  en- 
titled to  the  office  until  the  next  general  election  at  which  the  vacajicy 
could  he  filled  and  a  successor  elected  and  qualified. 

Appeal  from  Circuit  Court,  Marshall  County. 

Quo  Warranto  by  the  state,  on  the  relation  of  Charles  T.  Hel- 
licr,  against  Marshall  Vincent.  From  a  judgment  for  defendant, 
relator  appeals.    Affirmed. 

Harry  E,  Phelps,  Byron  Abbott,  and  Charles* M.  Stevens,  for 
appellant.    Campbell  &  Taylor,  for  respondent. 
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FULLER,  p.  J.  Claiming  to  be  lawfully  entitled  to  the  office 
of  sheriff  of  Marshall  county  by  reason  of  his  appointment  by  the 
ccunty  commissioners  on  January  6,  1905,  plaintiff  brought  this 
action  to  oust  the  defendant,  who  was  inducted  into  such  office  and 
discharging  the  duties  thereof  by  virtue  of  the  following  appoint- 
ment made  on  the  13th  day  of  December,  1904:  "We,  the  honorable 
board  of  county  commissicners  of  Marshall  county,  S.  D.,  in  regular 
session  as  per  adjournment,  do  hereby  appoint  Marshall  Vincent  as 
sheriff  of  Marshall  county  for  the  unexpired  term  of  H.  A.  Hinckley, 
deceased.  This  appointment  is  until  January  i,  1905,  or  until  his 
successor  is  appointed  or  qualified.  Board  of  County  Commission- 
ers: Frank  McKinley,  Chairman.  Geo.  A.  Elsom.  Thos.  Creaser." 
The  material  facts,  which  are  undisputed,  may  be  stated  thus :  On 
the  first  Monday  of  January,  1903,  Mr.  H.  A.  Hinckley  duly  qual- 
ified and  entered  upon  the  duties  of  the  office  of  sheriff,  to  which  he 
had  been  elected  at  the  November,  1902,  general  election  for  a  full 
term  of  two  years-,  and  continued  therein  until  the  7th  day  of  De- 
cember, 1904,  when  he  departed  this  life.  He  had  also  been  re- 
elected at  the  regular  November,  1904,  elction  for  the  ensuing  term, 
to  commence  on  the  first  Monday  of  January,  1905 ;  and  the  ques- 
tion, therefore,  is  whether  the  county  commmissioners  had  authority 
to  limit  the  appointment  of  the  defendant  to  the  unexpired  term. 

It  may  be  said  in  a  general  way  that  the  power  of  apponitment 
to  an  elective  office  is  exhausted  when  once  exercised,  and  any  sub- 
sequent appointment  to  the  same  office  ,until  the  incumbent  has  been 
legally  removed  or  the  office  become  vacant,  is  ineffectual  and  void. 
Thomas  v.  Burrus,  57  Am.  Dec.  154;  State  ex  rel.  Brown  v.  Wood- 
ruff, 32  N.  Y.  355;  Mechem  on  Public  Officers  §  115.  Under  a  con- 
stitutional provision  to  the  effect  that  a  certain  officer  shall  be  elect- 
ed and  hold  his  office  for  four  years  and  until  his  successor  is  elect- 
ed and  qualified,  the  Michigan  court  denied  the  power  to  limit  an 
appointment  to  the  first  term  of  a  re-elected  officer,  and  the  headnote 
in  a  case  similar  to  this  upon  principle  is  as  follows :  '*A  judge  of 
probate  was  re-elected,  but  before  the  commencement  of  his  new 
term  died,  and  an  appointment  was  made  by  the  Governor  to  fill 
the  vacancy.     January  ist  [when  the  new  term  would  commcncel 


Digitized  by 


Google 


92  SOUTH  DAKOTA  REPORTS.  fOoiober, 

the  Governor,  on  the  supposition  that  there  was  now  a  new  vacancy, 
made  another  appointment.  It  was  held  that  the  second  appointment 
was  void,  and  that  under  the  constitution  the  person  first  appointed 
would  hold  until  a  successor  was  elected  and  qualified/'  People  ex 
rel.  Andrews  v.  Lord,  9  Mich.  227. 

The  exclusive  power  of  filling  vacancies  in  county  and  precinct 
offices,  except  county  judges,  is  conferred  upon  the  board  of  county 
commissioners,  and,  in  case  a  vacancy  occurs  30  days  previous  to 
an  election  day  at  which  the  office  may  be  filled,  no  appointment  can 
be  made,  unless  it  be  necessary  to  carry  out  such  election  and  can- 
vass the  vote,  and  in  such  event  the  appointed  incumbent  can  hold 
only  ''until  after  said  election,  or  until  his  successor  is  elected  and 
qualified."  Rev.  Pol.  Code,  §  1813.  While  the  Constitution  spec- 
ifies two  years  as  the  term  for  which  a  sheriflf  shall  be  elected,  the 
prevailing  doctrine  in  such  cases  appears  to  be  that  an  officer  is  en- 
titled to  hold  over  until  his  successor  is  elected  and  qualified,  unless 
such  practice  is  plainly  prohibited,  and  the  statute  under  which  the 
board  of  county  commissioners  in  this  instance  was  acting  is  as  fol- 
lows: "Appointments  under  the  provisions  of  this  article  shall  be 
made  in  writing,  and  made  to  continue  until  the  next  general  elec- 
tion at  which  the  vacancy  can  be  filled,  and  until  a  successor  is 
elected  and  qualified,  to  be  filed  wath  the  Secretary  of  State  or  in 
the  proper  county  offices  respectively.  Persons  appointed  to  offices 
as  herein  provided  shall  qualify  in  the  same  manner  as  is  required 
of  those  elected,  the  time  of  which  shall  be  prescribed  in  their  ap- 
pointment." Rev.  Pol.  Code,  §§  1814,  1815.  According  to  the  ex- 
press terms  of  the  statute  and  the  spirit  of  our  decisions,  the  death 
of  the  sheriflF  on  the  7th  day  of  December,  immediately  following  his 
re-election,  created  a  present  vacancy  in  the  office,  which  could  be 
filled  only  by  a  written  appointment,  not  for  the  unexpired  term,  but 
*'to  continue  until  the  next  general  election  at  which  the  vacancy 
can  be  filled,  and  until  a  successor  is  elected  and  qualified."  The 
case  of  State  ex  rel.  Sheets  v.  Speidel  56  N.  E.  871,  is  directly  paral- 
lel, and  the  syllabus  of  the  court  is  as  follows:  "When  one  who  is 
holding  the  office  of  sheriflf,  and  is  a  candidate  for  election  to  suc- 
ceed himself,  dies  before  entering  upon  the  new  term,  a  vacancy  is 
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thereby  created  in  the  term  in  which  he  was  serving,  but  not  in  the 
term  for  which  he  was  a  candidate  and  upon  ^vhich  he  had  not  en- 
tered; and  one  who  is  duly  appointed  and  qualified  to  fill  the  va- 
cancy thus  created  will  hold  the  office  for  and  during  the  unexpired 
term  of  his  predecessor  and  until  his  successor  is  elected  and  qual- 
ified ;  and  such  election  must  be  had  at  the  first  proper  election  that 
is  held  more  than  30  days  after  the  occurrence  of  the  vacancy."  To 
limit  the  appointment  of  Vincent  to  the  unexpired  term  of  the  de- 
ceased sheriflF  would  not  only  involve  a  flagrant  disregard  for  the 
plainest  of  languages,  but  necessitate  the  unauthorized  substitution 
of  the  judiciary  for  the  legislative  in  making  a  new  statute.  The 
trial  court «  was  fully  justified  in  deciding  that  appellant  is  not 
entitled  to  the  office,  and  that  respondent  was  at  the  commencement 
of  this  action,  and  now  is,  the  duly  appointed,  qualified,  and  acting 
sheriff  of  Marshall  county. 

The  judgment  appealed  from  is  affirmed. 


FOSS  V.  PETTERSON  et  al. 

Where  in  an  action  on  a  benefit  fcertiflcate  by  a  substituted  beneficiary, 
a  stranger  to  the  member,  the  answer  alleged  that  plaintiff  was  neither 
a  relative  of  the  insured  nor  dependent  on  him,  nor  entitled  to  the  pro- 
ceeds of  the  certificate  under  the  by-laws  of  the  Eociety  or  under  the 
laws  of  the  state  in  which  the  society  was  organized,  evidence 
that  a  by  law  of  the  society  provided  that  certificates  should  be  payable 
only  to  the  wife  or  surviving  children  of  the  member  or  a  person  related 
to  him  as  heir,  was  admisfiible,  as  showing  that  plaintiff  was  disquali- 
fied from  becoming  a  beneficiary. 

A  member  holding  a  certificate  in  a  benefit  society  stipulating  that 
certificates  shall  be  made  payable  only  to  the  wife  or  children  of  the 
member  or  a  person  related  to  him  as  heir,  cannot,  either  under  the  cer- 
tificate or  under  Rev.  Civ.  Code,  §  712,  providing  that  the  beneficiary  in 
such  a  certificate  shall  be  the  husband,  wife,  or  heir  of  the  insured  mem- 
ber, change  the  beneficiary  by  substituting  a  stranger  in  the  place  of  a 
dependent  brother  of  the  member;  and  the  latter,  notwithstanding  the  at- 
tempted change,  is  entitled  to  recover  on  the  certificate. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.     Hon.  Josicph 
W.  Jones,  Judge. 

Action  by  Charley  A.  Foss  against  the  Modern  Woodmen  of 
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America,  in  which,  on  the  application  of  defendant,  Rolf  Petterson, 
by  Gustave  Petterscn,  his  guardian,  was  substituted  as  a  party  de- 
fendant. From  a  judgment  for  defendant  Rolf  Petterson,  plaintiff 
appeals.    Affirmed. 

'Joe  Kirby,  for  appellant. 

That  the  Court  erred  in  directing  the  verdict  complained  of  is 
manifestly  clear  for  diverse  reasons,  and  first,  because  the  respond- 
ent never  had  anything  more  than  a  contingent  interest  in  the  first 
certificate  and  second,  the  Association,  which  alone  could  raise  the 
question  of  the  eligibility  of  the  applicant  as  a  beneficiary  has  waived 
the  same  by  paying  the  money  into  Court.  2  May  on  Insurance, 
Sec.  3c;9  ii.  Knights  of  Honor  v.  Watson,  15  At.  125.  Martin  v. 
Stubbings,  18  X.  E.  661.  Masonic  Mut.  Ben.  Society  v.  Burkhart, 
10  N.  E.  79.  Bacon  on  Benefit  Societies,  etc.,  Sec.  296  (p.  451)  Id. 
Sec.  306,  p.  473.  Richmond  v.  Johnson,  10  N.  W.  596.  Johnson 
V.  Knights  of  Honor,  8  L.  R.  A.,  735.  Since  our  statutes  are  silent 
upon  pleading  private  statutes,  city  ordinances,  etc.,  except  as  laid 
down  in  Sec.  233  of  the  Rev.  Cr.  Pro.,  which  has  no  application 
here,  we  are  relegated  to  the  general  rules  of  pleading  and  the  de- 
cided cases  bearing  upon  this  and  kindred  subjects.  Boisot  on  By- 
Laws,  Sec.  158;  Wright  v.  Supreme  Commandery,  13  S.  E.  564; 
Woman's  C.  A.  F.  v.  Condon,  84  111.  App.,  564;  O'Connell  v.  Su- 
preme Conclave  28.  S.  E.,  282;  20  Encyl.  PI.  &  Pr.  596-601.  A 
foreign  statute  must  be  pleaded,  and  it  is  not  sufficient  merely  to  re- 
fer to  it  by  its  title  or  date  of  approval,  or  to  state  what,  in  the  judg- 
ment of  the  pleader,  tire  its  general  requirements.  Carey  v.  Cincin- 
natti,  etc.,  R.  Co.,  5  la.  357.  (Citing  Bean  v.  Briggs,  4  Iowa  464; 
Walker  v.  Maxwell,  i  Mass.  104;  Legg  v.  Legg,  8  Mass.  99;  Col- 
lett  v.  Keith,  2  East  261). 

Wells  &  Teigen,  Attorneys  for  Respondent. 

A  change  of  beneficiaries  is  governed  by  the  same  rule  as  the 
orignial  appointment.  Where  the  law^s  of  the  state  under  which  a 
corporation  is  organized  direct  who  may  be  and  who  may  not  be 
beneficieries,  and  the  corporation  frames  its  constitution  and  by- 
laws in  accordance  with  the  act  of  its  creation,  then  anyone  to  be  a  • 
beneficiary  under  this  certificate,  issued  by  said  corporation,  must 
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come  within  the  terms  prescribed  by  said  act  and  the  constitution 
and  by-laws  of  said  corporation,  and  where  the  law  and  constitution 
and  by-laws  limit  the  beneficiaries  to  members  of  the  family,  or  to 
one  who  is  dependent  on  the  assured,  then  one  who  is  neither  a  rel- 
ative, nor  dependent  cannot  be  a  beneficiary  under  the  benefit  cer- 
tificate, neither  can  he  take  or  acquire  any  interest  therein  by 
virtue  of  any  transfer  or  assignment  thereof.  Warner  v. 
Modern  Wcodrr.en  of  America,  6i  L.  R.  A.,  p.  603 ;  Singe  v.  Singe, 
106  Ills.  App.,  p.  140;  Fisher  v.  Donovan,  *j*j  N.  W.,  pp.  778  to  780. 
Ringe  v.  Nev/  England  Mutual  Aid  Assn.,  146  Mass.,  p.  286. 

The  statute  of  this  state,  where  the  society  was  incorporated, 
provides  payments  of  death  benefits  shall  only  be  made  to  the  fam- 
ily, heirs,  blood  relations,  widow,  affianced  husband  or  wife,  or  to 
person  or  persons  dependent  upon  the  member. 

Under  the  facts  of  this  case  and  the  laws  of  this  state  applic- 
able to  such  facts,  no  person  can  be  eligible  to  receive  or  partici- 
pate in  the  benefit  fund  who  did  not  bear  to  the  deceased  member 
some  one  of  the  relations  provided  for  in  the  constitution  or  by- 
laws of  the  society,  and  these  must  be  within  the  scope  provided 
for  or  permitted  by  the  statutes  of  the  state  wherein  the  society  was 
incorporated.  Baldwin  v.  Beggley,  185  Ills.,  180;  Old  People  Home 
Society  v.  Wilson,  176  111.  94;  Alexander  v.  Parker,  144  111.,  355; 
Rcckford  V.  Canton  Masonic  Benevolent  Society,  129  Ills.  440.  The 
presumption  of  law,  as  stated  by  this  Supreme  Court,  is  that  the 
law  of  a  sister  state,  in  the  absence  of  proof,  will  be  presumed  to  be 
the  same  as  the  law  of  this  state.  Morris  v.  Hubbard,  10  S.  D.,  p. 
259;  ^2  N.  W;,  p.  89s ;  Sandmeyer  v.  Ins.  Co.,  2  S.  D.,  p.  346;  150 
N.  W.,  p.  353;  Meuer  v.  R.  R.  Co.,  5  S.  D.,  p.  568;  59  N.  W.,  p. 
548;  Commercial  Bank  v.  Jackson,  7  S.  D.,  p.  135;  63  N.  W.,  p. 
548:  6  S.  D.,  p.  607;  70  N.  W.,  p.  847. 

FULLER,  P.  J.  This  action  as  instituted  was  tD  recover  the  amount 
specified  in  a  benefit  certificate  purporting  to  have  been  issued  to  one 
of  its  members  by  the  Modern  Woodmen  of  America  on  the  day  of 
such  member's  death,  and,  upon  a  sufficient  showing  that  the  de- 
fendant society  stood  ready  to  pay  the  full  amount  claimed  to  the 
legal  beneficiary,  the  money  was  deposited  in  court,  while  the  action 
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proceeded  in  the  name  of  plaintiff  against  Rolf  Petterson,  a  brother 
of  the  deceased  Woodman  and  the  sole  beneficiary  named  in  the 
original  benefit  certificate  issued  on  the  3d  day  of  November,  1903. 
After  the  introduction  of  testimony  tending  to  prove  that  the  name 
of  plaintiff  was  by  means  of  fraud  and  forgery  substituted  for  that 
of  the  beneficiary,  Rolf  Petterson,  without  the  knowledge  or  consent 
of  the  insured,  the  following  allegation  of  the  answer  was  estab- 
lished by  the  undisputed  evidence  and  remains  unchallenged  in  this 
.court:  "That  the  said  plaintiff  is  neither  a  relative  in  any  degree 
of  the  said  Gustave  L.  Petterson,  nor  a  dependent,  nor  is  he  entitled 
to  any  of  the  proceeds  of  said  beneficial  certificate  under  the  con- 
stitution, by-laws,  or  charter  of  said  order,  the  Modern  Woodmen 
of  America,  nor  by  tne  laws  of  the  state  of  Illinois,  being  the  state 
under  whose  laws  the  said  society,  the  Modern  Woodmen  of  Amer- 
ica, was  organized."  Under  the  foregoing  and  other  paragraphs 
of  the  answer,  and  over  the  objection  of  counsel  for  plaintiff,  the 
trial  court  very  properly  admitted  in  evidence  the  by-laws  of  the 
society,  which  provide  that  '^benefit  certificates  shall  be  made  pay- 
able only  to  the  wife,  surviving  children,  or  some  other  person  or 
persons  specifically  named  in  said  benefit  certificate  as  beneficiary, 
who  are  related  to  the  member  as  heir,  blood  relative,  or  person  de- 
pendent upon  him,  or  member  of  his  family,  whom  the  applicant 
shall  designate  in  his  application ;  provided,  however,  that  no  pay- 
ment shall  be  made  upon  any  benefit  certificate  to  any  person  who 
does  not  bear  such 'relationship  as  wife,  surviving  child,  heir,  blood 
relative,  or  person  dependent  upon  or  member  of  the  family  of  the 
member  at  the  time  of  his  death."  For  the  reasorh  that  plaintiff 
was  confessedly  disqualified  under  these  by-laws  from  becoming  a 
beneficiary  in  any  event,  a  verdict  was  directed  in  favor  of  defend- 
ant, Rolf  Petterson,  and  the  judgment  complained  of  was  entered, 
dismissing  the  action  upon  its  merits. 

A  standard  author  elucidates  the  objections  that  exist  against 
the  substitution  or  original  designation  of  a  beneficiary  having  no  in- 
surable interest  in  part  as  follows :  **In  either  case  the  holder  of 
such  policy  is  interested  in  the  death,  rather  than  the  life,  of  the  in- 
sured.   The  policy  of  the  law  forbids  such  speculations  based  on  the 
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continuance  of  human  life.  It  will  not  uphold  a  practice  which  in- 
cites danger  to  humen  life,  and  it  substantially  declares  that  no  one 
shall  have  any  claim  under  a  policy  upon  the  life  of  another  in 
whose  life  he  had  no  insurable  interest  at  the  time  that  he  acquired 
the  policy,  whether  the  policy  be  issued  to  him  directly  from  the  in- 
surer, or  whether  he  ac([uircs  the  policy  by  purchase  and  assign- 
ment from  another."  May  on  Insurance,  §  398.  Were  we  to  in- 
dulge the  unjustified  assumption  that  the  insured  Woodman  actually 
attempted  to  substitute  plaintiff  as  a  beneficiary  instead  of  his  de- 
pendent brother,  such  action  would  be  invalid,  as  against  public  pol- 
icy, and,  by  reason  of  the  original  designation  still  remaining  in 
force,  the  insurance  would  go  to  the  latter.  Klsey  v.  Odd  Fellows' 
^Mutual  Relief  Association,  142  Mass.  224,  7  N.  E.  844;  State  v. 
Standard  Life  Association,  38  Ohio  St.  281  ;  Presbyterian  Assur. 
Fund  V.  Allen  7  X.  E.  317;  Sup.  Lodge  Knights  of  Honor  v.  Nairn, 
60  Mich.  44,  26  X.  W.  82r5;  Fisher  v.  Donovan  'j'j  X.  W\  779,  44 
L.  R.  A.  2i^2y  The  statute  of  Illinois,  pursuant  to  which  the  Mod- 
ern Woodmen  of  America  incorporated  for  the  transaction  of  bus-  . 
incss,  was  not  produced  at  the  trial,  but  section  712  of  our  Revised  ' 
Civil  Cede  is  as  follows :  "Xo  corporation  or  association  organized 
or  operating  under  this  article  shall  issue  any  certificate  of  member- 
ship or  policy  to  any  person  *  *  '^  unless  the  beneficiary  under  said 
certificate  shall  be  husband,  wife,  'relative,  legal  representative,  heir 
or  legatee  of  such  insured  member,  nor  shall  any  certificate  be  as- 
signed ;  and  any  certificate  issued  or  assignment  made  in  violation 
of  this  section  shall  be  void."  According  to  all  the  authorities  it 
seems  vitally  essential  to  an  effective  change  of  the  beneficiary 
named  in  the  certificate  of  fraternal  life  insurance  that  the  insured 
member  observe  the  by-laws  of  the  society  and  keep  within  the  lim- 
itations prescribed  by  the  laws  of  the  state  under  which  the  society  " 
originated,  and  in  determining  the  legal  status  of  a  substituted  ben- 
eficiary it  will  be  presumed  in  this  state,  there  being  no  evidence  to 
the  contrary,  that  the  law  of  such  sister  state  is  the  same  as  our 
own.  Sandmeyer  v.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  D.  346,  50  N. 
W.  353;   Meuer  v.  C.  M.  &  St.  P.  Ry.  Co.,  5'S.  D.  568,  59  X.  W. 

Vol.  20.  S.  D.  7. 


Digitized  by 


Google 


98  SOUTH  DAKOTA  REPORTS.  [October, 

945,  25  L.  R.  A.  8i ;   Morris  v.  Hubbard,  lo  S.  D.  259,  72  N.  W. 
894. 

Plaintiff  being  a  stranger  to  the  insured  and  expressly  prohibit- 
ed by  the  statute  and  by-laws  from  becoming  his  beneficiary,  either 
by  original  designation  or  substitution,  the  verdict  was  properly  di- 
rected against  him,  and  the  judgment  appealed  from  is  affirmed. 


STATE  V.  LAMPHERE. 

Rev.  Code  Cr.  Proc.  §  166,  authorizes  a  chaUenge  to  the  panel  only  on 
the  grounds  that  the  requisite  number  of  ballots  were  not  drawn  from  the 
jury  box  of  the  county  or  subdivision,  that  notice  of  the  drawing  of  the 
grand  jury  was  not  given,  and  that  the  drawing  was  not  had  in  the  pres- 
ence of  the  proper  officers  or  in  the  manner  prescribed  by  law;  and  sec- 
tion 263  provides  that  an  indictment  must  be  set  aside,  when  defendant 
has  not  been  held  to  answer  before  the  finding  thereof,  on  any  ground 
which  would  have  been  good  ground  for  challenge  to  the  panel  or  aii  in- 
dividual grand  juror.  Held,  that  objections  to  an  indictment  that  the 
grand  Jury  was  ''illegally  drawn,  organized,  and  impaneled,"  and  that 
when  it  was  about  to  be  impaneled  only  two  of  the  eight  names  drawn  ap- 
peared, whereupon  the  court  gave  to  the  sheriff  the  names  of  six  others, 
who  were  summoned  and  composed,  with  the  two,  the  grand  Jury,  were 
not  recognized  by  the  statutes  and  were  insufficient  to  sustain  a  motion 
to  quash  an  indictment  returned  by  such  jury. 

A  motion  to  quash  on  the  ground  that  there  was  no  grand  jury,  be- 
cause there  were  not  in  the  box  the  names  of  200  qualified  jurors  at  the 
time  the  grand  jury  was  drawn  under  the  order  of  the  court  for  that 
term,  was  insufficient,  as  the  ground  of  challenge  allowed  by  the  statute 
relates,  not  to  the  number  of  names  placed  in  the  box,  but  to  the  ballots 
drawn  therefrom. 

Const,  art.  6,  §  7,  entitles  an  accused  to  a  speedy  trial.  Rev.  Code 
Cr.  Proc.  §  630,  declares  that,  if  a  defendant  prosecuted  for  a  public  of- 
fense, whose  trial  has  not  been  postponed  on  his  application,  is  not  brought 
to  trial  at  the  next  term  of  court  in  which  the  indictnaent  or  information 
is  triable,  the  court  must  order  the  prosecution  dismissed,  unless  no  cause 
is  shown  to  the  contrary;  and  section  395  provides  that,  where  the  jury 
disagree,  the  cause  may  be  again  tried  at  the  same  or  another  term,  as 
the  court  may  direct.  Held,  that  where  accused  was  on  bail,  and  after 
one  disagreement  applied  for  a  change  of  judge,  but  took  no  steps  to  pre- 
vent the  adjournment  of  his  case  for  several  terms,  nor  to  procure  an 
earlier  retrial,  he  was  not  entitled  to  a  discharge  for  delay. 
(Opinion  filed,  Oct.  24,  1905.) 
Error  to  Circuit  Court,  Lyman  County.  Honorable  Frank  B. 
Smith,  Judge. 
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A,  M.  Lamphere  was  convicted  of  grand  larceny  of  a  cow  and 
two  sucking  calves,  of  the  value  of  $55,  the  property  of  one  Philip 
Nuss,  and  he  brings  error.    Affirmed. 

G.  P.  Harben,  B.  C.  Huddle,  and  Horner  &  Stewart,  for  plain- 
tiff in  error.  Philo  Hall,  Attorney  General  {Aubrey  Lcnorence,  of 
counsel),  for  the  State. 

HANEY,  J.  The  defendant  moved  to  have  the  indictment  in 
this  action  set  aside  on  the  following  grounds :  "  ( ^ )  Because  the 
grand  jury  which  found  said  indictment  was  illegally  drawn,  organ- 
ized, and  impaneled.  (2)  Because  there  was  not  in  the  jury  box  the 
names  of  200  qualified  jurors  at  the  time  said  grand  jury  was  drawn 
under  the  order  of  said  court  for  said  term.  (3)  Because*,  when 
said  grand  jury  was  about  to  be  impaneled  and  sworn,  only  2  of  the 
8  names  drawn  appeared,  and  thereupon,  instead  of  ordering  the 
sh  riff  to  summon  6  other  jurors  from  the  body  of  the  county  or 
from  the  bystanders,  as  provided  by  law,  the  court  gave  the  said 
sheriff  the  names  of  6  men  to  serve,  and  the  said  6  men  so  named 
by  the  court,  together  with  the  other  2,  composed  the  grand  jury 
finding  said  indictment." 

"The  indictment  or  information  must  be  set  aside  by  the  court 
in  which  the  defendant  is  arraigned,  and  upon  his  motion,  in  either 
of  the  following  cases :  *  *  *  (4)  When  the  defendant  has  not  been 
held  to  answer  before  the  finding  of  the  indictment,  on  any  ground 
which  would  have  been  good  grounds  for  challenge,  either  to  the 
panel  or  any  individual  grand  juror."    Rev.  Code  Cr.  Proc.  §  263. 

"A  challenge  to  the  panel  may  be  interposed  by  either  party  for 
one  or  more  of  the  following  causes  only:  (i)  That  the  requisite 
number  of  ballots  was  not  drawn  from  the  jury  box  of  the  county 
or  subdivision.  (2)  That  notice  of  the  drawing  of  the  grand  jury 
was  not  given.  (3)  That  the  drawing  was  not  had  in  the  presence 
of  the  officers  designated  by  law,  or  in  the  manner  prescribed  by 
law."    Id.  166. 

Neither  the  first  nor  the  third  ground  of  the  defendant's  motion 
was  well  taken,  for  the  reason  that  it  specifies  no  objection  to  the 
method  of  selecting  the  grand  jury  which  is  recognized  by  the  stat- 
ute as  a  ground  of  challenge  to  the  panel.    The  second  is  untenable, 


Digitized  by 


Google 


100  SOUTH  DAKOTA  RP:P0RTS.  fOctober, 


because  the  ground  of  challenge  allowed  by  the  statute  relates  to  the 
number  of  ballots  drawn  from  the  jury  box,  and  not  to  the  number 
of  names  placed  therein.  If,  in  the  selection  of  this  grand  jury, 
there  was  any  departure  from  what  may  be  considered  as  commend- 
able or  strictly  statutory  methods,  it  certainly  cannot  be  successfully  - 
contended  that  any  substantial  right  of  the  defendant  was  preju- 
diced thereby.  He  having  been  convicted  of  the  crime  charged,  it 
cannot  be  assumed  that  no  indictment  should  have  been  returned,  or 
that  none  would  have  been,  if  the  grand  jury  had  been  otherwise 
selected.  It  does  not  appear  that  either  one  of  the  jurors  composing 
the  panel  was  disqualified.  As  the  accused  might  have  been  put 
upon  hifi  trial  without  the  intervention  of  a  grand  jury,  no  constitu- 
tional right  was  invaded.  There  was,  therefore,  no  valid  reason  for 
going  l)eyond  the  plain  provisions  of  the  statute  in  search  of  grounds 
for  setting  aside  this  indictment,  and  the  court  below  committed  no 
error  in  overruling  the  defendant's  motion. 

The  abstract  discloses  this  state  of  facts :  .  The  indictment  was 
returned  December  i6,  1901.  At  a  special  term  held  in  February, 
1902,  the  action  was  tried  and  the  jur>^  disagreed.  The  defendant 
at  that  time  was  present  in  court  with  his  witnesses  and  ready  for 
trial.  The  court,  without  any  showing  or  attempted  showing  of 
cauhc,  and  for  no  good  or  valid  reason,  adjourned  the  term  w^ithout 
day,  and  said  case  was  not  tried  at  that  term.  Thereafter,  and  on 
the  17th  day  of  June,  1902,  the  circuit  court  of  the  Fourth  Judicial 
circuit,  State  of  South  Dakota,  in  and  for  Lyman  county,  convened 
in  regular  session  according  to  law  and  opened  a  regular  term  ac- 
cording to  law.  On  the  call  of  the  trial  calendar  at  the  opening  of 
court,  the  plaintiff  in  error  filed  an  affidavit  of  prejudice  and  prayed 
a  change  of  judges.  The  defendant  was  present  with  his  witnesses 
ready  for  trial,  but  said  court,  without  any  showing  or  attempted 
showing  of  cause,  and  for  no  valid  or  legal  reason,  failed  to  call  the 
case  for  trial  or  to  try  the  same,  and  adjourned  the  term  without 
day  without  a  trial  of  said  case.  Thereafter,  and  on  the  9th  day  of 
June,  1903,  the  circuit  court  of  the  Fourth  judicial  circuit,  State  of 
South  Dakota,  in  and  for  Lyman  county,  con\iened  in  regular  ses- 
sion, according  to  law  and  opened  a  regular  term  according  to  law. 
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The  defendant  was  present  with  his  witnesses  ready  for  trial,  but 
said  court,  without  any  showing  or  attempted  showing  of  cause,  and 
for  no  valid  or  legal  reason,  failed  to  call  the  case  for  trial  or  to  try 
the  same,  and  adjourned  the  said  term  without  day,  without  a  trial 
of  said  case.  Thereafter,  and  on  the  14th  day  of  June,  1904,  said 
court  convened  a  regular  term  at  the  county  seat  of  Lyman  county. 
On  the  2gth  day  of  June,  1904,  this  said  case  of  the  State  of  South 
Dakota  v.  A.  M.  Lamphere  was  called  for  trial.  At  said  time,  and 
before  the  impaneling  of  a  jury  to  try  the  case,  the  defendant  moved 
the  court  to  dismiss  the  action  and  to  discharge  the  defendant,  as 
follows:  "Now  comes  the  defendant,  and  upon  the  above  affidavit 
and  the  files  and  records  of  said  cause  moves  the  court  for  an  order 
dismissing  said  action,  for  the  reasons  set  forth  in  section  630  of  the 
Code  of  Criminal  Procedure  of  South  Dakota."  In  support  of  such 
motion  defendant  read  the  following  affidavit:  "A.  M.  Lamphere, 
being  first  duly  sworn,  upon  oath  says  that  he  is  the  defendant  in  the 
above  action ;  that  he  is  being  prosecuted  in  said  action  for  a  public 
offense,  to-wit,  the  crime  of  grand  larceny;  that  the  indictment  in 
said  cause  was  found  and  filed  at  the  special  December  term,  A.  D. 
1901,  of  said  court,  and  that  said  cause  was  triable  at  said  term; 
that  at  the  adjourned  February  term  A.  D.  1902,  of  said  court  the 
said  cause  was  tried  by  a  jury,  resulting  in  a  mistrial;  that  at  the 
June,  A.  D.  1902,  term  of  said  court  the  defendant  made  application 
for  a  change  of  judges,  based  upon  the  affidavit  of  prejudice,  and 
that  the  same  was  granted ;  that  said  cause  was  triable  at  said  June 
term,  1902,  of  said  court,  but  was  not  tried  at  said  term,  nor  has  the 
same  been  brought  to  trial  by  the  prosecution  since  that  time ;  that 
said  cause  has  not  been  postponed  at  any  time  upon  affiant's  appli- 
cation." In  opposition  thereto  the  state  introduced  the  following 
affidavit:  "J-  G.  Bartine,  being  first  duly  sworn,  on  his  oath  says 
that  he  is  the  state's  attorney  of  Lyman  county,  S.  D. ;  that  at  the 
time  the  affidavit  of  prejudice  was  made  by  the  defendant  at  the 
June  term,  1902,  and  after  the  filing  of  the  affidavit  for  change  of 
Judge,  there  was  no  reasonable  time  elapsed  in  which  another  judge 
to  try  the  said  case  could  be  procured;  that  at  the  next  and  only 
term  thereafter,  to-wit,  the  June  term,  1903,  there  were  over  30 
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criminal  cases  on  the  court  calendar,  and  that  it  took  most  of  the 
term  to  try  the  cases  in  which  there  were  defendants  in  the  county 
jail,  and  that  the  court  adjourned  leaving  very  many  cases  unfinished 
that  were  in  fact  ready  for  trial  by  both  the  state  and  the  defend- 
ants ;  that  there  was  no  other  judge  present  at  the  June  term  of 
said  court;  that  the  judge  of  this  circuit,  Frank  B.  Smith,  has  told 
this  affiant  that  he  found  it  almost  impossible  to  get  a  judge  to  come 
in  and  try  the  cases  of  the  June  term,  it  being  a  very  busy  time 
among  the  circuit  judges,  and  there  being  nothing  to  compel  another 
judge  to  assume  the  duty  of  taking  up  such  cases;  that,  so  far  as 
this  affiant  was  able  to  learn,  the  defendant  was  satisfied  in  June 
of  1902,  and  June  of  1903,  to  have  this  case  continued  and  passed, 
fcp  nothing  was  ever  said  to  the  affiant  showing  that  he  wanted  the 
case  called ;  that  it  is  no  fault  of  the  prosecution  that  the  case  has 
not  been  tried,  for  they  have  in  this  case  been  ready  at  each  term 
since  the  indictment  was  found.  Affiant  further  says  that  he  be- 
lieves that  there  would  be  no  justice  done  to  any  one  by  the  dis- 
missal of  this  case." 

Section  630,  Rev.  Code  Cr.  Proc,  reads  as  follows :  "If  a  de- 
fendant, prosecuted  for  a  public  offtnse,  whose  trial  has  not  been 
postponed  upon  his  application,  is  not  brought  to  trial  at  the  next 
term  of  court  in  which  the  indictment  or  information  is  triable,  the 
court  must  order  the  prosecution  to  be  dismissed,  unless  good  cause 
to  the  contrary  be  shown."  Where  the  jury  disagree  "the  cause 
may  again  be  tried  at  the  same  or  another  term  as  the  court  may 
direct."  Rev.  Code  Cr.  Proc.  §  395.  The  Bill  of  Rights  provides 
that  in  all  criminal  prosecutions  the  accused  shall  have  the  right  "to 
a  speedy  public  trial  by  an  impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been  committed."  Const,  art. 
6,  §  7.  As  to  what  constitutes  a  speedy  trial,  and  what  action  must 
be  taken  by  the  accused  to  avail  himself  of  the  right  to  a  dismissal 
because  of  delay,  the  authorities  are  conflicting.  Except  in  so  far 
as  statutes  may  otherwise  require,  we  think  the  rule  should  be  that 
a  demand  for  trial,  resistance  to  postponement,  or  some  other  eflFort 
to  secure  a  speedy  trial  on  the  part  of  the  accused,  should  be  shown 
to  entitle  him  to  a  discharge  on  the  ground  of  delay.     12  Cyc.  500. 
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All  our  statute  requires  is  a  trial  at  the  next  term  after  the  finding 
of  the  indictment,  unless  for  good  cause  shown  or  upon  application 
of  the  accused  it  be  postponed.  It  does  not  declare  that  in  case  of 
a  disagreement  a  second  trial  must  be  had  at  the  next  succeeding 
term.  Nevertheless,  under  the  Constitution,  another  trial  should  fol- 
low a  disagreement  with  reasonable  speed  or  the  action  should  be 
dismissed.  What  is  reasonable  speed  depends  upon  the  circumstance 
surrounding  each  particular  case.  There  is,  therefore,  nothing  in 
our  statutes  or  Constitution  which  precludes  recognition  of  the  rule 
that,  where  one  trial  has  taken  place  in  compliance  with  the  statute, 
which  has  resulted  in  a  disagreement,  it  is  incumbent  upon  the  ac- 
cusal to  at  least  manifest  a  desire  for  another  trial  before  he  is  en- 
titled to  a  dismissal  on  the  ground  of  delay.  Ordinarily,  where  the 
accused  has  been  admitted  to  bail,  delays  are  more  injurious  to  the 
prosecution  than  to  the  defense ;  and,  where  disagreement  occurs, 
immediate  retrials  are  neither  demanded  nor  desired  by  the  defend- 
ant. The  statute  in  this  case  having  been  complied  with,  and  the 
accused  having  made  no  effort  to  secure  another  trial,  he  having 
been  admitted  to  bail,  we  think  the  motion  to  dismiss  for  want  of 
speedy  prosecution  was  properly  denied. 

The  judgment  of  the  circuit  court  is  affirmed. 


BOWEX  V.  MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK. 

Where  the  agent  of  an  insurer  issued  to  an- applicant  for  insurance  a 
binding  receipt,  eo  as  to  make  the  insurance  in  force  from  the  date  of  the 
application  on  a  policy  thereon  being  issued,  parol  evidence  was  inadmis- 
sible to  show  that  the  receipt  was  in  fact  not  a  binding  receipt;  Rev. 
Civ.  Code,  §  1239,  declaring  that  the  execution  of  a  contract  supersedes 
oral  negotiations  preceding  or  accompanying  its  execution. 

Where  the  application  for  a  life  policy  was  in  writing  signed  by  the 
applicant,  and  the  receipt  given  by  the  soliciting  agent  showing  a  part  pay- 
ment of  the  premium  was  signed  by  the  agent  and  accepted  in  writing  by 
the  applicant,  the  construction  of  the  application  and  the  receipt  was  for 
the  court,  and  a  witness  could  not  give  his  opinion  as  to  the  meaning 
thereof. 

An  application  for  a  life  policy  stipulated  that  the  policy  should  not 
take  eifect  until  the  first  premium  was  paid  and  the  policy  issued.  The 
applicant  made  a  partial  payment  of  the  first  premium  and  received  a  re- 
ceipt from  the  agent,,  which  recited  that,  if  a  policy  should  be  issued. 
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the  receipt  would  be  accepted  in  payment  of  the  first  premium  if  the  bal- 
ance was  paid  on  the  delivery  of  the  policy,  and  that  no  other  person 
than  the  secretary  or  president  of  the  insurer  could  make  contracts  or 
waive  forfeitures.  The  policy  issued  provided  that  the  annual  premium 
should  be  paid  in  advance  on  the  delivery  of  the  policy.  Held,  that  the 
insurer  did  not  bind  itself  to  pay  the  policy  unless  the  first  premium  was 
paid  in  full  at  the  time  of  the  delivery  of  the  policy  during  the  good 
health  of  the  insured. 

Where  a  life  policy,  which  acknowledged  the  payment  of  the  first 
premium,  was  forwarded  to  the  soliciting  agent  of  the  insurer,  to  be  de- 
livered to  the  insured  on  the  payment  of  the  premium,  the  agent,  until 
the  premium  was  paid,  was  the  agent  of  the  insurer,  and  not  the  agent 
of  the  insured. 

Where  an  application  for  a  life  policy  provides  that  the  application 
is  to  become  a  part  of  the  policy  issued  thereon,  and  that  the  policy  shall 
not  take  effect  until  the  first  premium  is  paid,  and  the  policy  issued  shall 
be  accepted  subject  to  the  conditions  therein  contained,  a  policy  will  not 
take  effect  until  the  premium  is  paid  and  the  policy  issued. 

An  application  for  a  life  policy  stated  that  the  policy  should  not  take 
effect  until  the  first  premium  was  paid  during  the  good  health  of  the  ap- 
plicant, and  recited  that  the  applicant  had  received  from  the  soliciting 
agent  a  receipt  making  the  insurance  in  force  from  the  date  of  the  ap- 
plication on  the  issuance  of  a  policy  thereon.  On  the  same  day  the. 
agent  delivered  to  the  applicant  a  receipt  reciting  a  partial  payment  of 
the  first  premium  and  stipulating  that,  if  a  policy  should  be  issued,  the 
receipt  would  be  accepted  in  part  payment  of  the  premium,  provided  the 
balance  would  be  paid  on  the  delivei*y  of  the  policy.  Held,  that  the  ap- 
plicant was  not  led,  by  the  statement  in  the  application  that  a  binding 
receipt  had  been  issued,  to  believe  that  a  policy  would  be  in  force  from 
the  date  of  the  application,  it  being  presumed,  in  the  absence  of  fraud, 
that  the  applicant  had  read  the  application  and  receipt;  and  hence  the 
beneficiary  could  not  recover  on  the  policy,  on  the  death  of  the  insured 
before  payment  of  the  first  premium. 

Haney,  J.,  dissenting. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Katie  Bowen  against  the  Mutual  Life  Insurance  Com- 
pany of  New  York.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Joe  Kirby,  for  appellant. 

A  witness  cannot  testify  as  to  his  understanding  of  the  meaning 
of  a  contract.  Moline  Plow  Co.  v.  Gilbert,  3  Dak.  239;  Seitz  v. 
Brewers,  etc.,  Mach.  Co.,  141  U.  S.  518;  Eels  v.  St.  Louis,  etc.,  Ry. 


Digitized  bv 


..Google 


1905.1  BOWKN  V.  INSURANCE  COMPANY.  105 


Co.,  52  Fed.  905;  Wilkins  v.  Carter,  19  S.  W.  998;  Tourtelot  v. 
Whiteheaci,  84  X.  W.  8;  I  Greenleaf  on  Ev.  §  275 ;  II  Phil.  Ev.  §350; 
II  Starkie's  Ev.  §  544;  Underhill  on  Ev.  §  206.  When  the  Com- 
pany concluded  to  make  the  insurance,  the  amount  paid  to  the  agent 
became  its  property  without  further  action  on  its  part  and  the  in- 
surance became  effective.  Cooper  v.  Pacific  Mutual  Ins.  Co.,  8  Am. 
Rep.  705-6;  Ins.  Co.  v.  Colt,  20  Wallace  560-571;  Kohne  v.  Ins. 
Co.,  I  Wash.  C.  C.  93.  It  is  now  a  well  settled  rule  of  law  in  this 
country  that  the  policy  itself  is  only  the  evidence  of  the  contract. 
Angell  V.  Ins.  Co.  59  N.  Y.  171 ;  Newark  Mach.  Co.  v.  In?.  Co*.  35 
N.  E.  1062;  Lorcher  v.  Knights  of  Honor,  40  N.  W.  545;  Sliel- 
don  V.  Life  Ins.  Co.,  65  Am.  Dec.  565 ;  Blanchard  v.  Waite,  48  Am. 
Dec.  474 ;  Yonge  v.  Assurance  Society,  30  Fed.  902 ;  Warren  v.  Ins. 
Co.,  33  Am.  Dec.  674;  Life  Ins.  Co.  v.  Thompson,  94  Ky.  253; 
Bragdon  v.  Ins.  Co.,  42  Maine  259;  Wheeler  v.  Ins.  Co.,  131  Mass. 
I ;  Walker  v.  Ins.  Co.,  56  Maine  373 ;  Ganser  v.  Ins.  Co.,  35  N.  W. 
584;  Davenport  v.  Ins.  Co.,  17  la.  276;  Lightbody  v.  Ins.  Co.,  23 
Wend.  18. 

Bailey  &  Vorhees  and  Frederick  B.  Eaton,  for  respondent. 

When  a  policy  of  insurance  contains  a  stipulation  that  it  shall 
not  be  binding  until  the  first  premium  is  paid  and  the  policy  deliv- 
ered, it  is  unenforceable  by  either  party,  and  even  if  delivered,  the 
holder  cannot  recover  while  the  premium  remains  unpaid,  provided 
the  msurer  has  not,  By  his  conduct,  waived  compliance  with  it.  16 
Am.  &  Eng.  Ency.  of  Law,  2nd  ed.,  p.  857;  The  Equitable  Life  As- 
surance Society  of  the  U.  S.  v.  McElroy,  40  U.  S.  App.,  548 ;  Ray 
v.  The  Security  Trust  &  Life  Ins.  Co.,  35  S.  E.,  246;  McClave  v. 
The  Mut.  Reserve  Fund  Life  Ass'n,  55  N.  J.  Law,  187,  26  Atlantic, 
78 ;  Hewitt  v.  The  Am.  Union  Life  Ins.  Co.,  73  N.  Y.  Sup.,  105 ; 
Russell  V.  The  Prudential  Ins.  Co.  of  America,  176  N.  Y.,  178,  68 
N.  E.,  252;  The  Mut.  Reserve  Fund  Life  Ass'n  v.  Simmons,  107 
Fed.  Rep.;  418;  Anders  v.  The  Life  Ins.  Clearing  Co.,  87  N.  W., 
331 ;  The  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.,  335. 

The  agent  did  not  hold  the  policy  for  the  benefit  of  Bo  wen, 
neither  was  he  entitled  to  the  immediate  possession  and  delivery 
thereof    until  he  had  paid  the  first  premium.     Union  Central  Life 
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Ins.  Co.  V.  Pauly,  8  Ind.  App.,  85 ;  Dinning  v.  The  Phenix  Ins.  Co., 
68  lil.,  414;  Hoyt  v.  The  Mut.  Benefit  Life  Ins.  Co.,  98  Mass.,  539; 
Markey  v.  The  Mut.  Benefit  Life  Ins.  Co.,  118  Mass.,  178;  Myers 
V.  The  Liverpool  &  London  &  Glove  Ins.  Co.,  121  Mass.,  338;  Hei- 
maiin  v.  The  Phenix  Mut.  Life  Ins.  Co.,  17  Minn.,  153;  Lee  v.  The 
Guardian  Life  Ins.  Co.,  15  Fed.  Cases,  158;  The  Mut.  Life  Ins.  Co. 
of  New  York  v.  Lucas,  79  S.  W.,  279 ;  The  Mut.  Life  Ins.  Co.  of 
New  York  v.  Sinclair,  71  S.  W.,  853;  Marland  v.  The  Ins.  Co.,  71 
Pa.  State,  393. 

*  Where  the  facts  are  not  controverted,  or  are  admitted  in  the 
pleadings,  it  is  the  province  of  the  court  to  direct  a  verdict  accord- 
ing to  the  law  to  be  applied  to  that  particular  state  of  facts.  Wagon 
Co.  V.  Matthiessen,  2  Dak.,  283,  14  N.  W.,  107;  Knapp  v.  Bank,  5 
Uak.,  378,  40  N.  W.,  587;  Longley  v.  Daley,  i  S.  D.,  257,  46  N.  W. 
246 :  Peet  v.  Ins.  Co.,  i  S.  D.,  462,  47  N.  W.,  532 ;  Haugen  v.  The 
C.  M.  &  St.  P.  R.  R.  Co.,  3  S.  D.,  394,  S3  N.  W.,  769;  Fromheiz  v. 
The  Yankton  Fire  Ins.  Co.,  7  S.  D.,  187,  63  N.  W.,  784;  McKeever 
V.  The  Homestake  Mining  Co.,  10  S.  D.,  599,  74  N.  W.,  1053; 
Child  V.  McClosky,  14  S.  D.,  181,  84  N.  W.,  769. 

CORSON,  J.  This  was  an  action  by  the  plaintiff  to  recover 
of  the  defendant  the  sum  of  $1,000  due  her  upon  an  alleged  contract 
of  -nsurance.  Verdict  and  judgment  being  in  favor  of  the  defend- 
ant, the  plaintiff  has  appealed. 

It  is  disclosed  by  the  record  that  on  the  28th  day  of  January, 
1903,  the  plaintiff's  husband  made  a  written  application  to  W.  B. 
Fuller,  the  then  soliciting  agent  of  the  defendant  at  Sioux  Falls, 
for  a  policy  of  insurance  for  the  said  amount  upon  the  20-year  pay- 
ment plan.  The  application  contained  a  clause  which  reads  as  fol- 
lows :  "This  application,  made  to  the  Mutual  Life  Insurance  Com- 
pany of  New  York,  is  the  basis  and  part  of  a  proposed  contract  for 
insurance,  subject  to  the  charter  of  the  company  and  the  laws  of  the 
state  of  New  York.  I  hereby  agree  that  all  the  following  state- 
ments and  answers,  and  all  those  that  I  make  to  the  company's  med- 
ical examiner,  in  continuation  of  this  application,  are  by  me  war- 
ranted to  be  true,  and  are  offered  to  the  company  as  a  consideration 
of  the  contract,  which  I  hereby  agree  to  accept,  and  which  shall 
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net  take  eflfect  until  the  first  premium  shall  have  been  paid,  during- 
my  continuance  in  good  health,  and  the  policy  shall  have  been  signed 

by  the  secretary  of  the  company  and  issued.  *  *  *  I  have  paid  $ 

to  the  subscribing  soliciting  agent,  who  has  furnished  me  with  a 
binding  receipt  therefor,  signed  by  the  secretary  of  the  company, 
making  the  insurance  in  fore 3  from  this  date,  provided  this  applica- 
tion shall  be  approved  and  the  policy  duly  signed  by  the  secretary 
at  the  head  office  of  the  company  and  issued.  Dated  at  Sioux  Falls, 
S.  D..  Jan.  28th,  1903.  [Signed]  Frank  Bowen.*'  To  this  applica- 
tion was  added  the  following:  **I  have  known  the  above-named  ap- 
plicant for  one  day,  and  saw  him  sign  this  application.  I  have  is- 
sued binding  receipt  No. on  account  of  this  policy  contract. 

[Signed]  W.  B.  Fuller,  Soliciting  Agent."  On  the  same  day  there 
was  issued  to  the  plaintiff  the  following  receipt.  **The  Mutual  Life 
Insiiiance  Company  of  New  York.  No.  90,041.  $5.00.  Jan.  28, 
1903.  Received  from  Frank  Bowen,  at  Sioux  Falls,  S.  D.,  an  ap- 
plication for  insurance  in  the  Mutual  Life  Insurance  Company  of 
New  York,  dated  this  day,  together  with  the  sum  of  hwQ  dollars  in 
cash,  to  be  used  as  hereinafter  provided:  If  a  policy  be  issued  by 
r.aid  company  on  said  application  and  delivered,  then  this  receipt  will 
be  accepted  as  five  dollars  in  payment  of  the  first  premium  due  on 
such  policy,  provided  that  the  balance  of  such  premium  is  paid  at 
the  time  of  such  delivery.  If  said  application  be  accepted  and  policy 
be  issued  and  tendered,  but  not  accepted,  then  such  sum  of  five  dol- 
lars shall  be  retained  by  said  company  in  reimbursements  for  ex- 
pense incurred.  The  company  reserves  the  right  to  decline  said  ap- 
pl'caticn  in  its  sole  and  uncontrolled  discretion,  and  in  case  said  ap- 
plication be  declined  by  said  company  said  five  dollars  shall  be  re- 
turned to  the  holder  of  the  receipt,  on  its  surrender.  No  other  per- 
son than  the  president  or  the  secretary  can  make,  alter,  or  discharge 
ccntracts  or  waive  forfeiture.  Applications  for  $30,000  or  more  re- 
quire a  double  deposit.  This  receipt  is  of  no  force  and  eflFect  until 
countersigned  by  *  *  *  W.  J.  Easton,  secretary.  I  accept  the  pro- 
visions of  the  above  receipt.  Frank  Bowen."  Across  the  face  of 
the  above  receipt  is  endorsed  the  following :  "Countersigned  by  VV. 
R.  Fuller,  Collecting  Agent."     On  the  2nd  day  of  February,  1903^ 
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the  said  defendant  issued  its  policy  of  insurance,  in  which  was  the 
following  clause:    "The  annual  premium  of  forty-one  dollars  and 
forty-six  cents  shall  be  paid  in  advance  on  the  delivery  of  this  pol- 
icy, and  thereafter  to  the  company,  at  its  head  office  in  the  city  of 
New  York,  on  the  second  day  of  February  in  every  year  during  the 
continuance  of  this  contract,  or  until  the  premiums  for  twenty  full 
years  shall  have  been  duly  paid  to  said  company.     The  receipt  of 
the  first  payment  of  premium  hereon  is  acknowledged."    This  policy 
was  at  once  forwarded  to  the  agent  at  Sioux  Falls,  but,  owing  to 
delays  in  the  mails  or  otherwise,  the  same  was  not  received  at  Sioux 
Falls  until  on  or  about  the  i8th  day  of  February,  whereupon  the  de- 
fendant, through  its  soliciting  agent  and  cashier,  W.  B.  Fuller,  mail- 
ed to  the  said  Frank  Bowen  the  following  letter  in  relation  to  the 
said  policy:  **Sioux  Falls,  S.  D.,  Feb.  i8,  1903.    Frank  Bowen,  Esq., 
Ben  Clare,  S.  D. — Dear  Sir.     No.  1,316,114.    We  are  just  today  in 
receipt  of  your  policy  of  the  above  number,  there  having  been  a  mis- 
carriage in  the  mails  causing  delay.     We  shall  be  pleased  to  have 
you  call  for  it  at  any  time  now  when  it  is  convenient.    Very  truly 
yours,  W.  B.  Fuller,  Cashier."    The  policy  was  not  called  for,  and 
on  the  27th  day  of  February  Frank  Bowen  was  shot  and  killed.    The 
plaintiff  herein,  the  beneficiary  named  in  said  policy  of  insurance, 
thereupon  tendered  to  the  agent  the  balance  due  upon  said  policy 
for  the  first  premium,  and,  the  same  being  refused,  the  money  was 
deposited  in  a  bank  in  Sioux  Falls  to  the  credit  of  the  defendant. 
The  defendant,  upon  being  notified  of  such  deposit,  immediately 
wrote  a  letter  to  the  bank  and  to  the  plaintiflF  declining  to  accept  the 
same,  and  this  action  was  thereupon  institued.    The  defendant  denied 
that  the  sum  of  $5  constituted  said  first  premium  payment  on  the 
said  policy,  and  alleged  that  the  said  sum  of  $5  was  paid  by  the  said 
Frank  Bowen  pursuant  to  the  terms  of  said  receipt,  arid  not  other- 
wise.   The  defendant  further  denied  that  the  policy  of  insurance  set 
forth  in  the  complaint  was  ever  issued,  or  that  the  same  had  ever 
been  delivered  by  the  defendant  to  the  said  Frank  Bowen,  the  plain- 
tiff herein,  or  any  other  person  in  his  behalf,  or  that  the  same  had 
ever  passed  out  of  the  possession  of  the  defendant,  and  specifically 
denied  that  said  policy  of  insurance  from  and  after  the  i8th  day  of 
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February,  ic;o3,  or  any  other  time,  was  in  the  possession  of  the  said 
\V.  B.  Fuller  for  the  benefit  of  the  said  Bowen.  The  case  was  tried 
to  a  jury,  and  a  verdict  was  directed  in-  favor  of  the  defendant. 

The  plaintiff  and  appellant  seeks  a  reversal  of  the  judgment 
up'jn  the  ground  that  the  court  erred  in  overruling  plaintiff's  objec- 
tions to  certain  testimony  given  on  the  part  of  the  defendant  and  in 
sustaining  defendant's  motion  to  direct  a  verdict  in  favor  of  the  de- 
fendant, and  in  denying  plaintiff's  motion  for  a  new  trial.  On  the 
trial  the  respcndcnt  offered  in  evidence  Exhibit  D,  being  the  receipt 
for  $5  dated  January  28th,  a  copy  of  which  has  been  heretofore  set 
forth,  signed  by  said  Fuller.  On  cross-examination  the  witness  Ful- 
ler was  asked  the  following  question  :  "Is  this  [Exhibit  D]  the  bind- 
ing receipt  referred  to  in  this  application  ?"  To  which  he  answered  : 
"This  is  the  receipt  I  gave  to  Bowen."  '*Is  this  what  is  known  as 
a  binding  receipt?"  The  appellant  objected  to  this  question  as  in- 
comj:etent  and  not  cross-examination,  and  not  a  matter  that  can  be 
explained.  The  instruments,  the  contracts,  are  all  in  writing,  and 
the  interpretation  is  for  the  court.  If  any  ambiguity  exists,  it  is  for 
the  jury.  This  objection  was  overruled  and  exception  taken.  The 
witness  answered :  "This  is  not  the  receipt  that  we  consider  a  bind- 
ing receipt."  "I  show  you  Exhibit  i  and  ask  you  to  explain  that  in- 
strument." Same  objection  and  ruling.  "This  paper  I  have  is  not 
an  executed  paper.  It  is  a  blank  that  was  used — what  we  term  a 
binding  receipt.  It  was  used  in  cases  where  the  full  premium  was 
paid.  This  receipt  was  used  in  case  the  premium  was  paid 
when  the  application  was  signed."  It  will  be  observed  in  the 
statement  of  facts  that  Fuller,  at  the  end  of  the  applicant's  appli- 
cation, made  the  following  statement:  "I  have  issued  binding  re- 
ceipt No. on  account  of  this  policy  contract.    W.  B.  Fuller, 

Soliciting  Agent."  Exhibit  I  referred  to,  and  which  he  designates 
as  a  blank  binding  receipt,  reads  as  follows :  "The  Mutual  Life  In- 
surance Co.  of  New  York.     $ .     No.   108,675.     > 

189  — .     Received  from  ,  of  ,  r—.  dollars  in 

cash,  being  an  amount  equivalent  to  the  first annual  pre- 
mium on  a  proposed  insurance  for  $ on  the  life  of — — , 

of :-,  for  which  an  application  is  this  day  made  to  the  Mu- 
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tual  Life  Insurance  Company  of  New  York.  The  insurance  applied 
for  shall  be  in  full  force  and  effect  from  this  date,  provided  that  the 
said  application  shall  be  accepted  and  approved  by  the  said  company  at 
its  head  office  in  the  city  of  New  York  and  a  policy  thereon  duly  is- 
sued. In  case  the  application  is  not  so  accepted  and  approved,  and 
no  policy  is  issued,  or  should  the  applicant  receive  no  notification 
from  the  company  within  30  days  from  the  date  of  this  receipt  of 
any  action  on  such  application,  then  and  in  every  such  case  no  in- 
surance shall  be  effected,  and  it  shall  be  understood  and  agreed  that 
the  company  decline  the  risk,  whereupon  all  moneys  paid  hereunder 
shall  be  returned  upon  the  delivery  of  this  receipt.  No  person  other 
than  the  president  or  secretary  can  make,  alter,  or  discharge  con- 
tracts or  waive  forfeitures.  This  receipt  is  of  no  force  and  effect 
unless  it  is  for  the  whole  amount  of  the  first  premium  called  for  in 
the  proposed  policy,  and  not  for  any  part  thereof,  and  until  counter- 
signed by ,  and  not  changed  or  altered  without  the  consent 

of  the  president  or  secretary.     I  accept  the  provisions  of  the  above 

receipt.  .     W.  J.  Easton,  Secretary."     Printed  across  the 

face  of  the  above  receipt  is :    "Countersigned : ,  Collecting 

Agent." 

The  appellant  objected  to  the  admission  in  evidence  of  this  ex- 
hibit, as  irrelevant  to  any  of  the  issues  in  the  case  and  incompetent, 
and  cannot  be  received  to  vary  or  change  any  of  the  terms  of  the 
contract.  The  appellant  insists  that  the  application  of  Boweti,  with 
the  statement  added  thereto,  made  by  Fuller,  that  he  had  issued  a 
binding  receipt  on  account  of  the  policy,  could  not  be  varied  or  con- 
tradicted by  oral  evidence,  and  that  the  fact  that  the  company  had 
another  form  of  receipt  which  they  might  have  issued,  but  which 
it  seems  was  not  used  in  this  case,  was  not  material,  and  that  it  was 
not  competent  for  the  witness  to  contradict  his  own  written  state- 
ment that  he  had  issued  a  binding  receipt  on  account  of  the  com- 
pany. It  is  a  well-settled  rule  that  parol  contemporaneous  evidence 
is  inadmissiblfe  to  contradict  or  vary  the  terms  of  a  valid  written  in- 
strument. This  rule  is  embodied  in  our  Code  in  the  following  terms  : 
"The  execution  of  a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  oral  negotiations  or  stip- 


Digitized  by 


Google 


1905.]  BOWEX  V.  INSURANCE  COMPANY.  Ill 

ulations  concerning  its  matter,  which  preceded  or  accompanied  the 
execution  of  the  instrument."  Section  1239,  Rev.  Civ.  Code;  Green- 
leaf  on  Evidence,  §  275 ;  Underhill  on  Evidence,  §  206.  Notwith- 
standing this  well  settled  rule,  the  soliciting  agent,  Fuller,  was  per- 
mitted on  cross-examination,  over  the  objection  of  the  appellant  to 
testify  that  the  receipt  which  he  had  issued,  and  which  he  declared 
in  writing  to  be  a  binding  receipt,  was  not,  in  fact,  a  binding  re- 
ceipt, and  in  effect  that  his  statement  therein  made  was  not  true. 
This  was  clearly  permitting  the  witness  to  contradict  a  written  in- 
strument signed  by  himself,  in  violation  of  the  rule  above  stated,  and 
the  admission  of  this  evidence  was  also  in  violation  of  a  well-known 
rule  that  the  construction  of  the  terms  of  a  contract  is  for  the  court, 
and  that  a  witness  cannot  be  permitted  to  testify  or  give  his  opinion 
as  to  the  construction  of  the  terms  of  an  instrument  in  writing.  The 
entire  contract  between  the  defendant  and  the  deceased,  Frank 
Bowen,  was  contained  in  the  written  instruments  offered  in  evidence 
by  the  plaintiff,  and  it  was  for  the  court  to  construe  these  istru- 
ments  and  determine  from  them  the  nature  of  the  contract.  It  is 
quite  clear,  therefore,  that  the  court  committed  error  in  permitting 
the  witness  to  answer  the  question  on  cross-examination :  "Is  this 
[referring  to  the  receipt  mentioned  in  the  application]  what  is  known 
as  a  binding  receipt  ?"  We  think  the  court  was  also  in  error  in  per- 
mitting the  introduction  in  evidence  of  Exhibit  i,  and  permitting 
the  witness  to  explain  that  instrument.  As  that  blank  receipt  had 
not  been  used  in  the  transaction,  and  it  was  not  shown  that  the  as- 
sured or  the  plaintiff  in  the  action  had  any  knowledge  of  the  exist- 
ence of  such  a  receipt,  it  was  clearly  incompetent,  irrelevant  and  im- 
material as  evidence  in  this  action. 

But,  assuming  that  the  court  erred  in  the  admission  of  the  evi- 
dence above  referred  to,  a  further  question  is  presented,  and  that  is, 
did  the  rulings  of  the  court  in  the  admission  of  this  evidence  con- 
stitute reversible  error?  We  are  inclined  to  take  the  view  that  it 
did  not,  for  the  reason  that,  disregarding  the  objectionable  evidence, 
a  proper  construction  of  the  contract  entered  into  between  the  par- 
ties shows  that  the  court  was  clearly  right  in  directing  a  verdict  in 
favor  of  the  defendant.     The  application  and  statement  of  the  as- 
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surcd  and  the  receipt  executed  by  Fuller  were  all  offered  in  evi- 
dence by  the  plaintiff,  and  constituted  the  basis  of  this  action,  upon 
which  the  appellant  sought  to  recover  the  insurance  money  claimed 
by  her.  It  will  be  observed  in  the  application  the  assurred  make^. 
the  follow'ing  specific  agreement :  "And  are  oft'ered  to  the  company 
as  a  consideration  of  the  contract  which  I  hereby  agree  to  accept, 
and  which  shall  not  take  effect,  until  the  first  premium  shall  have 
been  paid,  during  my  continuance  in  gogd  health,  and  the  policy 
shall  have  been  signed  by  the  secretary  of  the  company  and  issued." 
It  will  be  further  observed  that  in  the  receipt  issued  by  Fuller  it  is 
provided :  "If  a  policy  be  issued  by  said  company  on  said  application 
and  delivered,  then  this  receipt  will  be  accepted  as  $5.00  in  payment 
of  the  first  premium  due  on  such  policy,  provided  that  the  balance 
of  the  said  premium  is  paid  at  the  time  of  such  delivery.  If  said 
application  be  accepted,  and  policy  be  issued  and  tendered,  but  not 
accepted,  then  said  sum  of  $5.00  shall  be  retained  by  said  company 
in  reimbursement  for  expenses  incurred."  It  will  be  further  noticed 
that  in. the  same  receipt  it  is  provided  that:  ''In  case  said  application 
be  declined  by  said  company,  said  $5.00  shall  be  returned  to  the 
holder  of  the  receipt  on  its  surrender."  It  is  further  provided  there- 
in :  **Xo  other  person  than  the  president  or  secretary  can  make,  alter, 
or  discharge  contracts  or  waive  forfeitures."  The  policy  also  itself 
provides:  "The  annual  premium  of  forty-^ne  dollars  and  forty-six 
cents  shall  be  paid  in  advance  on  the  delivery  of  the  policy."  Constru- 
ing these  three  instruments  together,  it  is  clear  that  the  company  did 
not  intend  to  bind  itself  to  the  payment  of  any  policy  unless  the  pre- 
mium therefore  was  paid  in  full  in  advance  or  at  the  time  of  the  de- 
livery of  the  policy,  and  that  the  same  was  not  intended  nor  under- 
stood by  the  company  or  the  assured  that  the  policy  was  to  be  in 
force  until  the  full  amount  of  the  first  premium  of  $41.46  should  be 
paid.  The  statement,  therefore,  of  Fuller  that  he  had  issued  a  bind- 
ing receipt  was  strictly  correct,  and  the  receipt  that  he  had  issued, 
being  introduced  by  the  plaintiff,  shows  clearly  what  the  receipt  was. 
Assuming  that  he  intended  to  convey,  by  his  statehient  added  to  the 
end  of  the  application,  the  idea  that  he  had  issued  a  receipt  binding 
upon  the  company  for  the  amount  of  the  policy  from  the  date  of  its" 
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issuance,  on  February  2cl,  the  receipt  actually  issued  by  him  shows 
that  such  a  statement  on  his  part  was  not  correct  and  that  he  had 
issued  no  such  receipt ;  for,  as  before  stated,  the  receipt  itself  shows 
that  it  was  to  be  received  in  payment  of  the  first  premium  due  on 
said  policy,  provided  that  the  balance  of  said  premium  is  paid  at  the 
time  of  the  delivery.  The  assured,  therefore,  could  not  have  been 
misled  by  the  unauthorized  statement  by  Fuller  in  the  memoranda 
added  to  the  application. 

The  contention  of  the  appellant  that  the  soliciting  agent,  Fuller, 
held  the  policy  as  the  agent  of  l>ovven  is  clearly  untenable,  as  is  also 
the  contention  that  the  receipt  of  the  first  payment  of  premium  con- 
tained in  the  policy  is  acknowledged,  and  therefore  conclusive  upon 
the  company.  Xo  such  construction  can  reasonably  be  given  to  the 
application,  receipt,  or  policy.  Of  course,  a  life  insurance  company, 
in  making  out  its  policies,  fills  up  all  blanks,  and,  if  the  premium  has 
not  been  actually  paid  in  advance  forwards  the  policy  to  its  agent, 
to  be  delivered  by  him  to  the  insured  upon  the  payment  of  the  pre- 
mium, and  until  the  premium  is  paid  the  policy  is  held  by  the  agent 
as  the  agent  of  the  company  and  not  the  agent  of  the  insured.  Hei- 
man  v.  Phanix  Mut.  Life  Ins.  Co.,  17  Minn.  153;  Marland  v.  In- 
surance Co.,  71  Pa.  393:  Union  Cent.  Life  Ins.  Co.  v.  Pauly,  8  ind. 
App.  85,  35  X.  E.  190;  Markey  v.  Mut.  Ben.  Life  Ins.  Co.,  118 
]\Iass.  178;  Lee  v.  Guardian  Life  Ins.  Co.,  15  Fed.  Cas.  158;  Hoyt 
V.  Mutual  Benefit  Life  Ins.  Co.,  98  Mass.  539;  Myers  v.  Liverpool 
&  London  &  Globe  Ins.  Co.,  121  Mass.  338;  Dinning  v.  PhcTe^iix  Ins. 
Co.,  68  111,  414;  Mut.  Life  Ins.  Co.  of  Xew  York  v.  Sincla.r,  71  S. 
\V.  853 ;  Mutual  Life  Ins.  Co.  of  Xew  York  v.  Lucas,  79  S.  W.  279. 

The  instruments  will  not  bear  the  construction  contended  for 
M  by  the  appellant  that  it  was  the  intention  or  the  understanding  of  the 
parties  that  a  policy  of  insurance  should  be  issued  binding  upon  the 
company  upon  the  payment  of  the  deposit  of  $5.  As  show^n  by  the 
receipt  signed  by  Fuller,  it  was  simply  intended  to  secure  the  com- 
pany against  the  expenses  of  a. medical  examiner,  in  case  the  as- 
sured neglected  or  failed  to  make  the  policy  and  pay  the  balance  of 
the  premium  stipulated  therein.  It  is  clearly  apparent  from  the 
Vol.  ao.  s.  D.  8. 
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terms  of  the  contract  that  the  company  never  intended  that  the  pol- 
icy should  be  a  policy  binding  them  to  pay  the  amount  specified 
therein  until  the  first  premium  should  be  fully  paid ;  and  it  is  equally 
clear  that  the  assured  could  never  have  understood  that  he  was  to 
receive  such  a  policy,  except  upon  the  payment  of  the  full  amount 
of  the  premium.  If  the  receipt  actually  issued  by  Fuller  had  not 
been  introduced  in  evidence,  there  might  be  some  plausibility  in  the 
contention  that  the  assured  was  misled  and  supposed  he  was  ob- 
taining a  policy  of  insurance  binding  upon  the  company  for  the 
paltry  sum  of  $5 ;  but,  when  the  receipt  itself  is  read  in  connection 
with  the  application  and  statement  therein,  the  meaning  of  Fuller 
in  the  statement  added  to  the  application  becomes  clear. 

It  seems  to  be  the  general  rule  that  where  a  written  application 
for  a  policy  of  life  insurance,  duly  signed  by  the  applicant,  provides 
that  the  application  is  to  become  a  part  of  the  contract  of  insurance 
applied  for,  and  that  the  contract  is  not  to  take  effect  until  the  first 
premium  is  paid,  and  that  the  policy  issued  thereunder  should  be  ac- 
cepted subject  to  the  conditions  and  agreements  therein  contained, 
a  policy  will  not  take  effect  until  the  premium  is  paid  and  the  policy 
issued.  The  applicant  must  be  presumed,  in  the  absence  of  fraud, 
to  have  read  the  application  and  the  receipt  issued  by  the  agent,  and 
have  been  thereby  advised  that  the  policy  could  not  issue  or  take 
effect  until  the  first  premium  is  paid  thereon  in  full.  He  in  effect 
covenants  directly  with  the  company  that  the  policy  is  not  binding 
until  the  first  premium  is  paid  in  full,  and  he  is  chargeable  with  the 
notice,  contained  in  the  receipt  given  him,  that  the  agent,  whether 
general  or  local,  could  not  without  express  authority  waive  such 
payment  and  deliver  a  valid  policy.  Russel  v.  Prudential  Ins.  Co. 
of  America,  176  N.  Y.  178,  68  X.  E.  252;  McClave  v.  Mut.  Reserve  % 
Fund  Life  Ass'n,  55  N.  J.  Law,  187,  26  Atl.  78;  Equitable  Life  As- 
surance Society  of  U.  S.  V.  McElroy,  49  IJ.  S.  App.  548,  83  Fed. 
631,  28  C.  C.  A.  365;  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335; 
Mutual  Reserve  Fund  Life  Ass'n  v.  Simmons>  107  Fed.  418,  46  C. 
C.  A.  393 ;  Ray  v.  Security  Trust  &  Life  Ins.  Co.  35  S.  E.  246 ;  An- 
ders V.  Life  Insurance  Clearing  Co.,  62  Neb.  585,  87  X.  W.  331 ; 
P)lucgrass  Ins.  Co.  v.  Cobb,  109  Ky.  339,  58  S.  W.  981 ;   Manhattan 
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Life  Ins.  Co.  v.  Myers,  109  Ky.  372,  59  S.  W.  30 ;  i  May  on  Insur- 
ance, §§  56,  61 ;  16  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  857. 
The  assured,  therefore,  must  be  presumed  to  have  known  that  the 

statement  made  in  the  application  that  he  had  paid  $ to  the 

subscribing  soliciting  agent,  who  had  furnished  him  with  a  binding 
receipt  therefor,  making  the  insurance  in  force  from  the  date  of  the 
application,  was  not  binding  upon  the  company,  as  he  was  notified 
by  the  agent  in  the  receipt  issued  the  same  day  that  no  other  person 
than  the  president  or  secretary  can  make,  alter,  or  discharge  con- 
tracts, and  he  had  declared  in  the  same  application  that  the  policy 
should  not  take  effect  until  the  first  premium  should  have  been  paid. 
The  case  of  Russel  v.  Prudential  Ins.  Co.  of  America,  supra, 
decided  by  the  Court  of  Appeals  of  New  York  in  1903,  was  very 
analogous  to  the  case  at  bar.  In  the  statement  of  facts  in  that  case 
it  appears  that  in  December,  1899,  the  plaintiflF  made  a  written  ap- 
plication for  the  policy  in  suit,  the  material  portions  of  which  are 
quite  similar  to  the  application  made  by  the  assured  in  the  case  at 
bar,  and  in  4ht  application  it  is  provided  and  agreed  that  the  policy 
therein  applied  for  shall  be  accepted  subject  to  the  conditions  and 
agreements  therein  contained,  and  such  policy  shall  not  take  effect 
until  the  same  shall  be  issued  and  delivered  by  the  company  and 
the  first  premium  paid  thereon  in  full.  The  assured  in  that  case  had 
died  before  the  first  premium  was  paid,  although  the  policy  was  de- 
livered. The  receipt  for  the  first  premium  was  signed  by  the  gen- 
eral agent  and  delivered  to  the  insured,  and  by  him  handed  to  the 
subagent,  who  was  to  hold  it  until  ihe  payment  was  actually  made. 
At  the  close  of  the  evidence  the  defendant  moved  the  trial  court  to 
instruct  a  verdict  in  favor  of  the  defendant.  This  was  denied  by 
the  trial  court,  who  said,  in  denying  the  motion:  *'The  one  ques- 
tion I  am  going  to  submit  to  the  jury  is  this :  Whether  on  January 
6,  1900,  Mr.  Tennant,  at  the  time  he  delivered  the  policy  to  Mr. 
Russel,  agreed  that  the  time  for  payment  of  the  premium  should  be 
extended,  as  is  claimed  by  plaintiff,  and  that  the  policy  could  in  the 
meantime  remain  in  force.  That  is  the  only  question  I  am  going  to 
submit  to  the  jury.  If  they  find  in  favor  of  the  plaintiff  upon  that 
state  of  facts,  the  verdict  will  be  for  plaintiff.    If  they  find  for  de- 
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feiiflant  upon  that  propositicn,  the  verdict  will  be  for  the  defendant/* 
The  court  further  said :  "I  hold  as  a  matter  of  law  that,  if  Mr.  Ten- 
nan  t  did  what  plaintiff  claims  he  did  on  the  6th  day  of  January, 
then  there  can  be  a  recovery  in  this  case."  That  learned  court  in  an 
exhaustive  opinion  uses  the  following  language :  **We  thus  come  to 
the  important  and  controlling  question  in  this  case,  whether  the  in- 
sured is  to  be  charged  with  notice  of  the  contents  of  the  written  ap- 
plication, which  he  executed,  making  the  same  a  part  of  the  contract 
of  insurance.  The  legal  presumption  is,  in  the  absence  of  fraud, 
thaf  the  insured  read,  or  had  read  to  him,  the  application  before 
signing  it.  This  being  so,  he  was  advised  that  the  policy  could  not 
issue  or  take  eflfect  until  the  first  premium  was  paid  thereon  in  full. 
The  legal  effect  is  that  the  insured  covenanted  with  the  company  di- 
rectly, and  not  through  its  agent,  that  the  policy  was  not  to  be  bind- 
ing upon  the  company  until  the  first  premium  was  paid  in  full.  Is 
this  contract  to  be  enforced  as  clearly  written,  or  is  it  to  be  ignored, 
for  the  reason  that  men  enter  into  contracts  without  reading  them, 
and  assume  that  a  vague  and  unproven  custom  exists  permitting  a 
local  agent  to  give  hfe  and  validity  to  the  policy  without  reference 
to  the  terms  of  the  contract  of  insurance  ?  The  question  may  be  put 
in  another  form :  Can  an  insurance  company  enter  into  a  contract 
with  a  person-  applying  for  insurance,  which  can  so  fix  the  precise 
conrliticns  under  which  the  policy  shall  issue  that  the  agent,  in  the 
absence  of  express  authority,  cannot  abrogate  it?  It  would  seem 
that  the  mere  statement  of  the  foregoing  questions  would  compel  an 
answer  in  favor  of  the  company  without  argument.  An  insurance 
company  is  entitled  to  have  its  contracts  enforced  by  the  courts  as 
written,  unless,  as  has  been  stated  in  many  cases,  to  strictly  con- 
strue it  as  against  the  insured  w'ould  work  a  fraud  upon  him.  As 
already  pointed  out,  this  might  be  the  case  in  reference  to  the  pay- 
ment of  the  initial  premium,  where  the  only  provisions  in  regard  to 
the  same  are  contained  in  the  policy.  It  cannot  be  said  in  this  case, 
in  the  teeth  of  the  express  covenant  of  the  insured  ,contained  in  his 
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application  and  carried  into  the  policy  with  due  reference  to  the 
same,  that  he  would  be  subjected  to  a  fraud,  if  the  waiver  of  the 
agent,  made  without  authority,  is  held  not  to  abrogate  the  contract 
between  him  and  the  company,  of  which  he  is  chargeable  with  full 
notice.  We  are  of  the  opinion  that  it  was  error  for  the  learned  trial 
judge  to  instruct  the  jury  that,  if  they  found  that  at  the  interview 
beween  the  agents  and  the  isured  the  general  agent  delivered  the 
policy  to  the  insured  and  agreed  w^ith  him  that  the  time  of  the  pay- 
ment of  the  first  premium  should  be  extended,  and  that  in  the  mean- 
time the  policy  should  be  in  force,  their  verdict  should  be  for  the 
plaintiff.  The  order  and  judgment  appealed  from  should  be  revers- 
ed, and  a  new  trial  ordered,  with  costs  to  abide  the  event." 

It  will  be  noticed  that  by  the  statement  of  facts  and  by  the 
rulings  of  the  trial  court  and  by  the  decision  of  the  Court  of  Ap- 
peals that  that  case  was  much  stronger  in  favor  of  the  plaintiff  than 
the  case  at  bar,  as  the  policy  in  that  case  had  been  actually  delivered 
and  a  receipt  for  the  premium  actually  executed  by  the  general  agent 
of  tlie  company ;  and  it  is  not  affirmatively  shown  that  the  assured 
was  notified,  otherw^ise  than  by  the  stipulations  in  the  policy,  that  no 
agent  of  the  company,  other  than  the  president  or  secretary,  was 
authorized  to  change  or  alter  any  of  the  terms  of  the  application  or 
policy,  as  was  done  in  the  case  at  bar,  by  the  receipt  issued  by  Ful- 
ler to  the  assured.  We  are  of  the  opinion,  therefore,  that  the  court 
was  clearly  right  in  directing  a  verdict  in  favor  of  the  defendant, 
upon  the  evidence  as  introduced  by  the  plaintiff,  without  regard  to 
the  erroneous  rulings  of  the  court  in  the  admission  of  evidence  on 
cross-examination  and  the  admission  of  the  so-called  blank  binding 
receipt.  Under  this  view  of  the  case  the  errors  committed  by  the* 
court  were  immaterial,  and  did  not  constitute  reversible  error. 

The  judgment  of  the  circuit  court,  and  order  denying  a  new 
trial,  are  affirmed. 

HANEY,  J.,  dissenting. 
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ATLAS  LUMBER  &  COAL  CO.  v.  FLINT. 

Where  a  father  contracted  for  the  purchase  of  lumber  for  the  erection 
of  a  dwelling  for  his  daughter  and  son-in-law,  and  credit  was  given  to  the 
father,  he  was  primarily  liable,  and  his  promise  to  pay  was  an  original 
and  not  a  collateral  one,  and  need  not  be  in  writing,  within  the  statute  of 
frauds. 

Where  plaintiff,  suing  for  lumber  used  in  the  erection  of  a  dwelling 
for  defendant's  daughter  and  Eon-in-law,  knew  from  the  pleadings  that  de- 
fendant would  attempt  to  avoid  payment  by  claiming  that  his  promise 
was  an  oral  collateral  promise  and  void  under  the  statute  of  frauds,  it 
was  competent  for  plaintiff,  before  examining  defendant  in  reference 
thereto,  to  prove  by  a  third  person  that  defendant  had  stated  that  he  fur- 
nished the  money  for  the  dwelling. 

(Opinion  filed,  Oct.  3,  1905.) 

Appeal  from  Circuit  Court,  Codington  County.  Hon.  Julian 
Bennett,  Judge. 

Action  by  the  Atlas  Lumber  &  Coal  Company  against  M.  D. 
Flint  and  another.  From  a  judgment  for  plaintiff,  defendant  M. 
D.  Flint,  appeals.    Affirmed. 

Sezcard  &  McFarland,  for  appellant.  George  IV.  Case  and  John 
B.  Hanten,  for  respondent. 

Fuller,  P.  J.  This  action  was  to  recover  from  the  appellant, 
M.  D.  Flint,  as  an  original  debtor,  about  $2,100  for  lumber  and 
other  building  material  used  in  the  construction  of  a  residence  for 
his  daughter  and  codefendant  upon  a  certain  lot  in  the  city  of  Wa- 
tertown  of  which  she  was  the  owner.  That  a  bill  of  lumber  aggre- 
gating the  amount  recovered  was  furinshed  by  respondent  and  used 
by  Mrs.  Adams  and  her  husband  for  the  purpose  of  building  the 
house  is  not  disputed ;  but  on  behalf  of  M.  D.  Flint,  who  alone  ap- 
pealed, it  is  contended  that  the  evidence  is  insufficient  to  sustain  the 
verdict,  that  incompetent  testimony  was  admitted  at  the  trial,  that 
the  credit  was  extended  to  Adams,  and  that  appellant's  promise  to 
pay  was  an  oral  collateral  undertaking,  void  under  the  statute  of 
frauds. 

Though  controverted  in  practically  every  material  respect,  the 
corroborative  facts  and  circumstances  are  sufficient  to  justify  the 
jury  in  believing  the  testimon}^  of  H.  L.  Harris,  respondent's  man- 
aging agent,  which   was  properly  admitted  over  the  objection   of 
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counsel  for  appellant,  as  follows :  "Along  in  January  14,  1902,  ac- 
cording to  our  books,  Mr.  Flint  paid  an  account  which  he  had  with 
us.  He  then  spoke  about  Dr.  Adams  being  about  to  build  a  house, 
and  he  said  to  me,  'When  the  doctor  gets  ready,  let  him  have  such 
lumber  as  he  wants,  and  I  will  pay  for  it.'  He  also  reiterated  that 
statement  March  31st,  when  he  paid  the  balance  of  his  account.  Mr. 
Flint  said,  'Go  ahead,  and  let  the  doctor  have  what  material  he 
wants,'  and,  he  said,  'I  will  pay  for  it — not  just  at  present,  but  in 
60  or  90  days.'  Soon  after  this,  this  bill  for  the  building  material 
for  Dr.  Adams'  house  was  brought  to  us  for  an  estimate.  I  cannot 
just  remember  who  is  was  that  handed  me  the  bill.  I  made  out  an 
estimate  of  the  lumber  bill.  It  was  made  out  to  M.  D.  Flint,  for 
Dr.  Adams.  We  have  the  original  estimate  that  was  made.  There 
were  several  items  before  the  bill  was  estimated.  This  is  our  regu- 
lar estimate  book,  in  which  we  enter  such  bills.  This  book  purports 
to  show  the  goods  that  we  proposed  to  furnish  for  the  money.  The 
estimate  contained  on  pages  65,  66  and  67  is  the  estimate  of  the 
entire  bill  as  delivered  by  me  at  a  later  date,  with  a  few  changes 
and  extras.  I  delivered  lumber  under  this  estimate  according  to 
the  conversation  that  I  have  detailed  that  I  had  with  Mr.  Flint.  The 
first  delivery  was  made  June  23d.  These  were  extras.  They  were 
used  in  the  foundation  walls.  The  delivery  of  the  real  bill  bgan  on 
August  15,  1902.  The  last  item  delivered  on  the  bill  was  on  De- 
cember 29,  1902.  *  *  *  Not  any  of  this  account  has  been  paid.  I 
had  some  talk  with  Mr.  Flint  before  the  delivery  of  the  material 
relative  to  its  being  for  use  in  the  construction  of  Dr.  Adams'  house 
— the  house  that  he  intended  to  build.  I  do  not  recall  anything 
being  said  as  to  credit  being  extended  to  Dr.  Adams  or  Mrs.  Adams, 
either  before  or  after  the  delivery  of  the  goods.  I  think  not.  I 
think  it  was  talked  about  at  the  close  of  the  year  after  that.  I  think 
that  I  have  stated  all  the  conversation  that  I  and  Mr.  Flint  had  rel- 
ative to  this  bill  before  it  was  delivered.  I  did  not  have  any  talk 
with  Dr.  Adams  relative  to  the  delivery  of  this  bill  before  it  was  de- 
livered. All  of  the  talk  I  had  was  with  this  defendant,  Mr.  Flint." 
Although  the  books  of  respondent  corporation  show  that  every  item 
m  the  bill  was  charged  to  the  account  of  appellant,  Flint,  at  the  time 
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of  its  delivery,  Dr.  Adams  testified  that  he  contracted  with  Mr.  Har- 
ris for  the  lumber  on  his  own  account  without  mentioning  the  name 
of  Mr.  Flint,  and  concerning  their  negotiations  says:  "There  was 
nothing  said  at  all  about  the  manner  in  which  the  bill  should  be  paid. 
I  did  not  have  any  talk  with  him  about  who  should  pay  the  lumber 
bill.  That  is  what  seemed  to  me  so  funny  all  the  way  through. 
There  was  nothing  said  about  recompense.  There  was  nothing  said 
about  Mr.  Flint's  putting  in  his  money  to  pay  for  it.  Money  was 
never  brought  in  when  we  had  any  talk."  The  foregoing,  testimony, 
when  considered  with  the  other  evidence,  including  the  fact  that  the 
record  discloses  a  lack  of  promptness  on  the  part  of  the  witness  in 
the  payment  of  his  debts,  is  sufficient  to  justify  the  inference  that 
the  financial  feature  of  the  transaction  had  been  previously  arranged, 
and  that  respondent  was  relying  exclusively  upon  appellant  to  pay 
the  money. 

When  appellant  first  told  respondent  to  furnish  the  building 
material  for  the  house,  and  he  would  pay  for  it,  no  liability  of  any 
kind  had  arisen  against  either  Dr.  Adams  or  his  wife,  and  conse- 
quently there  was  no  obligation  at  that  time  to  which  appellant's 
promise  could  be  collateral.  The  controlling  question  here  presented 
and  under  consideration  is  elucidated  as  follows  by  the  author  of  a 
standard  authority :  **It  is  apparent  that  the  question,  *To  whom  was 
the  credit  given?'  often  becomes  highly  important.  If  the  credit  is 
given  to  the  promisor  alone,  his  promise  need  not  be  in  writing. 
But  if  credit  is  given  to  a  third  person  to  any  extent,  and  the  prom- 
ise is  collateral  to  the  liability  of  such  third  person,  it  must  be  in 
writing.  The  solution  of  this  question  is  frequently  a  matter  of 
great  difficulty,  and  no  general  rule  which  will  serve  as  a  test  can 
be  given.  In  each  case  the  ^expressions  used,  the  situation  of  the 
parties,  and  all  the  circumstances  of  the  case  should  be  taken  into 
consideration.*  It  has  been  held  that  a  promise  *to  be  the  paymas- 
ter' of  one  who  should  render  services  to  another  was  an  original 
promise  and  not  within  the  statute,  but  that,  if  the  words  were  *to 
see  him  paid'  it  was  collateral  and  within  the  statute.  Where  the 
defendant  inquired  of  the  plaintiff  the  terms  on  which  he  would  let 
C,  his  nephew,  have  newspapers  to  sell,  and  on  being  told  the  terms 
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said,  *If  my  nephew  calls  for  the  papers,  I  will  be  responsible  for 
the  papers  he  shall  take/  it  was  held  that  this  was  an  original  and 
absolute  contract  on  the  part  of  the  defendant  and  not  within  the 
statute.  An  order  was:  Tlease  give  the  bearer,  Henry  Fink,  the 
goods  which  he  will  select,  not  exceeding  over  $550,  on  my  ac- 
count/ Goods  having  been  delivered  to  Fink  on  the  order,  it  was 
held  that  the  writer  of  the  order  was  liable  as  principle,  and  not  as 
guarantor.  If  goods  are  sold  on  the  credit  of  the  promisor  alone, 
his  promise  to  pay  for  them  need  not  be  in  writing,  even  though 
li:ey  are  delivered  to  a  third  person."  Brandt,  Sur.  §  63.  From  suf- 
ficient evidence,  viewed  in  the  light  of  the  court's  instructions,  con- 
cerning which  no  complaint  is  made,  the  jury  must  have  found  that 
the  credit  was  given  neither  to  Dr.  Adams  nor  his  wife,  but  to  ap- 
pellant, who  primarily  obtained  such  credit  and  contracted  the  in- 
<lebtedness  for  the  benefit  of  his  daughter  and  son-in-law,  and  the 
following  authorities  hold  that  such  a  transaction  amounts  to  an 
original  indebtedness,  which  need  not  be  evidenced  by  writing,  and 
involves  no  provision  of  the  statute  of  frauds.  Meldrum  v.  Kene- 
fick,  15  S.  D.  370,  89  N.  W.  863;  Dean  v.  Tallman,  105  Mass.  443; 
Arbuckle  v.  Hawks,  20  Vt.  535 ;  Glenn  v.  Lehnen,  54  Mo.  45 ;  Cow- 
din  et  al.  V.  Gottgetreu,  55  N.  Y.  650;  Ueberroth  v.  Riegel,  71  Pa. 
St.  280;  Hetfield  v.  Dow,  27  X.  J.  Law,  440;  Turton  &  Sercomb  v. 
Burke,  4  Wis.  119;  Briggs  v.  Evans,  i  E.  D.  Smith,  192;  Barker 
v.  Bucklin,  43  Am.  Dec.  726. 

Before  the  defense  had  introduced  any  evidence,  the  witness 
Kreger,  called  on  behalf  of  respondent,  after  specifying  the  time, 
place  and  circumstances  of  the  conversation,  was  allowed  to  testify, 
over  the  objection  of  counsel  for  appellant,  in  part  as  follow^s:  "]\Ir. 
Flint  and  I  were  walking  by  the  house.  We  walked  back  and  forth 
seveial  times,  and  he  was  rather  finding  fault  because  the  house  did 
not  go  up  faster.  He  said  that  he  had  told  Dr.  Adams  to  get  more 
men  to  work  on  it,  or  in  a  common  phrase,  to  get  a  move  on  the 
building,  and  to  get  it  inclosed  before  the  winter.  One  word  brought 
on  another,  and  he  told  me  that  he  was  furnishing  the  money  for 
the  house,  and  he  said  that  he  would  like  to  see  it  go  up  faster,  so 
that  they  would  have  a  nice  home."    It  seems  to  be  well  established 


Digitized  by 


Google 


122  SOUTH  DAKOTA  REPORTS  [October^ 

that,  when  a  litigant  knows,  from  the  pleadings  and  otherwise,  that 
his  adversary  will  attempt  to  defeat  his  claim  by  denying  its  exist- 
ence, he  may  offer  evidence  of  admissions  or  corroborative  declara- 
tions, made  by  sucn  adversary  against  his  own  interest,  without 
previosuly  examining  him  relative  thereto,  and  before  he  has  testi- 
fied at  the  trial.  Brown  v.  Calumet  River  Ry.  Co.,  125  111.  600,  18. 
N.  E.  283;  Wisconsin  Planing  Mill  Co.  v.  Schuda  et  al.,  72  Wis. 
'^n^  39  ^^-  W.  558;  Southern  Ins.  Co.  v.  White,  58  Ark.  2^T,  24 
S.  W.  425;  German  Nat.  Bank  of  Hastings  v.  Leonard,  40  Neb. 
676,  59  N.  W.  107;  volume  i  Jones  on  Evidence,  §  237. 

Appellant's  primary  liability  as  the  real  debtor  being  shown  ta 
the  satisfaction  of  the  jury  by  competent  evidence,  the  remaining 
assignments  of  error,  which  pertain  to  the  rejection  or  admission  of 
immaterial  and  unprejudicial  testimony,  need  not  be  discussed,  al- 
though the  same  have  received  careful  consideration. 

The  judgment  appealed  from  is  affirmed. 


STATE  ex  rel.  NULL,  State's  Attorney,  v.  CIRCUIT  COURT 
IN  AND  FOR  BEADLE  COUNTY  et  al. 

Since  indictments,  on  being  filed  with  the  clerk,  become  public  rec- 
ords, as  provided  by  Rev.  Code  Cr.  Proc.  §  217,  it  is  the  dujy  of  the  court 
in  which  they  are  filed,  on  a  suggestion  that  they  have  been  lost  or  stolen, 
to  cause  their  return  to  their  proper  custodian,  or,  failing  this,  to  au- 
thenticate and  substitute  copies  prepared  from  the  best  proof  of  the  con- 
tents of  the  originals  obtainable. 

.  Where  on  an  application  for  an  order  supplying  lost  or  stolen  in- 
dictments, carbon  copies  were  obtained  from  the  state's  attorney  and  from 
defendant's  attorney,  from  which  copies  submitted  for  authentication 
were  made,  and  both  the  state's  attorney  and  the  clerk,  who  read  the 
originals  on  the  arraignment  and  who  made  the  certified  copies  for  the 
defendant,  testified  that  they  believed  the  copies  produced  to  be  true  and 
correct,  which  was  not  denied,  the  proof  of  such  copies  was  sufficient  ta 
require  their  certification. 

Where  the  circuit  court  refused  to  certify  certain  copies  of  lost  or 
stolen  indictments  on  sufficient  proof  of  their  authenticity,  such  duty 
might  be  properly  compelled  by  the  Supreme  Court  by  mandamus. 

Fuller,  P.  J.,  dissenting  in  part. 

(Opinion  filed,  Oct.  24,  1905.) 
Original  application  for  mandamus  by  the  state,  on  relation  of 
T.  H.  Null,  acting  state's  attorney  of  Beadle  county,  to  compel  the 
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circuit  court  of  such  county,  presided  over  by  Hon.  Loring  E.  Gaify, 
judge,  to  establish  and  authenticate  two  copies  of  certain  lost  or 
stolen  indictments.    Writ  allowed. 

Philo  Hall,  Atty.  Gen,,  and  T.  H:  Null,  Acting  State's  Attorney, 
for  plaintiff.*  A.  W.  Wilmarth,  Henry  C.  Hinckley,  and  H.  5*. 
Mouscr,  for  defendant. 

HANEY,  J.  This  is  an  original  application  upon  notice  for  a 
writ  of  mandamus  commanding  the  cicruit  court  within  and  for 
Beadle  county  and  Hon.  Loring  E.  Gaffy,  the  presiding  judge  there- 
of, to  establish  and  authenticate,  by  such  evidence  as  the  case  may 
afford,  true  copies  of  certain  lost  or  stolen  indictments,  to  order 
such  copies  filed  in  lieu  of  the  originals,  and  to  proceed  upon  such 
copies  as  if  they  were  originals.  From  an  agreed  statement  of  facts 
it  appears  "that  on  the  14th  day  of  September,  1905,  the  state  of 
South  Dakota  ,by  Thomas  H.  Null,  acting  state's  attorney  for  Beadle 
couniy,  suggested  the  loss  of  purported  indictments  Nos.  15,  16,  17, 
18,  and  19,  alleged  to  have  been  returned  by  the  grand  jury  of 
Beadle  county  against  the  defendant  Charles  A.  Kelley  at  the  March, 
1905,  term  of  said  court,  and  moved  upon  the  affidavits  of  Asher  F. 
Pay  and  Thomas  H.  Null  to  substitute  for  said  lost  indictments 
copies  attached  to  the  affidavits  of  said  Asher  P.  Pay,  being  Ex- 
hibits D,  E,  F,  G,  and  H,  which  are  set  out  in  the  application  for  the 
writ  of  mandamus  in  this  case,  *  *  *  in  lieu  of  said  original  indict- 
ments. To  which  motion  the  defendant  entered  the  following  ob- 
jection :  *At  this  time  the  defendant  objects  to  the  motion  made  by 
the  state's  attorney  to  substitute  the  copies  of  indictments  Exhibits 
D,  E,  F,  G,  and  H,  for  the  reason  that  there  is  no  authority  under 
our  Constitution  or  statutory  laws  for  the  substitution  of  any  copy 
of  an  original  indictment,  and  that  there  is  no  authority  under  the 
conlmon  law  for  such  a  proceeding;  and  we  object  on  the  further 
ground,  for  the  reason  that  the  exhibits  offered  as  copies  are  not 
certified  or  proved  to  be  copies  of  the  original  indictments  returned 
by  the  grand  jury  against  the  defendant,  and  are  only  shown  to  be 
papers  delivered  by  one  of  the  attorneys  for  the  defendant  to  the 
clerk  of  this  court  on  the  request  that  he  desired  them  for  the  pur- 
pose of  copying ;    that  the  exhibits  are  copies  of  papers  which  are 
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not  identified  in  any  way  as  being  copies  of  the  original  indictments, 
or  taken  from  the  original  indictments,  or  even  taken  from  certified 
copies  of  the  original  indictments,  and  there  is  nothing  before  the 
court  to  identify  them  as  copies  of  the  original  indictments,  if  the 
court  has  the  power  to  substitute  copies  of  any  indictment ;  also,  that 
the  ^.howing  made  by  the  prosecution  is  not  sufficient  to  sustain  the 
moticn  that  he  makes  to  substitute  copies/  " 

The  reasons  assigned  by  the  learned  circuit  court  for  its  re- 
fusal to  grant  the  state's  application  are  thus  stated  in  its  return  or 
answer  in  this  proceeding :  "In  this  action  it  appears  that  the  grand 
jury  for  the  county  of  Beadle  in  the  spring  of  1905  returned  several 
indictments  into  court  against  the  defendant,  which  indictments  were 
filed,  and  whereupon  the  defendant  filed  an  affidavit  of  prejudice 
against  the  presiding  judge  on  the  several  indictments  returned; 
that  he  was  by  said  judge  required  to  plead;  that  he  demurred  to 
the  indictments,  which  demurrers  were  overruled  by  the  court,  and 
the  defendant  entered  to  each  of  the  indictments  a  plea  of  not  guilty ; 
that  the  causes  went  for  trial  to  the  next  regular  term  of  the  circuit 
court  for  that  county;  that  prior  to  the  next  term,  and  after  the 
filing,  the  indictments  were  lost  or  stolen  from  the  records,  and 
they  cannot  be  found ;  and  this  is  a  motion  on  the  part  of  the  state 
to  allow  the  filing  of  copies  of  the  indictments  and  to  restore  the 
record.  The  defendant,  appearing  personally  and  by  counsel,  ob- 
jects to  the  filing  of  copies  for  several  reasons,  among  others  that 
the  grand  jury  which  found  the  indictments  was  not  legally  con- 
stituted ;  second,  that  the  papers  oflfered  to  be  filed  by  the  state  arc 
not  copies  or  proven  to  be  copies ;  third,  that  there  is  no  statute  al- 
low^ing  the  restoration  of  a  lost  indictment  in  this  state.  These  are 
the  main  objections,  as  the  court  understands,  made  by  the  de- 
fendant to  the  filing  of  these  proposed  copies.  In  regard  to  the  first 
objection,  that  the  grand  jury  was  not  legally  constituted,  the  court 
finds  absolutely  no  reason  for  this  contention.  In  regard  to  the  ob- 
jection that  there  is  no  statute  under  which  these  proceedings  could 
be  had,  while  it  is  not  necessary  to  decide  the  question  in  this  case, 
the  court  is  of  the  opinion  that,  after  an  indictment  has  become  a 
record  of  the  court  and  is  abstracted  or  lost,  the  court  has  the  in- 
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liercnt  power  to  restore  the  record  by  a  proven  and  certified  copy, 
if  such  can  be  obtained.  The  question  in  this  case  is  as  to  the  nature 
of  tlie  so-called  copies  offered  by  the  state  in  lieu  of  the  lost  or  ab- 
stracted indictments.  The  court  has  no  power  to  make  an  indict- 
ment. Granted  that  the  court  has  the  power  to  order  a  c(}py  sub- 
stituted, should  it  not  be  such  a  copy  and  of  such  a  character  that 
it  would  preclude  any  reasonable  doubt  as  to  its  beinj^  a  true  copy 
of  the  criminal  indictment?  In  this  case  the  papers  presented  are 
true  carbon  copies  of  the  body  of  two  indictments  entitled  in  this 
case.  There  are  no  signatures  of  the  officers  or  names  of  witnesses. 
Tc,i>ether  with  these  are  presented  full  copies,  or  papers  which  on 
their  face  are  full  copies,  of  indictments  entitled  herein.  The  af- 
fidavits show  that  they  were  compared  from  copies  of  indictments 
borrowed  by  the  cltrk  of  court  from  one  of  the  attorneys  for  the  de- 
fendant. There  is  no  affidavit  that  these  are  true  copies  of  the  in- 
dictments lost  or  abstracted.  There  are  affidavits  from  the  state's 
attorney  and  clerk  of  court  which  state  that  they  believe  them  to  be 
true  copies.  There  is  no  affidavit  of  the  person  making  the  copy  of 
which  these  presented  jmpers  are  copies  as  to  their  being  true,  and 
the  court  is  asked  ,from  a  search  of  the  records  and  the  recollection 
of  tlie  clerk  and  state's  attorney,  and  perhaps  his  own  recollection, 
to  formulate,  with  the  help  of  these  tendered  copies,  an  indictment 
or  indictments  upon  which  these  causes  should  be  tried.  I  do  not 
believe  the  court  has  power  so  to  do.  Whether  these  indictments 
wer':  interlined  or  not  could  net  be  ascertained.  What  were  the 
names  of  the  witnesses  would  be  a  matter  of  proof,  as  would,  in 
fact,  the  matter  of  the  contents  of  the  indictments ;  and  in  fact  the 
court  in  this  proceeding  is  asked  to  practically,  from  whatever  can 
be  ascertained,  make  new  indictments,  and,  while  it  is  to  be  re- 
gretted that  criminal  actions  can  be  disposed  of  in  this  manner,  I 
do  not  believe  the  law  would  justify  the  granting  of  this  .request, 
and  the  motion  is  denied." 

Every  court  must  have  inherent  power  to  protect  and  preserve 
its  own  records ;  otherwise,  it  could  not  perform  the  functions  for 
which  it  is  created.  The  indictments  in  question  became  public  rec- 
ords when  filed  with  the  clerk.     Rev.  Code  Cr.  Proc.  §  217.     The 
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government,  the  defendant,  and  every  inhabitant  of  the  state  was 
concerned  in  their  preservation.  When  it  was  suggested  that  they 
had  been  lost  or  stolen,  it  was  the  duty  of  the  court  on  its  own  mo- 
tion, if  its  inherent  power  had  not  been  otherwise  invoked,  to  have 
caused  the  return  of  the  original  documents  to  their  proper  cus- 
todian, or,  failing  in  this,  to  have  ascertained  with  reasonable  cer- 
tainty the  contents  of  each,  and  ordered  the  filing  of  copies  corre- 
sponding in  every  material  respect  with  the  originals.  Such  we  be- 
lieve to  be  the^  power  and  duty  of  every  court  existing  by  virtue  of 
organic  law,  with  respect  to  all  its  records,  whether  civil  or  criminal, 
and  that  it  cannot  be  deprived  of  such  power  or  excused  from  per- 
forming such  duty  by  any  legislative  enactment.  It  is  enough,  how- 
ever, for  the  purposes  of  this  proceeding,  to  hold  that  such  power 
and  duty  existed  independently  of  statutory  authority,  where,  as  in 
this  instance,  the  accused  was  furnished  with  certified  copies  and 
entered  his  plea  of  not  guilty  before  the  indictments  were  lost  or 
stolen,  and  in  so  holding  we  have  the  support  of  abundant  authority. 
State  V.  Rivers,  58  Iowa,  102,  12  N.  W.  117;  State  v.  Stevisiger,  61 
Iowa,  623,  16  N.  W.  746;  State  v.  Gardner,  13  Lea,  134;  State  v. 
Simpson,  67  Mo.  647.  In  disposing  of  the  state's  application,  the 
circuit  court  was  not  called  upon  to  exercise  discretion  in  granting 
or  refusing  a  requested  favor,  as  where  a  party  asks  to  amend  a 
pleading.  It  was  not  called  upon  to  consider  the  sufficiency  of  the 
original  indictments  or  any  questions  relating  to  prior  rulings  con- 
cerning the  same.  It  having  been  conclusively  shown  that  five  in- 
dictments, each  properly  signed,  indorsed,  presented,  and  filed,  had 
been  lost  or  stolen,  there  was  nothing  for  it  to  do  except  to  ascertain 
the  material  contents  of  the  lost  papers.  If  the  showing  made  by 
the  state  was  deemed  insufficient,  the  court  should,  on  its  own  mo- 
tion, have  required  the  production  of  the  certified  copies  previously 
delivered  to  the  defendant,  or  the  production  of  any  other  avail- 
able evidence.  Rut  the  showing  was  amply  sufficient.  It  was 
based  on  documentary  evidence  which  was  as  cold  and  lifeless 
in  the  court  below  as  it  is  in  this.  There  was  no  oral  evidence  to 
weigh,  nor  was  the  credibility  of  any  witness  affected  by  his  ap- 
pearance or  demeanor  upon  the  witness  stand.     The  learned  circuit 
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court  was  in  no  better  position  to  determine  the  facts  than  is  this 
court,  and  all  the  facts  necessary  to  a  determination  of  the  applica- 
tion were  undisputed. 

The  acting  state's  attorney  stated  in  his  affidavit  "that  affiant 
prepared  the  said  indictments  for  the  grand  jury;  that  the  same 
were  prepared  by  dictation  to  a  stenographer,  and  the  same  were  en- 
tirely typewritten  instruments,  except  the  signatures,  indorsements, 
and  names  of  witnesses ;  that  when  the  stenographer  wrote  the  said 
indictments  upon  the  typewriter  he  made  carbon  copies  thereof, 
which  carbon  copies  were  preserved  and  retained  by  this  affiant; 
that  when  the  clerk  of  this  court  informed  affiant  of  the  loss  of  the 
original  indictments  and  called  upon  affiant  for  copies  thereof,  affiant 
delivered  to  the  clerk  of  this  court  the  carbon  copies  so  made  from 
the  original  indictments  and  preserved  by  this  affiant,  and  that  the 
carbcn  copies  annexed  to  the  affidavit  of  the  clerk  of  this  court  are 
the  carbon  Copies  delivered  by  this  affiant  to  the  said  clerk  of  this 
court:  that  this  affiant  has  not  seen  the  original  indictments  since 
the  adjournment  of  the  March,  1905,  term  of  this  court;  that  the 
last  that  this  affiant  knew  of  said  indictments  they  were  in  the  hands 
of  the  clerk  of  this  court;  that  affiant  does  not  now  know  where 
said  indictments  are,  but  believes  them  to  be  lost  or  abstracted  from 
the  office  of  the  clerk ;  that  affiant  believes  the  carbon  copies  referred 
to  to  be  true  copies  of  the  original  indictments,  save  and  except  the 
signatures  and  indorsements  and  names  of  witnesses;  that  affiant 
has  examined  the  copies  of  the  indictments  made  by  the  clerk  of 
this  court  from  the  copies  supplied  by  Mr.  Wilmarth,  containing  the 
signatures,  indorsements,  and  names  of  witnesses,  and  affiant  be- 
lieves them  to  be  true  and  full  copies  of  the  original  indictments 
herein." 

The  clerk  stated  in  his  affidavit  that  "this  affiant  made  a  true 
copy  of  each  of  said  indictments,  and  certified  the  same  as  being  true 
copies  of  said  indictments,  and  delivered  said  copies  so  certified  to 
the  defendant ;  *  *  *  that,  when  affiant  found  that  said  files  and  in- 
dictments were  missing  from  his  office  and  could  not  be  found,  af- 
fiant called  upon  T.  H.  Null,  state's  attorney  of  Beadle  county,  for 
copies  of  said  indictments :   that  the  said  T.  H.  Null  then  delivered 
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to  affiant  carbon  copies  attached  to  this  affidavit;  that  the  carlx)n 
copies  so  dehvercd  by  said  state's  attorney  to  affiant  did  not  con- 
tain any  signatures  or  indorsements  of  names  of  witnesses ;  that  the 
said  carbon  copies  sd  deHvered  by  said  T.  H.  Xull  to  this  affiant 
are  hereto  annexed  and  made  a  part  of  this  affidavit,  marked  Ex- 
hibits A,  B,  and  C ;  that  thereafter  this  affiant  called  upon  A.  W. 
Wihnarth,  one  of  the  attorneys  for  the  defendant,  and  asked  him 
for  the  original  indictments:  that  thereupon  the  said  A.  \V.  Wil- 
marth  delivered  to  this  affiant  copies  of  papers  from  which  the  copies 
attached  were  made,  and  affiant  thereupon  made  from  the  said  papers 
furnished  by  the  said  A.  \V.  Wilmarth  true  copies  thereof,  contain- 
ing the  signatures  and  indorsements  and  names  of  witnesses,  which 
said  copies  are  hereto  annexed  and  made  a  part  of  this  affidavit  (Ex- 
hibits D,  H,  F,  G,  and  H)  ;  that  the  defendant,  Charles  A.  Kelley, 
came  to  the  office  of  this  affiant  to  inquire  about  the  loss  of  said 
indictments ;  that  the  said  defendant  then  informed  this  affiant  that 
he  had  at  hi:,  office  the  original  certified  copies  of  said  indictments, 
and  that  he  would  loan  the  same  to  this  affiant  for  the  purpose  of 
making  copies,  but  that  thereafter  this  affiant  called  at  the  office  of 
said  defendant  for  the  purpose  of  procuring  said  certified  copies,  at 
which  time  the  defendant  refused  to  deliver  the  same  to  this  affiant, 
or  allow  this  affiant  to  copy  the  same,  without  first  consulting  w'ith 
his  counsel;  that  upon  the  arraignment  of  the  defendant  this  affiant, 
vt  the  direction  of  the  court,  read  each  of  said  indictments  to  the 
il'jfendant ;  that  this  affiant  has  examined  the  carbon  copies  siijiplied 
to  him  by  the  state's  attorney,  as  well  as  the  copies  supplied  to  him 
by  Mr.  A.  \V.  Wilmarth;  that  affiant  fully  believes,  from  his 
knowledge  of  the  original  indictments,  from  reading  them  to  tlie 
def'  -idant  upon  arraignment  and  from  the  making  of  the  said  certi- 
fied copies,  that  the  copies  hereto  annexed  are  true  and  correct  copies 
of  the  original  indictments  returned  and  filed  in  this  court;  that  the 
original  indictments  have  been  lost  or  abstracted  from  the  office  of 
this  affiant,  and  this  affiant  is  now  unable  to  produce  or  account  for 
same." 

The  only  evidence  oflfertd  in  opposition  to  that  of  the  state  was 
the  followino-  affidavits : 
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**A.  W.  Wilmarth,  being  duly  sworn  according  to  law,  do  de- 
pose and  say:  That  I  am  one  of  the  attorneys  for  the  defendant, 
Charles  A.  Kelley,  in  the  cases  of  the  state  of  South  Dakota  against 
him,  as  appears  from  indictments  15,  16,  17,  18,  and  ,19,  returned 
at  the  March,  1905,  term  of  this  court.  That  after  the  said  in- 
dictments were  returned  to  court,  and  before  the  defendant  de- 
murred to  any  of  them,  I  saw  and  examined  all  said  indictments; 
that  I  only  saw  the  said  indictments  this  once;  that  some  of  said 
indictments  had  written  interlineations  in  them.  That  some  time 
during  the  month  ot  August,  1905,  Asher  F.  Pay,  clerk  of  courts 
of  Beadle  county,  came  to  my  office  and  asked  me  for  these  indict- 
ments. I  said  to  the  clerk  that  *!  did  not  have  them  and  had  never 
had  them.  The  clerk  said  they  were  not  in  the  office,  and  he  thought 
I  might  have  them ;  that  probably  some  other  attorneys  had  them. 
I  then  went  to  my  file  case  and  took  out  the  files,  inclosing  all  papers 
pertaining  to  these  indictments,  and  said  to  him  that  these  copies 
which  I  then  handed  him  were  the  only  papers  I  had  pertaining  to 
said  indictments.  He  asked  me  if  I  would  let  him  take  them  and 
make  copies ;  and  I  said,  *Yes,'  and  he  took  them.  I  do  not  know 
whether  the  papers  that  I  let  him  have  were  copies  of  the  original 
indictments  or  copies  of  any  certified  copies  of  said  indictments,  as 
I  never  compared  them  or  saw  them  compared,  and  do  not  know 
whether  or  not  they  were  ever  compared." 

"I,  C.  A.  Kelley,  being  duly  sworn  a.ccording  to  law,  do  depose 
and  say :  That  I  am  the  defendant  in  the  cases  of  the  state  of  South 
Dakota  v.  C.  A.  Kelley,  as  appears  in  indictments  numbers  15,  16, 
17,  18,  and  19,  returned  at  the  ^larch,  1905,  term  of  this  court. 
That  I  have  never  had  any  of  the  said  indictments  in  my  possession, 
and  I  never  saw  them  except  in  the  hands  of  the  clerk  as  he  read 
them  in  open  court,  and  do  not  know  anything  about  them  since  I 
saw  them  in  his  hands.  That  I  was  informed  that  said  indictments 
were  missing  from  the  files  of  the  clerk  of  courts,  and  to  ascertain 
if  such  was  the  fact  I  went  to  the  clerk's  office  and  inquired  of  him. 
personally  if  the  indictments  were  missing,  and  was  informed  that 
they  were.  That  the  clerk  then  said  that  he  had  copies.  I  asked 
Vol.  20.  s.  D.  9. 
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him  to  show  them  to  me.  He  brought  out  purported  copies,  two 
of  each  indictment,  one  set  of  w^hich  he  said  he  received  from  Mr. 
Null,  and  the  other  set  he  said  he  received  from  Mr.  Wilmarth. 
That  the  clerk  at  that  time  said  that  he  had  made  only  one  certified 
copy  of  these  indictments,  and  that  he  gave  those  copies  to  me. 
I  said  to  him,  *Yes,  you  gave  me  certified  copies.'  He  then  asked 
me  if  I  would  let  him  have  my  certified  copies.  To  this  question  I 
made  no  reply.  That  subsequently  the  clerk  of  courts  called  at  my 
office  for  these  certified  copies,  and  I  said  to  him  that  I  wished  to 
consult  my  attorneys  before  doing  anything  in  the  matter.  That  I 
never  at  any  time  have  refused  nor  consented  to  turn  over  to  the  clerk 
of  courts  the  certified  copies  which  he  delivered  to  me.  That  I  am 
unable  to  find  said  copies  and  cannot  produce  them.  That  in  the 
certified  copies  which  were  delivered  to  me  there  were  w-ritten  inter- 
lineations in  the  body  of  the  indictments  at  the  time  they  were  de- 
livered to  me  by  the  clerk  of  court." 

Exhibit  A,  one  of  the  carbon  copies  produced  by  the  acting 
state's  attorney,  was  identically  the  same  as  Exhibit  E  produced  by 
the  clerk,  except  as  to  two  wholly  immaterial  words  and  that  the 
blanks  left  on  the  former  for  the  names  of  the  foreman,  acting 
state's  attorney,  and  witnesses  sworn  and  examined  before  the  grand 
jury  were  not  filled  in.  The  same  is  true  of  the  carbon  copy.  Ex- 
hibit C,  and  the  clerk's  copy.  Exhibit  F.  The  carbon  copy  B  and 
the  clerk's  copy  H  were  identically  the  same,  except  that  the  blanks 
left  on  the  former  for  the  names  of  the  foreman,  acting  state's  at- 
torney, and  witnesses  were  not  filled  in.  It  is  difficult  to  imagine 
how  any-  fact  could  be  more  satisfactorily  established  than  that  Ex- 
hibits E,  F,  and  H  are  true  copies  of  three  of  the  lost  indictments. 
Carbon  copies  of  the  original  typewritten  indictments  are  produced 
which  correspond  with  copies  in  the  possession  of  the  defendant's 
attorney,  except  in  the  respect  stated.  As  to  the  typewritten  por- 
tions of  the  originals,  the  only  portions  which  could  not  be  easily 
supplied  by  oral  testimony,  the  carbon  copies  are  infinitely  more  re- 
liable than  certified  copies,  because  it  is  a  physical  impossibihty  for 
them  to  differ  from  the  originals.  The  defendant  was  furnished 
with  certified  copies.     His  attorney  is  found  with  copies  which  cor- 
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respond  with  carbon  copies  of  the  originals  and  with  the  records  of 
the  court.  The  state's  attorney  who  drew  the  originals,  the  clerk 
who  read  them  on  the  arraignment,  and  who  made  certified  copies 
of  them  for  the  defendant,  both  swear  that  they  believed  the  copies 
produced  by  the  clerk  to  be  true  and  correct.  No  one  denies  it. 
Hov/  could  any  fact  be  more  satisfactorily  proven  ?  With  these  three 
copies  and  the  conceded  facts  there  was  no  doubt  as  to  the  contents 
of  three  of  the  original  indictments.  Exhibits  D  and  G  will  be  con- 
siderea  separately.  The  former,  as  we  understand  the  record  in 
this  proceeding,  does  not  bear  the  names  of  the  acting  state's  attor- 
ney, foreman,  or  witnesses  sworn  and  examined  before  the  grand 
jury.  It  was  therefore  incomplete,  and  did  not  in  itself  furnish  suf- 
ficient data  from  which  to  prepare  a  copy  of  the  original.  But  these 
omissions  could  and  should  have  been  supplied  by  other  evidence, 
oral  if  necessary.  Exhibit  G,  which  purported  to  be  an  indictment 
''for  having  forged  deed  in  possession,"  was  signed  by  the  foreman, 
acting  state's  attorney,  and  witnesses.  It  was  a  true  copy  of  a  paper 
found  in  possession  of  the  defendant's  attorney,  in  connection  with 
other  papers  conclusively  proven  to  be  true  copies  of  original  in- 
dictments. It  bore  these  indorsements,  as  did  all  of  the  copies  found 
in  Mr.  Wilmarth's  office:  "Clerk  of  the  court's  certificate  attached." 
"Proof  read.  A.  G.  P."  If  the  paper  found  in  Mr.  Wilmarth's  of- 
fice was  not  a  copy  of  one  of  the  indictments  against  his  client, 
why  was  it  preserved  among  the  papers  relating  to  his  client's  cases  ? 
W^ould  it  not  be  absurd  to  assume  that  such  a  purported  copy  would 
ever  have  existed  in  the  absence  of  an  original?  In  view  of  the 
clerk's  belief,  founded  upon  his  having  read  the  original  on  arraign- 
ment and  having  made  a  certified  copy,  in  view  of  the  acting  state's 
attorney's  belief,  founded  upon  his  having  drawn  the  original,  and 
in  view  of  all  the  undisputed  facts  and  circumstances  disclosed  by 
this  proceeding,  we  have  no  hesitancy  whatever  in  concluding  that 
Exhibit  G  was  a  substantially  true  copy  of  the  original  indictment — 
that  it  was  precisely  what  it  purported  to  be.  Moreover,  the  only 
reasonable  inference  arising  from  all  the  evidence  is  that  the  de- 
fendant and  his  attorneys  have  the  certified  copies  delivered  to  the 
former  by  the  clerk  under  their  control,  if  not  in  their  possession. 
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and  neither  one  denies  the  correctness  of  these  exhibits.  This  is 
not  a  criminal  proceding.  The  defendant  is  not  on  trial  for  any 
public  offense  at  this  time.  But,  if  it  were  criminal  in  its  nature,  the 
defendant  having  voluntarily  become  a  witness  upon  his  own  behalf, 
his  testimony  would  be  subject  to  the  same  consideration  as  that 
of  any  other  witness,  and  trtider  all  the  circumstances  here  disclosed 
his  affidavit  and  that  of  his  attorney  amount  to  and  should  be  re- 
garded as  virtual  admissions  that  the  Exhibits  D,  E,  F,  G,  and  H 
are  true  copies  of  tne  certified  copies  delivered  to  the  defendant, 
with  the  exception  as  to  Exhibit  D,  heretofore  stated.  So  upon  all 
the  evidence  we  conclude  that  it  was  clearly  and  convincingly'  es- 
tablished that  Exhibits  E,  F,  G,  and  H  are  true  copies  of  the  indict- 
ments of  which  they  purport  to  be  copies,  and  that  Exhibit  D  is  a 
true  copy  of  the  body  of  the  indictment  of  which  it  purports  to  be  a 
copy.  It  was  therefore  the  duty  of  the  circuit  court  upon  the  facts 
so  established  to  prepare  copies  of  indictments  in  accordance  with 
Exhibits  E,  F,  G,  and  H,  with  proper  indorsements,  and  to  file  the 
same  in  lieu  of  the  originals,  to  ascertain  the  names  of  the  foreman, 
acting  state's  attorney,  and  witnesses  sworn  and  examined  before 
the  grand  jury,  add  such  names  and  the  proper  indorsements  to 
Exhibit  D,  and  make  a  copy  of  the  paper  thus  completed  and  file  the 
same  in  lieu  of  the  original  indictment,  and  upon  the  record  thus  re- 
stored to  proceed  with  the  several  actions  as  if  none  of  the  indict- 
ments had  been  lost  or  stolen. 

The  lower  court  having  failed  to  perform  its  duty  as  indicated, 
this  court,  because  of  the  peculiar  circumstances  disclosed  in  this 
proceeding,  deems  the  case  one  in  which  it  should  exercise  its  con- 
stitutional power  of  control  over  all  inferior  courts,  and  issue  its 
mandate  commanding  the  circuit  court  to  perform  such  duty.  Vine 
V.  Jones,  13  S.  D.  54,  82. X.  W.  82;  City  of  Huron  v.  Campbell,  3 
S.  D.  309,  53  X.  \V.  182.  All  the  judges  concur,  except  FULLER, 
P.  J.,  who  thinks  that  the  circuit  court  erred  in  denying  the  state's 
application,  but  that  its  action  should  not  be  reviewed  in  this  pro- 
ceeding. 
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JOHNSON  et  al.  v.  BERRY  et  al. 

A  person  who,  pursuant  to  contract  of  employment,  threshed  an 
owner's  grain  with  a  steam  threshing  machine  without  complying  with 
Rev.  Pol.  Code,  §  3145,  making  it  unlawful  for  one  to  use  a  steam  thresher ' 
without  first  entering  into  a  bond,  conditioned  on  his  paying  all  dam- 
ages from  fire,  etc.,  is  not  entitled  to  recover  the  compensation  contracted 
for,  when  the  evidence  did  not  show  that  the  owner  was  aware  of  the 
failure  to  comply  with  the  statute,  though  he  accepted  the  benefits  of  the 
contract. 

(Opinion  filed,  Nov.  1,  1905.) 

Appeal  from  Circuit  Court,  Clark  County.  Hon.  Julian  B^n- 
NErr,  Judge. 

Action  by  A.  M.  Johnson  and  another,  doing  business  under  the 
firm  name  of  Johnson  &  Johnson,  against  John  Berry  and  another. 
From  an  order  granting  a  new  trial  after  verdict  for  plaintiffs,  they 
appeal.    Affirmed. 

S.  A,  Keenan,  for  appellants.    C.  G,  Shenvood,  for  respondents. 

FULLER,  P.  J.  Appellants  prosecute  this  appeal  from  an  or- 
der granting  respondents  a  new  trial  in  an  action  based  upon  an  in- 
separable threshing  contract,  the  performance  of  which  was  unlaw- 
ful, and  expressly  declared  to  be  a  misdemeanor,  because  in  direct 
violation  of  section  3145  of  the  Revised  Political  Code,  enacted  as 
follows :  "It  shall  be  unlawful  for  any  person  to  use  a  steam  thresh- 
ing machine  in  this  state  until  he  shall  first  enter  into  a  bond  with 
good  and  sufficient  surety,  in  the  sum  of  five  hundred  dollars,  pay- 
able to  the  state;  said  bond  to  be  approved  by  and  filed  with  the 
clerk  of  the  circuit  court  of  the  county  where  he  resides,  in  case  he 
is  a  resident  of  this  state ;  and  if  he  be  a  non-resident,  with  the  State 
Auditor,  conditioned  to  pay  all  damages  arising  from  any  fire  caused 
by  him  in  violation  of  the  provisions  of  this  article,  and  for  any  un- 
lawful damages  done  to  or  caused  by  any  telegraph  or  telephone  line 
by  the  moving  of  any  traction  engine,  threshing  machine  or  other 
vehicle  or  thing  along  or  across  any  public  highway."  That  the 
foregoing  section  and  other  provisions  of  the  same  statute  were  de- 
signed for  the  protection  of  the  general  public  is  plain  from  the  fact 
that  a  person  owning  or  operating  a  steam  threshing  machine  is 
obliged  to  thoroughly  extinguish  the  fire  before  leaving  his  engine 
for  any  purpose,  and  for  all  loss  occasioned  by  burning  or  otherwise 
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injuring  property,  while  threshing  grain  or  moving  the  outfit  from 
place  to  place,  he  is  expressly  required  to  respond  in  damages  to 
the  owner.  The  exaction  of  a  bond,  payable  to  the  state  for  the 
protection  of  her  citizens,  before  any  threshing  by  the  use  of  steam 
can  be  lawfully  done,  is  consonant  with  sound  public  policy,  and 
the  frequency  of  disastrous  fires  resulting  from  the  negligent  and 
or  unskillful  use  of  these  engines  suggests  the  necessity  of  a  statute 
prohibiting  such  threshing  as  that  for  which  appellant  seeks  to  re- 
cover by  making  the  same  a  public  offense.  In  holding  that  no  re- 
covery could  be  had  on  a  contract,  the  execution  of  which  is  im- 
pliedly prohibited  by  the  infliction  of  a  penalty  for  the  use  of  a 
threshing  separator  operated  by  horse  power  without  boxing  the 
tumbling  rod^  the  Minnesota  court  quote  with  approval  from  Lord 
Tenterden  as  follows:  "Where  a  contract  which  a  plaintiff  seeks 
to  enforce  is  expressly  or  by  implication  forbidden  by  the  statute 
or  common  law,  no  court  will  lend  its  assistance  to  give  it  effect, 
and  there  are  numerous  cases  in  the  books  where  an  action  on  the 
contract  has  failed,  because  either  the  consideration  for  the  prom- 
ise or  the  act  to  be  done  was  illegal  as  being  against  the  express  pro- 
visions of  law,  or  contrary  to  justice,  morality  and  sound  policy." 
Ingersoll  v.  Randall,  14  Minn.  400  (Gil.  304).  In  the  case  of  Penn. 
V.  Bornman,  102  111.  523,  the  court  say:  "The  general  rule  is  that 
all  contracts  made  in  violation  of  an  express  statutory  provision  are 
inoperative  and  void,  and  no  recovery  can  be  had  upon  them  though 
the  defendant  is  a  party  to  the  violation  of  the  law,  in  the  absence 
of  fraud  or  bad  faith  on  his  part  upon  which  to  found  an  estoppel." 

For  the  most  cogent  reasons,  the  same  doctrine  has  been  recog- 
nized and  universally  applied  to  similar  cases,  and  from  one  of  such 
we  quote  as  follows :  "Questions  upon  illegal  contracts  have  arisen 
very  often,  both  in  England  and  in  this  country ;  and  no  principle 
is  better  settled  than  that  no  action  can  be  maintained  on  a  contract, 
the  consideration  of  which  is  either  wicked  in  itself,  or  prohibited 
by  law."  Armstrong  v.  Toler,  ii  Wheat.  258.  The  following  cases 
are  to  the  same  effect:  Alexander  v.  O'Donnell,  12  Kan.  608; 
Woods  V.  Armstrong,  25  Am.  Rep.  671 ;  Griffith  v.  Wells,  3  Denio, 
226;   Short  V.  ]\Iining  Co.,  20  Utah,  20,  57,  Pac.  720,  45  L.  R.  A. 
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603;  Miller  v.  Post,  i  Allen,  434;  Allen  v.  Hawks,  13  Pick.  79; 
Soloman  v.  Dreschler,  4  Minn.  278;  Springfield  Bank  v.  Merrick 
et  al.,  14  Mass.  321.  Although  the  evidence  before  us  affords  no 
reasonable  ground  for  the  claim  that  respondents  were  aware  of  ap- 
pellants' failure  to  file  the  required  bond,  and  the  exact  question  is 
therefore  neither  presented  nor  decided,  the  foregoing  cases  and  that 
of  Dillon  V.  Allen,  46  Iowa,  299,  26  Am.  Rep.  145,  are  authority  to 
the  point  that  full  knowledge  on  respondent's  part,  together  with  the 
acceptance  of  the  benefits  of  the  contract,  would  not  be  sufficient  to 
justify  its  enforcement,  even  though  the  statute  does  not  declare  the 
same  void,,  but  merely  inflicts  a  penalty  for  the  violation  of  its  terms. 
The  doctrine  of  the  foregoing  cases  applied  to  the  facts  in  this 
case  demonstrates  error  in  reaching  the  verdict  in  favor  of  appel- 
lants, and  the  order  of  the  court  below  granting  a  new  trial  is  there- 
fore affirmed. 

.  HANEY,  J.,  concurs  only  in  the  conclusion  that  the  order  ap- 
pealed from  should  be  affirmed. 


STATE  V.  EDMUNDS. 

Pen.  Code,  §  2,  declares  that  no  act  or  omission  shall  be  deemed  crim- 
inal or  punishable  save  as  prescribed  by  the  Code,  by  some  statute  which 
it  continued,  or  by  such  laws  as  are  not  in  conflict  with  the  Code,  and  sec- 
tion 241  defines  manslaughter  in  the  first  degree  as  a  killing  perpetrated 
without  a  design  to  effect  death  and  in  a  heat  of  passion,  but  in  a  cruel 
and  unusual  manner  or  by  means  of  a  dangerous  weapon,  unless  commit- 
ted under  such  circumstances  as  to  constitute  excusable  or  justifiable 
homicide.  '  Held,  that  the  phrase  *'when  perpetrated  without  a  design  to 
effect  death  and  in  a  heat  of  passion"  was  employed  to  express  the  dis- 
tinction between  homicide  in  the  first  degree  and  murder,  and  where  one 
kills  another  in  a  cruel  or  unusual  manner,  without  excuse  or  justifica- 
tion, or  by  means  of  a  dangerous  weapon  under  circumstances  which  do 
not  excuse  or  justify  the  killing,  the  crime  is  at  least  manslaughter  in 
the  first  degree. 

By  Rev.  Code  Cr.  Proc.  §  219,  the  sufficiency  of  pleadings  is  to  be  de- 
termined by  the  rules  prescribed  by  the  Code.  Section  221  declares  that 
an  indictment  must  contain  a  statement  of  the  acts  constituting  the  offense 
in  ordinary  and  concise  language,  so  as  to  enable  one  of  common  under- 
standing to  know  what  is  intended.  Section  228  declares  that  words  used 
to  define  a  public  offense  need  not  be  strictly  pursued  in  an  indictment, 
but  that  words  conveying  the  same  meaning  may  be  used.    By  section  230 
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no  Indictment  is  insufficient  by  reason  of  a  defect  not  tending  to  the  prej- 
udice of  tne  substantial  rights  of  the  defendant.  Section  227  pro- 
vides that  words  in  an  indictment  must  be  construed  in  their  usual  ac- 
ceptation, except  phrases  defined  by  law,  which  are  to  be  construed  by 
their  legal  meaning.  By  Pen.  Code,  §  241,  manslaughter  in  the  first  de- 
gree is  a  killing  perpetrated  without  a  design  to  effect  death  and  in  a 
heat  of  passion,  but  in  a  cruel  and  unusual  manner,  and  by  means  of  a 
dangerous  weapon,  unless  under  such  circumstances  as  to  constitute  ex- 
cusable or  Justifiable  homicide.  Held^  that  an  indictment  charging  that 
defendant  feloniously  and  willfully  made  an  assault  with  a  wooden  club 
upon  a  person,  and  with  the  club  inflicted  a  wound  which  resulted  in 
death,  was  sufficient  to  sustain  a  conviction  for  manslaughter  in  the  first 
degree. 

(Opinion  filed.  Oct.  24,  1905.) 

Error  to  Circuit  Court,  Clay  County.  Hon.  E.  G.  Smith, 
Judge. 

Haiden  C.  Edmunds  was  convicted  of  manslaughter  in  the  first 
degree,  and  he  brings  error.    Affirmed. 

/.  L.  Jolley  and  French  &  Orvis,  for  plaintiff  in  error. 

The  elements  of  manslaughter  in  the  first  degree,  as  defined  by 
our  statute  are  as  follows :  The  crime  must  be  perpetrated  without 
design  to  effect  death  and  in  the  heat  of  passion  but  in  a  cruel  and 
unusual  manner,  or  by  means  of  a  dangerous  weapon,  and  under 
such  circumstances  as  do  not  constitute  excusable  or  justifiable  hom- 
icide. Manslaughter  as  defined  by  our  statute,  is  a  purely  statutory 
offense,  and  under  a  familiar  rule  of  law,  the  indictment  must  set 
out  the  offense  in  statutory  or  other  equivalent  language.  At  com- 
mon law  manslaughter  was  defined  as  "the  unlawful  and  felonious 
killing  of  another  without  malice,  express  or  implied."  This  defin- 
ition bears  little  resemblance  to  the  offense  as  defined  by*  our  code. 
The  punishment  was  also  different.  See  4  Bl.  Com.  491 ;  Wharton 
on  Homicide,  Sec.  4.  In  the  adoption  of  our  penal  code,  the  leg- 
islature saw  fit  to  give  this  offense  a  new  definition  and  provide  a 
new  punishment,  and  this  constitutes  it,  as  heretofore  stated,  a  pure- 
ly statutory  offense.  As  supporting  this  position  we  call  the  court's 
attention  to  the  case  of  Jen'ning  v.  State,  7  Tex.  App.  350,  where 
this  whole  matter  is  discussed,  citing  authorities,  and  holding  as 
claimed  above,  that  where  the  offense  is  statutory,  it  must  be  al- 
leged in  the  words  of  the  statute,  or  other  equivalent  language.    We 
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also  cite  the  following  authorities  as  sustaining  similar  views :  Fouts 
V.  State,  4  Green,  500;  Reddan  v.  State,  4  Green,  137;  Com.  v. 
Turner,  71  Ky.  i;  Jennings  v.  State,  supra;  People  v.'Congleton, 
44  Gal.  924 ;  People  v.  Murat,  45  Cal.  281 ;  People  v.  Jacobs,  29 
Cal.  579.  A  wooden  club  is  not  necessarily  a  dangerous  weapon. 
Kruget  V.  State,  i  Neb.  365,  and  authorities  cited;  23  Tex.  579; 
Kouns  V.  State,  3  Tex.  App.  13.  It  not  being  alleged  in  the  in- 
dictment that  the  wooden  club  was  a  deadly  weapon,  it  was,  under 
the  authorities  above  cited,  necessary  that  the  weapon  should  be  so 
described  that  the  court  could  say  that  it  was  a  dangerous  weapon. 
People  V.  Congleton;  People  v.  Murat,  supra;  People  v.  Jacobs, 
supra.  It  is  a  rule  of  criminal  pleading,  that  wh^n  a  statute  defining 
a  felony  contains  a  negative  averment  which  is  a  material  and  es- 
sential part  of  the  definition  of  the  offense,  such  negative  averment 
must  be  charged  in  the  indictment.  Baker  v.  People,  49  111.  308; 
State  V.  Mclntyre,  19  Minn.  93;  State  v.  Tracy,  82  Minn.  317,  84 
N.  W.  1015;  State  v.  Marks,  46  Atl.  757;  Reddan  v.  State,  4 
Greene,  137;  This  exception  may  be  designated  by  the  word  "un- 
less'' as  in  the  statute  defining  manslaughter,  or  by  the  word  '/ex- 
cept."   State  V.  Mclntyre,  supra;  Comstock  v.  Hart,  11  Gush.  130; 

Philo  Hall,  Attorney  General,  and  £.  B,  Healy,  State's  Attorney 
(H,  D.  Tilton,  E.  C,  Ericson,  and  Aubrey  Lazvrence,  of  counsel) , 
for  the  State. 

The  statute.  Section  242  Penal  Code,  is  not  a  rule  of  plead- 
ing but  a  guide  to  the  conduct  of  the  trial  prescribing  the  proofs 
requisite  to  a  conviction.  Territory  v.  Bannigan,  i  D.  451 ;  Ken- 
nedy V.  People,  39^  New  York  245 ;  People  v.  Hyndman,  33  Gal. 
I ;  McClain  Criminal  Law,  Section  377.  It  is  not  necessary  to 
use  the  language  of  the  statute  if  the  facts  stated  set  forth  all  the 
(elements  of  the  offense  defined  by  law.  Territory  v.  Bannigan, 
supra.  As  to  the  first  phrase,  "in  the  heat  of  passion."  State  v. 
Matakovich  reported  in  61  N.  W.  677.  The  courts  make  a  distinc- 
tion between  "deadly"  and  "dangerous."  A  weapon  mij^ht  be  con- 
sidered "dangerous"  which  would  not  be  "deadly."  13  C}C.  257 
and  283  and  cases  cited;  State  v.  Lynch,  88  Me.  195,  3  Atl.  978; 
State  V.  Larkin,  24  Mo.  App.  410;   Jeffries  v.  Commonwealth,  84 
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^y-  237,  I  S.  W.,  442.  Exceptions  should  be  negatived  only  where 
they  are  descriptive  of  the  offense,  or  define  it;  but  where  they  af- 
ford mattef  of  excuse  merely  they  are  to  be  relied  upon  in  defense. 
State  V.  Donalscn,  12  S.  D.,  263;  Territory  v.  Scott,  2  D.  212. 
The  fact  that  the  court  instructed  the  jury  that  the  indictment  charg- 
es a  higher  degree  if  erroneous,  was  error  against  the  state  and  not 
error  prejudicial  to  the  defendant,  and  the  supreme  court  should 
direct  the  trial  court  to  render  judgment  for  manslaughter  in  the 
second  degree.  The  Supreme  court  has  the  power  to  direct  that  the 
proper  judgment  be  entered.  Ter.  v.  Conrad  i  Dak.  348,  46  N.  W. 
605 ;  State  v.  Johnson,  3  N.  D.,  150,  54  N.  W.  547;  State  v.  Cruick- 
shank,  100  N.  W.  697;  In  re  Taylor  7  S.  D.  382  and  cases  there 
cited.  If  the  court  instructed  the  jury  that  the  indictment  charged 
a  higher  degree  than  it  really  did,  it  is  error  without  prejudice. 
Thompson  on  Trials,  Sec.  2402. 

HANEY,  J.  The  defendant  having  been  convicted  of  man- 
slaughter in  the  first  degree,  the  question  arises  whether  the  follow- 
ing mdictment  is  sufficient  to  sustain  such  conviction :  "The  grand 
jurors  of  the  state  of  South  Dakota,  within  and  for  the  county  of 
Clay,  duly  and  legally  impaneled,  charged  and  sworn  according  to 
law,  upon  their  oaths  present:  That  Haiden  C.  Edmunds,  late  of 
said  county,  yeoman,  on  the  first  day  of  July,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four,  at  the  county  of  Clay 
and  state  of  South  Dakota,  did  feloniously  and  willfully  make  an 
assault  on  one  Willie  J.  Williams  with  a  certain  wooden  club,  which 
he,  the  said  Haiden  C.  Edmunds,  then  and  there  had  and  held  in 
his  hands,  and  did  then  and  there  feloniously  and  willfully,  with 
the  said  wooden  club  as  aforesaid,  strike  and  beat  the  said  Willie 
J.  Williams,  and  then  and  there,  with  said  wooden  club  in  the  man- 
ner aforesaid,  did  inflict  on  the  said  Willie  J.  Williams,  on  the  head 
of  the  said  Willie  J.  Williams,  one  mortal  bruise  and  wound,  of 
which  mortal  bruise  and  wound,  the  said  Willie  J.  Williams  thence 
continually  languished  until  the  seccMid  day  of  July,  A.  D.  1904,  on 
which  last-named  day  the  said  Willie  J.  Williams,  in  said  Clay  coun- 
ty, of  said  mortal  bruise  and  wound,  did  die,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  South  Dakota." 
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In  this  state  all  the  forms  of  pleading  in  criminal  actions  and 
rules  by  which  the  sufficiency  of  pleadings  is  to  be  dietermined  are 
those  prescribed  by  the  Revised  Code  of  Criminal  Procedure.  Rev. 
Code  Cr.  Proc.  §  219.  An  indictment  or  information  must  contain 
**a  statement  of  the  acts  constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended."  Id.  221.  "Words 
used  in  a  statute  to  define  a  public  offense  need  not  be  strictly  pur- 
sued in  the  indictment  or  information;  but  other  words  conveying 
the  same  meaning  may  be  used.'*  Id.  228.  "No  indictment  or  in- 
formation is  insufficient,  nor  can  the  trial,  judgment  or  other  pro- 
ceedings thereon  be  affected,  by  reason  of  a  defect  or  imperfection 
in  matter  of  form,  which  does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the  merits."  Id.  230.  The 
Revised  Penal  Code  contains  this  declaration :  "No  act  or  omission 
shall  be  deemed  criminal  or  punishable  excegt  as  prescribed  or  au- 
thorized by  this  Code,  or  by  some  of  the  statutes,  which  it  specifies 
as  continuing  in  force,  or  such  laws  as  do  not  conflict  with  the  pro- 
visions of  this  Code!"  Rev.  Pen.  Code,  §  2.  What,  then,  are  the 
essential  elements  of  manslaughter  in  the  first  degree  as  defined  by 
the  Penal  Code?  Does  the  indictment  in  this  action  contain  a  state- 
ment of  acts  constituting  that  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended  ? 

So  far  as  applicable  to  this  case,  the  killing  of  one  human  being 
by  another  is  manslaughter  in  the  first  degree  "when  perpetrated 
without  a  design  to  effect  death  and  in  a  heat  of  passion,,  but  in  a 
crue!  and  unusual  manner,  or  by  means  of  a  dangerous  weapon, 
unless  it  is  committed  under  such  circumstances  as  constitute  ex- 
cusable or  justifiable  homicide."  Rev.  Pen.  Code,  §§  241,  254.  The 
distinction  between  murder  and  voluntary  manslaughter  at  common 
law  has  been  stated  in  tne  following  language:  "Voluntary  man- 
slaughter is  homicide  intentionally  committed  under  the  influence  of 
passion,  suddenly  arising  from  adequate  cause,  but  neither  justified 
nor  excused  by  law.  It  is  distinguished  from  murder  solely  by  the 
absence  of  malice  as  a  constituent  element  of  the  crime.     It  is  not 


Digitized  by 


Google      — 


140  SOUTH  DAKOTA  REPORTS.  tOctober. 

the  intent  to  kill,  nor  the  character  of  the  weapon,  used,  which  de- 
termines the  grade  of  homicide,  but  simply  the  inquiry  whether 
such  intent  or  the  use  of  such  weapon  proceeded  premeditately  from 
that  wickedness  of  disposition  and  hardness  of  heart  which  the  law 
denominates  'malice,'  or  whether  the  intent  was  formed  suddenly, 
under  the  influence  of  some  violent  emotion,  which  for  the  instant 
overwhelmed  the  reason  of  the  slayer.  If  from  the  former,  the 
crime  is  murder;  if  from  the  latter,  it  is  manslaughter  only.  This 
rule  that  a  killing  committed  under  the  influence  of  sudden  passion 
produced  by  adequate  provocation  is  manslaughter,  and  not  murder, 
is  founded,  not  upon  any  concepticxi  that  malice  and  passion  may 
not  coexist  in  the  mind  of  a  slayer,  but  upon  the  legal  presumption 
that  the  act  cannot  proceed  from  both  impulses.  Either  one  or  the 
other  must  be  the  dominant  motive  and  give  character  to  the  crime. 
In  the  eye  of  the  law  malice  excludes  passion,  and  passion  presup- 
poses the  absence  of  malice.  They  cannot  coexist  as  the  moving 
cause  of  a  homicide."  21  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  172. 
Having  these  principles  in  mind,  it  would  seem  that  the  words  "when 
perpetrated  without  a  design  to  effect  death  and  in  a  heat  of  passion" 
were  employed  by  the  Legislature  merely  to  express  the  distinction 
between  manslaughter  in  the  first  degree  and  the  more  serious  crime 
of  murder.  If  this  be  so,  the  phrases  "in  a  heat  of  passion"  and 
"without  a  design  to  eflfect  death"  should  be  considered  as  one  clause, 
descriptive  of  that  "wickedness  of  disposition  and  hardness  of  heart" 
constituting  the  "malice  aforethought"  which  has  always  been  re- 
garded as  an  essential  element  in  the  crime  of  murder.  It  is  there- 
fore the  absence,  rather  than  the  presence,  of  a  certain  mental  con- 
dition, which  is  intended  to  be  expressed  by  the  words  under  dis- 
cussion. So,  when  one  human  being  kills  another  in  a  cruel  or  un- 
usual manner  under  circumstances  which  neither  excuse  nor  justify 
the  killing,  or  where  one  human  being  kills  another  by  means  of  a 
dangerous  weapon  under  circumstances  which  neither  excuse  nor 
justify  the  killing,  the  crime  is  at  least  manslaughter  in  the  first  de- 
gree, and  may  be  murder  if  the  killing  is  done  with  the  malice  es- 
sential to  that  oflfense. 

Having  determined  the  nature  of  the  crime  of  which  the  ac- 
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cused  was  convicted,  the  next  inquiry  is  whether  the  indictment  con- 
tains a  sufficient  statement  of  acts  constituting  such  crime.  The 
substance  of  such  statement  is  that  the  defendant,  on  July  i,  1904, 
in  Clay  county,  did  feloniously  and  willfully  strike,  beat,  bruise  and 
wound  one  Willie  J.  Williams  with  a  wooden  club,  of  which  wound 
Williams  died  on  the  following  day.  Words  in  an  indictment  must 
be  construed  in  their  usual  acceptation  in  common  language,  except 
words  and  phrases  defined  by  law,  which  are  to  be  construed  ac- 
cording to  their  legal  meaning.  Rev.  Code  Cr.  Proc.  §  227.  The 
word  "willfully**  implies  a  purpose  or  willingness  to  commit  the  act 
referred  to  and  excludes  the  inference  that  it  might  have  resulted 
from  accident  or  mistake.  "Felonious  homicide"  is  the  killing  of 
one  human  being  by  another  without  justification  or  excuse.  Ander- 
son, Law  Diet.  512.  "A  dangerous  weapon"  is  any  weapon  danger- 
ous to  life  as  actually  used.  Id.  11 10.  If  the  wooden  club  produced 
death,  it  was  necessarily  a  dangerous  weapon  as  actually  used  in 
this  instance.  Jeffries  v.  Commonwealth  i  S.  W.  442.  So  it  ap- 
pears on  the  face  of  the  indictment  that  the  accused  killed  another 
human  being  by  means  of  a  dangerous  weapon,  without  excuse  or 
justification,  and  that  the  acts  of  the  accused  which  caused  the 
other's  death  were  done  intentionally,  and  not  accidentally  or 
through  mistake.  If  so,  he  was  at  least  guilty  of  manslaughter  in 
the  first  degree,  and  certainly  cannot  complain  of  not  having  been 
charged  with  murder ;  and,  though  the  indictment  might  easily  have 
been  so  framed  as  to  avoid  any  question  concerning  its  sufficiency, 
it  is  so  clear  that  its  defects  and  imperfections  of  form  could  not 
have  prejudiced  any  substantial  right  of  the  defendant  upon  the 
merits,  we  have  no  hesitancy  in  holding  that  it  is  sufficient  to  sus- 
tain the  conviction.  Attention  has  been  called  to  a  case  in  Okla- 
homa where  identically  the  same  statutory  definition  of  the  same 
crime  was  involved,  and  in  which  it  was  decided  that  an  indictment 
was  not  sufficient  to  sustain  a  conviction  of  manslaughter  in  the 
first  degree,  because  it  did  not  allege  that  the  killing  was  done  in  a 
heat  of  passion.  Barker  v.  Territory,  78  Pac.  81.  We  fully 
appreciate  the  weight  of  such  a  precedent,  but;  with  all  due  respect 
to  the  learned  court  which  rendered  that  decision,  we  are  compelled 
to  dissent  from  the  conclusion  reached  therein. 
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Defendant's  principal  objections  to  the  court's  charge  relate  to 
the  sufficiency  of  the  indictment,  and  require  no  further  attention. 
Those  relating  to  the  law  of  self-defense  have  been  carefully  con- 
sidered. Taken  as  a  whole,  the  charge  was  eminently  fair  and  cor- 
rectly submitted  all  the  issues  involved. 

The  order  refusing  a  new  trial  and  the  order  denying  defend- 
ant's motion  in  arrest  of  judgment  are  affirmed. 


GRIFFIX  V.  BOARD  OF  COUNTY  COMMISSIONERS  OF 
WALWORTH  COUNTY  et  al. 

Under  Code  Civ.  Proc.  §  554,  authorizing  service  of  notices  by  mall 
where  the  person  making  the  same  and  the  person  on  whom  it  is  made 
reside  in  different  places  between  which  there  is  a  regular  mall  com- 
munication, such  service,  when  authorized,  is  complete  from  the  time  the 
paper  to  be  served  is  deposited  in  the  post  office,  properly  addressed  and 
i>tamped,  though  never  received. 

Where  an  elector  was  granted  leave  to  appear  and  defend  a  contest 
In  proceedings  for  the  removal  of  a  county  seat,  as  authorized  by  Rev. 
Pol.  Code,  §  1993,  and  served  notice  of  his  appearance  by  mail  on  the 
contestant's  attorneys,  as  authorized  by  Code  Civ.  Proc.  §  554,  before  an 
application  for  judgment  was  made  by  reason  of  the  default  of  the  board 
of  county  commissioners,  such  elector  was  entitled  to  eight  days*  nciice 
of  the  application  for  judgment,  as  provided  by  Rev.  Code  Civ.  Proc.  § 
237,  made  applicable  to  contest  proceedings  by  Rev.  Pol.  Code,  §  1999. 

Where  an  elector  had  obtained  leave  to  defend  a  contest  in  proceed- 
ings to  remove  a  county  seat,  under  Rev.  Pol.  Code,§  1993,  and  served 
notice  of  his  appearance  on  contestant's  attorneys  by  mail,  prior  to  con- 
testant's application  for  judgment  for  default  of  the  board  of  county  com- 
missioners, an  affidavit  for  such  judgment,  failing  to  mention  any  elector 
or  state  that  no  elector  had  answered  or  appeared  therein,  was  insufficient. 

Where  it  is  contended  that  the  evidence  is  insufficient  to  justify  the 
findings,  appellant's  counsel  must  point  out  In  his  brief  particular  por- 
tions of  his  abstract,  giving  the  folios  thereof,  which  he  deems  insufficient 
to  justify  such  findings,  as  we^.l  as  in  his  assignment  of  errors,  as  pro- 
vided by  Supreme  Court  Rule  29. 

(Opinion  filed,  Oct.  24,  1905.) 

Appeal  from  Circuit  Court,  Walworth  County.  Hon.  Lorixg 
E.  Gakfv,  Judge. 

Proceedings  by -Fred  Griffin  against  the  board  of  county  com- 
missioners of  Walworth  county,  and  R.  C.  Chesky  and  another,  made 
defendants  by  leave  of  court  to  contest  a  proceeding  for  the  re- 
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moval  of  the  county  seat  of  Walworth  county.    From  a  judgment 
in  favor  of  defendants,  contestant  appeals.    Affirmed. 

Albert  Gnnderson  and  C  H,  Barron,  for  appellant..  Taitbman, 
Williamson  &  Herreid,  for  respondents. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  and  contestant 
in  a  contest  proceeding  in  which  the  court  adjudged  Bangor  to  be 
the  legal  county  seat  of  Walworth  county.  In  1904  an  election  was 
held  upon  a  petition  duly  filed,  in  which  the  question  of  the  removal 
of  the  county  seat  from  Bangor,  situated  some  distance  from  a  rail- 
road, to  Selby  upon  the  line  of  the  railroad,  was  voted  on.  Upon 
cansrassing  the  vote,  the  board  of  county  commissioners  of  Wal- 
worth county  declared,  as  a  result  thereof,  that  the  town  of  Selby 
had  not  received  the  required  60  per  cent,  of  the  votes  cast  at  the 
election,  and  therefore  that  the  county  seat  must  remain  at  the  town 
of  Bangor  in  said  county.  The  plain tiflf  thereupon  instituted  the 
proceedings  to  contest  said  election,  claiming  in  his  notice  of  con- 
test that  certain  illegal  votes  cast  in  the  various  precincts  of  the 
county  had  been  improperly  canvassed  by  the  board  of  county  com- 
missioners, and  that,  excluding  such  illegal  votes  so  cast,  there  were 
at  least  60  per  cent,  of  the  votes  of  such  county  cast  in  favor  of  the 
removal  of  said  county  seat  to  the  said  town  of  Selby.  This  notice 
of  contest  was  served  upon  the  board  of  county  commissioners  on 
the  14th  day  of  December,  1904,  and  no  answer  having  been  served 
or  filed  within  10  days  by  the  board,  the  plaintiflF  applied  for  judg- 
ment to  the  Honorable  Frank  B.  Smith,  judge  of  the  Fourth  circuit, 
at  his  chambers  in  Mitchell,  for  judgment  by  default.  Judge  Gaflfy 
at  that  time  judge  of  the  Sixth  circuit  of  which  the  county  of  Wal- 
worth constitutes  a  part,  being  absent  from  the  state.  Judge  Smith 
entered  judgment  in  favor  of  the  plaintiflF  and  contestant  on  the  26th 
day  of  December,  1504.  On  the  22nd  day  of  December,  four  days 
prior  to  the  entry  of  judgment.  Judge  Gafify,  as  judge  of  the  Sixth 
judicial  circuit,  made  an  order  allowing  R.  C.  Chesky,  an  elector  of 
said  Walworth  county,  leave  to  appear  and  defend  said  contest  as 
such  elector.  A  notice  of  this  order  was  mailed  at  Aberdeen  on  the 
23d  day  of  December,  addressed  to  "Albert  Gunderson,  Esq./*  who 
was  the  attorney  for  the  contestant,  at  his  residence  in  Ft.  Pierre, 
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between  which  said  Aberdeen  and  said  Ft.  Pierre  there  is  a  regular 
mail  communication,  and  that,  by  the  ordinary  course  of  the  mail, 
the  said  order  should  have  been  received  by  the  said  Gunderson  on 
the  23d  or  24th  of  that  month.  On  the  29th  day  of  December,  the 
said  Chesky  applied  to  Hon.  Frank  B.  Smith,  upon  affidavits  to  va- 
cate and  set  aside  the  said  judgment,  on  which  an  order  to  show 
cause  was  issued.  On  the  hearing  of  the  said  order  to  show  cause 
on  January  5,  1905,  said  Judge  Smith  made  the  following  order: 
"The  above  entitled  matter  coming  on  to  be  heard  before  Hon. 
Frank  B.  Smith,  judge  of  the  Fourth  judicial  circuit  of  the  state, 
upon  an  order  tp  show  cause  heretofore  issued  and  served,  and  the 
plaintiff  appearing  by  his  attoreny,  A.  Gunderson,  and  the  defend- 
ant by  Taubman  &  Williamson,  attorneys,  and  the  court  being  fully 
advised  in  the  premises,  it  is  ordered  that  the  hearing  on  said  order 
be,  and  the  same  is  hereby,  transferred  to  be  heard  before  Hon.  L. 
E.  Gaffy,  judge  of  the  Sixth  judicial  circuit  of  the  state  of  South 
Dakota ;  the  same  being  the  circuit  in  which  said  controversy  arose." 
Annexed  to  this  order  was  the  following  stipulation :  "It  is  hereby 
stipulated  and  agreed,  that  the  above  order  to  show  cause,  together 
with  the  order  issued  by  Hen.  L.  E.  Gaffy,  be  heard  at  the  cham- 
bers of  the  said  L.  E.  Gaflfy,  at  Pierre  or  Fort  Pierre,  at  9  o'clock 
a.  m.,  on  January  12,  1905,  at  whichever  place  is  most  convenient 
for  said  court."  On  the  3d  day  of  January,  1905,  an  order  was 
made  by  Judge  Gaffy  requiring  the  plaintiff  and  contestant  to  show 
cause  on  the  12th  day  of  January,  1905,  why  the  said  judgment 
should  not  be  vacated  and  set  aside.  On  the  hearing  of  this  order, 
on  the  1 2th  day  of  January,  Judge  Gaffy  entered  the  following  or- 
der :  "The  above-entitled  action  to  be  heard  upon  the  motion  of  the 
defendants  for  an  order  to  set  aside  the  judgment  herein,  and  to 
permit  an  elector  to  appear  and  defend.  *  *  *  The  court  *  *  *  orders 
that  said  judgment  be  set  aside,  and  any  elector  of  said  Walworth 
county  be  permitted  to  answer,  upon  the  following  grounds,  among 
others:  That  this  court  had  made  an  order  permitting  an  elector 
to  appear  and  answer  therein,  and  that  said  elector  had  no  oppor- 
tunity to  so  answer  before  said  judgment  was  rendered.  Also,  be- 
cause the  court  is  of  the  opinion  that  said  judgment  having  been 
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rendered  in  the  Fourth  circuit,  and  not  in  any  of  the  counties  of 
the  Sixth  circuit,  and  being  granted  without  any  evidence,  that  said 
court  of  said  Fourth  circuit  had  no  jurisdiction  to  render  said  judg- 
ment." No  appeal  seems  to  have  been  taken  from  this  order,  but  in 
April,  1905,  the  cause  was  tried,  and  a  judgment  rendered  in  favor 
of  the  defendants,  from  w^hich,  as  before  stated,  this  appeal  is  taken. 

It  is  contended  by  the  appellant  that  as  no  answer  was  made  by 
the  board  of  county  commissivin^rs  or  any  of  their  number  in  be- 
half of  the  county,  or  by  any  elector  of  the  county,  within  the  10  days 
allowed  for  answering  by  law,  the  judge  of  the  Fourth  circuit  was 
authorized  to  enter  the  judgment  vacated  and  set  aside  by  Judge 
Gaffy,  and  that  therefore  the  order  made  by  Judge  Gaffy  was  uii 
authorized  and  invalid. 

It  is  contended  by  the  respondent,  among  other  grounds,  ( i )  that 
the  judgment  rendered  by  Judge  Smith  at  Mitchell  was  unauthor- 
ized, for  the  reason  that,  at  jthe  time  said  judgment  was  rendered, 
said  Chesky  had  appeared  in  the  action  and  was  entitled  to  notice  of 
the  application  for  judgment;  (2)  that  the  judgment  was  unauthor- 
ized and  invalid,  for  the  reason  that  the  affidavit  of  no  answer  or 
appearance  upon  which  the  judgment  was  rendered  was  insufficient, 
in  that  the  affidavit  only  stated  that  the  defendants  had  not  appeared 
in  the  action,  and  failed  to  state  that  no  elector  had  appeared  therein. 
We  are  inclined  to  take  the  view  that  the  respondents  are  right  in 
their  contention.  Before  the  judgment  w^as  rendered  by  Judge 
Smith,  Judge  Gaffy  had  made  an  order  granting  leave  to  said  Ches- 
ky to  appear  and  defend  the  action,  and  notice  of  that  order  was 
duly  mailed  at  Aberdeen  to  the  attorney  for  the  contestant  three 
days  before  the  rendition  of  the  judgment. 

It  is  contended  by  the  appellant  that  this  appearance  of  Chesky 
was  insufficient,  for  the  reason  that  the  notice  of  his  appearance  was 
not  served  by  some  officer  or  disinterested  person  in  the  manner  pro- 
vided by  section  1989  of  the  Revised  Political  Code,  which  provides : 
**Any  person  upon  whom  the  notice  mentioned  in  the  preceding  sec- 
tion may  be  served  *  *  *  shall  wathin  ten  days  after  the  service  there- 
of answer  such  notice.  *  *  *  Said  answer  shall  be  served  in  the  man- 
voi.  20.  s.  D.  10. 
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ner  provided  in  the  preceding  section,  except  where  the  contestant 
appears  by  attorney,  in  which  case  the  answer  shall  be  served  on 
the  attorney  in  the  manner  provided  by  the  Revised  Code  of  Civil 
Procedure."  By  section  554,  Rev.  Code  Civ.  Proc.  it  is  provided: 
"Service  by  rnail  may  be  made  where  the  person  making  the  service 
and  the  person  on  whom  it  is  to  be  made  reside  in  different  places, 
between  which  there  is  a  regular  communication  by  mail."  The  at- 
torneys acting  for  the  elector,  Mr.  Chesky,  Messrs.  Taubman  &  Wil- 
liamson, resided  at  Aberdeen,  and,  as  before  stated,  the  attorney  for 
the  plaintiff  and  contestant  resided  at  Ft.  Pierre,  and  between  the 
two  cities  there  is  a  regular  communication  by  mail.  Hence  the 
contention  of  appellant  that  the  notice  of  the  appearance  of  Chesky 
was  not  regularly  served  on  him  is  untenable.  A  notice  of  the  or- 
der made  by  Judge  Gaffy,  mailed  at  Aberdeen,  addressed  to  the  at- 
torney for  the  plaintiff  and  contestant  was,  in  contemplation  of  law, 
served  upon  him,  whether  he  ever  received  it  or  not.  4  Wait's 
Practice,  622;  Clyde  v.  Johnson,  4  X.  D.  92,  58  X.  W.  512.  Mr. 
Wait,  in  his  work  en  Practice,  in  speaking  upon  this  subject,  says: 
"Service  by  mail  is  completed  from  the  time  the  paper  to  be  served 
is  deposited  in  the  postoffice  at  the  residence  of  the  attorney  making 
the  service,  properly  inclosed,  sealed,  and  addressed  to  the  attorney 
on  whom  it  is  served  with  full  legal  postage  paid  thereon.  When 
thus  deposited,  the  party  to  whom  it  is  addressed  incurs  the  risk 
of  the  failure  of  the  mail."  In  Clyde  v.  Johnson,  supra,  the  Su- 
preme Court  of  N^orth  Dakota  says:  "The  service  by  mailing  is 
completed  when  mailed,. none  the  less  so  in  a  case  where  the  letter 
containing  the  paper  is  never  received  by  the  attorney  to  whom  it 
is  addressed."  If  therefore,  in  fact,  the  attorney  had  not  received 
notice  of  the  appearance  of  Chesky  at  the  time  he  made  the  affidavit 
of  no  answer  or  appearance,  the  judgment  entered  thereon  by  Judge 
Smith  was  nevertheless  unauthorized  and  erroneous,  because  not 
only  had  Chesky  appeared  in  the  action,  but  because  the 
affidavit  of  no  answer  or  appearance  failed  to  state  that 
there  had  been  no  answer  or  appearance  by  any  of  the 
electors  of  said  county  as  well  as  no  answer  or  appear- 
ance by  any  of  the  defendants.     It  is  quite  evident  that  both  the 


Digitized  by 


Google 


1905.]  GRIFFIN  v.  COUNTY  COMMISSIONERS.  147 

counsel  for  the  appellant  and  the  learned  circuit  court  overlooked 
the  provisions  of  section  1993,  which  provides :  "If  they  [the  board 
of  county  commissioners]  fail  to  appear  and  defend  said  contest 
any  elector  of  said  county  ,at  any  time  before  said  trial,  may  on 
leave  of  the  court  or  judge  appear  and  defend  said  contest."  An 
elector  who  has  appeared  in  an  action  is  entitled  to  eight  days'  no- 
tice of  the  application  for  judgment  as  provided  by  subdivision  2, 
§  237,  Rev.  Code  Civ.  Proc.,  as  this  provision  comes  within  part  2 
of  the  Code  of  Civil  Procedure,  made  applicable  to  contest  proceed- 
ings by  section  1999  of  the  Revised  Political  Code.  In  the  affidavit 
of  no  answer  or  appearance  made  by  the  attorney  for  the  contest- 
ant and  appellant,  he  states :  "That  no  answer  or  demurrer,  or  copy 
of  either,  has  been  received  by  the  plaintiff's  attorney  in  this  cause, 
nor  have  the  defendants,  or  either  of  them  appeared  herein,  by  at- 
orney  or  otherwise."  It  will  be  observed  from  the  reading  of  the 
affidavit  that  no  mention  is  made  of  any  elector,  and  no  statement 
that  any  elector  of  the  county  has  failed  to  appear  in  the  action. 
The  affidavit  is  therefore  insufficient  to  authorize  the  judgment  as 
it  should  affirmatively  appear  therefrom,  not  only  that  no  dcfenrl- 
ant  had  answered  in  the  action,  but  that  no  elector  had  answered  or 
appeared  therein.  It  is  clear  therefore  that  upon  both  grounds, 
namely,  the  appearance  of  Chesky  in  the  action,  and  the  failure  of 
the  appellant  to  state  in  his  affidavit  of  no  answer  or  appearance 
that  no  elector  had  appeared  in  the  action,  the  judgment  rendered 
by  Judge  Smith  was  properly  vacated  and  set  aside. 

It  is  further  contended  by  the  respondents  that  Judge  Smith 
was  not  authorized  in  the  contest  proceedings  to  enter  a  judgment 
within  his  own  circuit  in  the  absence  of  Judge  Gaffy,  and  that 
therefore  the  judgment  was  null  and  void  (citinj^  Holden  v.  Hase- 
rodt,  3  S.  D.  4,  51  N.  W.  340),  but,  in  the  view  we  have  taken,  we 
have  not  deemed  it  necessary  to  decide  this  question,  and  therefore 
we  express  no  opinion  in  reference  thereto. 

On  the  trial  of  the  contest  proceeding,  the  facts  were  found  by 
the  trial  court  in  favor  of  the  defendants  and  the  elector  Cheskey, 
fully  sustaining  the  action  of  the  board  of  county  commissioners  in 
declaring  that  as  the  result  of  the  election  the  county  seat  was  not 
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removed  from  Bangor,  and  that  town  remained  the  county  seat. 
Appellant  moved  for  a  new  trial,  on  the  ground,  among  others,  that 
these  findings  were  not  sustained  by  the  evidence,  but  in  this  court 
he  seems  to  have  relied  mainly  for  a  reversal  upon  the  ground  that 
the  judgment  rendered  by  Judge  Smith  was  regular  and  valid,  and 
that  Judge  Gaflfy  was  not  authorized  to  vacate  and  set  aside  the 
same.  In  view  of  the  fact  that  the  learned  counsel  for  the  appel- 
lant in  his  brief  has  not  called  our  attention  specifically  to  any  evi-; 
dence  showing  that  the  same  was  insufficient  to  sustain  the  fin-lings 
of  the  court,  we  have  deemed  it  unnecessary  to  review  the  same  in 
this  opinion,  notwithstanding,  in  his  assignment  of  errors,  he  has 
specified  in  what  respects  certain  evidence  was  insufficient  to  justify 
the  findings ;  it  being  the  duty  of  counsel  to  point  out  in  his  brief 
and  call  the  attention  of  the  court  to  the  particular  portions  of  his 
abstract  giving  the  folios  thereof,  which  he  deems  insufficient  to 
justify  the  findings  of  the  court,  as  well  as  in  his  assignment  of 
errors,  as  provided  by  rule  29  of  the  rules  of  this  court. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


STATE  V.  HUBBARD. 

Under  Rev.  Code  Cr.  Proc.  §§  408,  409,  providing  that,  whenever  a- 
crime  is  distinguished  into  degrees,  the  jury,  if  they  convict,  must  find 
the  degree  of  the  crime  of  which  defendant  is  guilty,  it  is  indispensable, 
on  trial  for  murder,  that  the  jury  designate  the  degree  of  the  crime. 

Where,  in  a  prosecution  for  homicide,  the  jury,  if  defendant's  evi- 
dence was  heileved,  might  have  found  the  killing  justifiable,  or  that  de- 
fendant was  guilty,  at  most,  of  manslaughter  in  the  second  degree,  it  was 
error  to  refuse  to  charge  on  the  latter  offense;  the  jury,  on  a  charge  of 
manslaughter,  being  entitled  to  convict  of  either  degree  thereof. 

Haney,  J.,  dissenting. 

(Opinion  filed,  Oct.  24,  1905). 

Error  to  Circuit  Court,  Beadle  County.  Hon.  Ciias.  S.  Whit- 
ing, Judge. 

H.  L.  Hubbard  was  convicted  of  manslaughter  in  the  first  de- 
gree, and  he  brings  error.    Reversed. 
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Crawford  &  Taylor  and  W,  A,  Lynch,  for  plaintiff  in  error. 
Philo  Hall,  Atty,  Gen,,  and  C,  A.  Kelley,  State's  Attorney.  (Aubrey 
Lawrence,  of  counsel),  for  the  State. 

FULLER,  P.  J.  At  the  trial  of  plaintiff  in  error,  charged  with 
the  crime  of  murder,  the  court  upon  its  own  motion  instructed  the 
jury  in  respect  to  the  law  of  that  offense  and  of  manslaughter  in 
the  first  degree,  but  refused  to  define  manslaughter  in  the  second 
degree  or  give  the  following  instruction,  timely  requested  by  coun- 
sel for  the  accused :  "Every  killing  of  one  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  another,  which  the  statute 
of  this  state  has  not  declared  to  be  murder,  nor  manslaughter  in  the 
first  degree,  nor  excusable  or  justifiable  homicide,  is  manslaughter  in 
the  second  degree.  Manslaughter  in  the  first  degree  and  manslaugh- 
ter in  the  second  degree  are  lesser  degrees  of  the  crime  charged 
in  the  information,  and,  should  you  find  the  defendant  not  guilty  of 
murder,  but  find  from  the  evidence  that  he  is  guilty  of  such  lesser 
degree  of  crime,  as  above  descrit>ed,  you  should  determine  which 
lesser  degree  of  crime  he  has  committed." 

William  Cakebread  (the  deceased)  and  plaintiff  in  error  mar- 
ried sisters;  but,  the  wife  of  the  latter  having  died  several  years 
previous  to  the  date  laid  in  the  information,  he  had  since  continuous- 
ly resided  in  the  family  of  the  former,  during  which  time  they 
worked  together  as  farmers  and  as  carpenters  in  the  construction  of 
buildings.  At  the  time  of  the  homicide  they  were  joint  tenants,  re- 
siding together  in  a  house  upon  the  farm  where  the  tragedy  oc- 
curred. The  deceased  was  physically  strong  and  athletic,  of  violent 
temper,  and  inclined  to  be  exceedingly  overbearing  and  abusive  in 
his  deportment  toward  the  accused,  who  was  much  lighter  in  weight 
and  apparently  less  disposed  to  engage  in  the  quarrels  that  had  prev- 
iously occurred  between  them  relative  to  matters  pertaining  to  the 
operation  of  the  farm.  It  appears  quite  clearly  from  the  evidence 
that  Cakebread  was  a  man  subject  to  uncontrollable  fits  of  anger, 
and  had  quite  frequently  made  dangerous  assaults  upon  others,  in- 
cluding different  members  of  his  family,  with  which  fact  the  accused 
was  familiar.  During  the  forenoon  of  the  27th  day  of  June,  1904, 
the  accused  had  been  plowing  corn,  and  after  dinner  was  in  the  act 
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of  hitching  his  team  to  a  mower,  for  the  purpose  of  cutting  grass, 
when  Cakebread  ordered  him  to  continue  plowing  com  and  resorted 
to  the  most  opprobrious  language,  and  threatened  to  kick  him  off 
the  place,  even  if  it  became  necessary  to  kill  him  in  order  to  do  so. 
Thereupon  Cakebread  seized  the  accused  by  the  shoulder,  and  was 
in  the  act  of  striking  him  with  his  fist,  when  the  former  drew  a  re- 
volver, which  he  had  previously  purchased  for  protection  from  the 
alleged  threatened  assaults  of  Cakebread,  and  began  to  step  back- 
ward from  the  mower  toward  the  house,  repeatedly  telling  Cake- 
bread to  keep  back  if  he  did  not  want  to  get  hurt.  Cakebread,  de- 
claring that,  "if  that  is  your  game,  two  can  play  at  it  as  well  as  one, 
and  I  will  kill  you,"  started  for  the  house,  where  there  were  two  shot- 
guns and  a  revolver,  with  suitable  cartridges,  of  which  fact  accused 
was  thoroughly  conversant ;  but  he  was  able  to  reach  the  porch  first, 
and  after  repeatedly  renewing  his  command  to  keep  back,  and  while 
Cakebread  was  advancing  in  near  proximity  to  the  house,  the  fatal 
shot  was  fired.  Without  further  reference  to  or  characterization  of 
the  evidence,  which  is  quite  voluminous  and  in  some  respects  con- 
flicting, it  may  be  safely  suggested  that,  had  the  jury  believed  all  of 
the  testimony  offered  on  the  part  of  the  defense,  reasonable  justifica- 
tion for  the  homicide  might  have  been  found,  and  in  any  event  the  ac- 
cused w^as  entitled  to  the  requested  instruction. 

Sections  408  and  409  of  the  Revised  Code  of  Criminal  Proced- 
ure are  as  follows:  "Whenever  a  crime  is  distinguished  into  degrees 
the  jury,  if  they  convict  the  defendant,  must  find  the  degree  of  the 
crime  of  which  he  is  guilty.  The  jury  may  find  the  defendant  guilty 
of  any  offense,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  in  the  indictment  or  information,  or 
of  an  attempt  to  commit  the  offense."  As  manslaughter  is  dis- 
tinguished into  first  and  second  degrees  and  included  in  thci  charge 
of  murder,  the  jury  had  the  legal  right  to  convict  the  accused  of 
either  of  such  lesser  offenses,  the  degree  of  which  must  be  found, 
and  it  was  therefore  insufficient  and  erroneous  to  instruct  as  to  man- 
slaughter in  the  first  degree  without  defining  the  second  degree  of 
that  crime.  As  the  mandate  of  the  statute  is  that  the  jury  must  find 
the  degree,  and  the  court  must  instruct  as  to  all  matters  of  law  es- 
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sential  to  an  intelligent  consideration  of  the  facts  as  they  may  rea- 
sonably appear  to  the  respective  members  of  the  jury,  they  might 
have  been  misled  to  the  prejudice  of  the  accused  by  the  refusal  to 
give  the  requested  instruction.  Under  our  statute  it  is  indispensable 
to  the  proper  trial  of  a  homicide  case  that  the  degree  of  the  crime 
be  ascertained  and  designated  by  the  jury.  The  record  must  show 
this  essential  element  of  the  verdict,  in  order  to  enable  the  court  to 
pronounce  judgment  within  the  penalty  attached  to  a  crime  of  that 
degree.  From  an  Iowa  case  (State  v.  Clemens,  i  N.  W.  546)  we 
quote  as  follows :  "The  court  instructed  the  jury  *that  under  the  in- 
dictment the  defendant  may  be  found  guilty  of  murder  in  the  first 
degree,  or  murder  in  the  second  degree,  or  not  guilty,  as  the  evi- 
dence in  your  judgment  demands  at  your  hands.'  The  jury  were 
fully  instructed  as  to  the  necessary  elements  of  the  crimes  of  mur- 
der in  the  first  degree  and  murder  in  the  second  degree,  but  no  in- 
struction was  given  as  to  what  constituted  the  crime  of  manslaugh- 
ter. This,  we  think,  was  erroneous.  The  crime  of  manslaughter 
is  necessarily  included  in  that  of  murder,  and  in  all  cases  where  a 
party  is  put  upon  his  trial  for  murder  in  the  first  degree  all  the  de- 
grees of  criminal  homicide  should  be  explained  and  submitted  to  the 
jury."  In  State  v.  Brown,  4  South.  897,  the  court  say:  "In  such 
cases  the  jury  are  the  sole  judges  of  the  state  of  facts  disclosed  on 
the  trial,  which  may  justify  them  to  return  a  verdict  of  manslaugh- 
ter, and  the  court  is  powerless  to  avoid  their  verdict,  because  in  its 
opinion  the  evidence  called  for  the  finding  of  a  higher  offense.  The 
verdict  under  the  law  would  be  responsive  to  the  indictment,  and  it 
should  stand,  although  it  might  be  illogical,  unjust,  or  unjustifiable 
under  the  evidence.  Examples  are  not  wanting  of  cases  in  which 
the  jury  have  condemned  some  of  the  conspirators  in  a  murder 
case  for  the  highest  offense  charged,  and  the  other  conspirators  for 
manslaughter  only." 

In  criminal  cases  jurors  are  not  required  to  publicly  announce 
reasons  for  their  verdict,  and  the'  following  cases  are  consistent  with 
the  view  herein  expressed:  State  v.  Clark  yy  Pac.  287;  Lane  v. 
Commonwealth,  59  Pa.  371 ;  State  v.  Buffington,  66  Kan.  706,  72  Pac. 
213.    Our  conclusion,  therefore,  is  that  manslaughter  in  the  second 
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degree  embraces  all  forms  of  criminal  homicide  which  are  neither 
murder  nor  manslaughter  in  the  first  degree,  and  whenever  a  jury 
is  instructed  as  to  the  crime  of  manslaughter  a  verdict  therefor  is 
permissible  in  either  degree,  and  both  degrees  must  be  defined. 

For  the  failure  of  the  court  to  give  the  requested  instruction  or 
define  manslaughter  in  the  second  degree,  the  judgment  of  convic- 
tion is  reversed,  and  the  case  remanded  for  a  new  trial. 

HANEY,  J.,  dissenting. 


MURTHA  V.  HOWARD. 

A  statutory  notice  of  an  election  contest,  which  recites  that  the 
grounds  upon  which  plaintiff  will  contest  defendant's  right  to  the  office 
and  upon  wliich  he  claims  the  office  for  himself  "are  eet  out  in  the  here- 
unto attached  complaint,  which  said  complaint  is  hereby  made  a  part  of 
this  notice,"  makes  the  complaint  a  part  of  the  notice  of  contest,  and  'ho 
recitals  thereof  should  be  considered  in  determining  the  suffiicency  of  the 
facts  upon  which  contestant  relies. 

Rev.  Pol.  Ck)de,  §  1995,  requires  any  person  contesting  an  election  to 
furnish  sufficient  surety  for  costs  as  provided  in  the  Code  of  Civil  Pro- 
cedure. Rev.  Code  Civ.  Proc.  §  437,  provides  that,  where  security  for 
costs  has  been  given  and  is  insufficient,  defendant  may  move  for  addi- 
tional security,  and,  if  the  additional  security  is  not  given  within  a  rea- 
sonable time  to  be  fixed  by  the  court,  the  action  may  be  dismissed.  Held, 
that,  where  contestant  in  an  election  contest  gave  insufficient  security  for 
costs,  the  court  should  not  have  dismissed  the  contest,  in  the  absence  of 
a  showing  that  contestant  acted  in  bad  faith,  until  a  motion  for  addition- 
al security  had  been  made  and  granted  and  the  time  fixed  by  the  court  for 
giving  such  security  had  elapsed. 

(Opinion  filed,  Oct.  28,  1905.) 

Appeal  from  Circuit  Court,  Potter  County.  Hon.  Loring  E. 
Gaffy,  Judge. 

Statutory  election  contest  by  T.  F.  Murtha  against  S.  M.  How- 
ard.   From  an  order  of  dismissal,  contestant  appeals.    Reversed. 

Horner  &  Stewart,  Albert  Gunderson,  and  T.  F.  Murtha,  for  ap- 
pellant.   5*.  M,  Howard,  pro  se. 

FULLER,  P.  J.  At  the  November,  1904,  election  the  parties 
to  this  statutory  contest  were  opposing  candidates  for  the  office  of 
state's  attorney  of  Potter  county,  and  in  support  of  an  order  dis- 
missing the  proceeding  on  demurrer  respondent  contends  that  the 
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facts  stated  in  the  notice  of  contest  are  insufficient,  and  that  no  se- 
curity for  costs  was  furnished  as  required  by  statute.  It  may  be 
well  conceded  that  the  facts  and  grounds  upon  which  appellant  re- 
lied do  not  sufficiently  appear  in  what  respondent  considers  to  be  the 
only  statutory  notice  of  contest,  but  a  connected  paper,  duly  verified 
and  concurrently  served  and  filed  therewith,  contains  a  plain  an! 
concise  recital  of  facts,  which,  if  true,  are  abundantly  sufficient  to 
entitle  appellant  to  the  office,  and  the  same  is  referred  to  in  the  no- 
tice as  follows :  "You  will  further  take  notice  that  the  grounds  upon 
which  said  plaintiff  will  contest  your  right  to  said  office,  and  the 
grounds  upon  which  the  plaintiff  claims  said  office  for  himself, 
are  set  out  in  the  hereunto  attached  complaint,  which 
said  complaint  is  hereby  made  a  part'  of  this  notice."  Though 
the  practice  is  informal  and  plainly  unnecessary  in  a  proceeding  of 
this  character,  the  so-called  complaint  was  made  a  part  of  the  notice 
of  contest,  and  according  to  all  modem  authority  and  the  uniform 
decisions  of  this  court  since  disaffirming  the  case  of  Aultman  &  Co. 
V.  Siglinger,  2  S.  D.  442,  50  N.  W.  911,  the  recitals  thereof  ought 
to  hiiwe  been  considered  in  determining  the  sufficiency  of  the  facts 
and  grounds  upon  which  the  contestant  relied.  First  Nat.  Bank  v. 
Dakota  F.  &  M.  Ins.  Co.,  6  S.  D.  424,  61  N.  W.  439 ;  Cranmer  v. 
Kohn,  II  S.  D.  245,  76  N.  W.  937;  Thomas  v.  Douglas  County, 
13  S.  D.  520,  83  N.  W.  580.  As  proof  of  the  specific  facts  stated 
at  great  length  in  this  misnamed  portion  of  the  notice,  which  was 
duly  verified  and  served  within  the  time  prescribed  by  statute,  would 
entitle  the  contestant  to  prevail,  it  is  needless  to  determine  whether 
"may"  means  "must,"  as  used  in  section  1988  of  the  Revised  Polit- 
ical Code,  providing  that  the  notice  of  contest  "may  be  verified  as 
a  pleading  in  a  civil  action." 

Before  serving  the  notice  of  contest,  appellant  procured  one  D. 
O'Connor  to  indorse  the  same,  as  surety  for  costs,  and  at  the  hear- 
ing of  a  motion  to  dismiss  the  proceeding  directed  thereto  the  se- 
curity for  costs  was  very  properly  held  insufficient,  but  the  contest- 
ant thereupon  offered  to  give  sufficient  surety  which  offer  was  de- 
nied by  the  trial  court.  Section  1995  of  the  Revised  Political  Code 
is  as  follows :   "Any  person  bringing  a  contest  under  the  provisions 
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of  this  article  must,  before  bringing  the  same,  furnish  good  and  suf- 
ficient surety  for  costs  as  provided  in  the  code  of  civil  procedure, 
and  the  obligation  of  such  surety  shall  be  completed  by  simply  en- 
dorsing the  notice  of  contest  as  security  for  the  costs."  In  the  ab- 
sence of  anything  to  show  that  this  ineffectual  attempt  to  furnish 
good  and  sufficient  surety  for  costs  was  made  in  bad  faith,  the  pro- 
ceeding ought  not  to  have  been  dismissed  until  a  motion  upon  notice 
for  additional  security  had  been  made  and  granted  and  the  time 
fixed  by  the  court  for  giving  of  such  security  had  elapsed.  Section 
437,  Rev.  Code  Civ.  Proc.  In  conformity  with  the  practice  suggest- 
ed by  our  statute,  an  able  author  of  an  article  on  "Costs"  cites  nu- 
merous authorities  to  support  his  text  as  follows :  "If  there  has  been 
an  attempt  to  comply  with  the  law  by  giving  security,  but  it  is  for 
any  reason  defective,  the  cause  should  not  be  dismissed,  without 
giving  the  party  an  opportunity  to  give  additional  and  sufficient  se- 
curity."    II  Cyc.  190. 

For  reasons  herein  expressed,  the  notice  of  contest  is  held  to 
be  sufficient,  and  the  order  appealed  from  is  reversed  and  the  case 
remanded,  with  the  direction  that  appellant  be  given  a  reasonable 
opportunity  to  furnish  good  and  sufficient  surety  for  costs  in  the 
manner  provided  by  law. 


KIRBY  V.  CITIZENS'  TELEPHONE  CO.  et  al. 

Error  in  refusing  to  strike  out  incompetent  evidence  in  an  equitable 
action  tried  to  the  court  is  not  ground  for  reversal,  unless  such  incompe- 
tent evidence  is  conclusive  of  the  rights  of  the  parties,  where  there  is 
sufflcinnt  competent  evidence  upon  which  the  findings  may  stand,  as  it 
will  be  presumed  that  the  court  disregarded  the  incompetent  evidence. 

(Opinion  filed,  Nov.  1,  1905.) 

Appeal  from  Circuit  Court,  ^linnehaha  County.  Hon.  Joseph 
W.  JoNES^  Judge. 

Action  by  Joe  Kirby  against  the  Citizens  Telephone  Company 
and  another.  From  a  judgment  in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Joe  Kirby,  for  appellant.  Porter  &  King  and  Aikens  &  Judge, 
for  respondents. 
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CORSON,  J.  This  is  an  action  in  equity  by  the  plaintiff  to  re- 
strain the  defendant  from  placing  and  maintaining  telephone  poles 
in  front  of  his  residence,  in  the  city  of  Sioux  Falls.  Findings  and 
judgment  being  in  favor  of  the  defendant,  the  plaintiff  has  appealed. 

The  case  was  formerly  before  this  court  on  an  appeal  from  an 
order  dissolving  the  temporary  injunction,  and  is  reported  in  17  S. 
D.  362,  97  N.  W.  3,  and  the  facts  are  fully  stated  therein.  On  the 
remittitur  going  down  from  this  court,  the  case  was  tried  upon  the 
merits,  and  the  material  findings  of  the  court  necessary  to  be  con- 
sidered on  this  appeal  only  will  be  given.  Findings  i,  2,  3,  4,  and  5, 
being  formal  matters,  and  practically  copies  of  the  allegations  of  the 
complaint  admitted  by  the  answer,  are  omitted.  Findings  6,  7,  and 
8  are  copies  of  the  ordinances  of  the  city  of  Sioux  Falls,  which 
were  set  forth  in  the  answer  and  the  existence  of  which  was  ad- 
mitted by  the  plaintiff.  The  other  findings  of  the  court,  from  9  to 
15,  inclusive,  are  in  substance  as  follows:  That  the  defendant  erect- 
ed and  constructed  its  poles  and  its  wires  and  performed  all  the 
acts  and  things  in  connection  therewith  in  the  construction  of  its 
telephone  system  and  plant  in  accordance  with  the  terms  and  in  the 
manner  prescribed  by  the  ordinances  of  said  city ;  that  said  defend- 
ant did  not  carelessly  or  negligently  construct  or  erect  its  said  tel- 
ephone poles  and  plant,  and  that  the  operation  and  maintenance  of 
the  same  does  not  cause  unnecessary  injury  or  inconvenience  to  the 
said  plaintiff  or  any  injury  to  his  property ;  that  plaintiff's  lots  and 
the  street  have  been  so  laid  out  that  there  exists  in  front  of  said 
premises  a  five-foot  sidewalk,  and  between  the  said  sidewalk  and  the 
traveled  part  of  the  street  is  a  parking  about  12  feet  in  width, 
which  parking  extends  from  the  sidewalk  to  the  gutter;  that  the 
said  plaintiff  under  the  ordinance  of  said  city,  in  the  parking  upon 
the  land  hereinbefore  described,  and  within  12  feet  of  the  line  of  the 
street,  planted  a  number  of  valuable  shade  and  ornamental  trees, 
and  made  and  kept  in  order  the  said  park  or  grass  plat  between  the 
said  sidewalk  and  curbing  ,thereby  rendering  the  aforesaid  property 
more  valuable  and  increasing  its  usefulness  and  advantage  generally ; 
that  after  said  plaintiff  had  made  the  said  improvements  the  said  de- 
fendant did,  under  and  in  pursuance  of  the  ordinance  of  said  city, 
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lawfully  and  rightfully  enter  upon  the  premises  and  erect,  in  the 
extreme  northwest  corner  of  the  said  lot  and  upon  the  very  outer  edge 
of  said  parking  and  near  the  curbing  of  said  street,  a  good,  sound 
telephone  pole,  45  feet  in  height,  upon  which  it  placed  cross-arms 
and  wires ;  that  said  pole  was  carefully  and  properly  erected  and  the 
wires  placed  thereon,  at  such  a  height  that  they  did  in  no  manner 
injure  the  tops  of  the  trees  planted  and  growing  upon  said  premises; 
that  the  erection  of  said  pole  has  not  in  any  manner  damaged  or  in- 
jured any  portion  of  plaintiff's  property,  nor  has  the  placing  of  the 
wires  upon  said  pole  damaged  or  injured  the  same,  nor  does  the 
same  injure  or  destroy  in  any  way  the  trees  and  grass  which  the 
plaintiff  has  caused  to  grow  upon  said  parking;  that  the  erection 
of  said  pole  and  the  stringing  of  wires  thereon  has  in  no  manner  de- 
preciated the  value  of  said  property,  and  has  not  injured  or  render- 
ed inconvenient  the  use  or  occupation  of  said  property  by  said  plain- 
tiff ;  that  the  wires  strung  upon  said  pole  are  only  such  as  are  nec- 
essary and  requisite  to  carry  on  and  do  the  business  required  by 
said  telephone  system ;  that  the  defendant  has  not  paid  plaintiff  any- 
thing on  account  of  the  erection  of  the  said  pole,  and  has  not  com- 
menced any  action  or  proceeding  of  any  kind  to  determine  the 
amount  of  any  damage  that  might  possibly  accrue  to  him  by  virtue 
of  its  telephone  system  and  plant  by  the  defendant ;  that  the  con- 
struction of  said  telephone  system  and  plant  and  the  erection  of  said 
pole  and  the  stringing  of  wires  thereon  has  in  no  way  damaged  the 
plaintiff,  nor  his  premises ;  that  there  were  alleys  parrallel  to  a  por- 
tion of  Duluth  avenue,  and  that  said  alleys  did  not  extend  the  en- 
tire length  of  said  avenue,  nor  did  they  extend  parallel  to  so  much 
of  said  avenue  as  is  necessary  for  said  defendant  to  occupy  w:ith  its 
telephone  system  and  plant,  and  that  said  alleys  are  not  unoccupied ; 
and  that  the  erection,  construction,  and  maintenance  of  the  said  tel- 
ephone system  and  plant  does  not  create  any  additional  servitude  or 
burden  upon  the  streets  of  said  city.  From  these  findings  the  court 
concludes  that  the  said  plaintiff  is  not  entitled  to  a  decree  restrain- 
ing the  defendant  as  prayed  for  in  the  complaint,  and  that  the  com- 
plaint should  be  dismissed  on  the  merits. 

The  appellant  excepted  to  all  the  findings  of  the  count  above 
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set  forth,  except  the  one  as  to  the  plaintiff's  parking  in  front  of  his 
lot.  The  plaintiff  has  assigned  as  error  the  overruling  of  plaintiff's 
motion  that  the  answer  to  the.  following  question  asked  of  defend- 
ant's witness  be  stricken  out :  "Q.  State  how  defendant's  plant  is 
constructed."  To  which  the  witness  answered :  **The  plant  is  con- 
structed according  to  the  city  ordinance."  Also,  the  court's  refusal 
to  find  the  faats  as  requested  by  plaintiff  as  appears  by  his  proposed 
findings  and  in  making  findings  Nos.  9  to  15,  inclusive,  and  in  re- 
fusing plaintiff  a  new  trial.  The  exceptions  to  the  findings  of  the 
court  are  that  they  are  not  supported  by  the  evidence.  The  ordi- 
nance set  out  in  the  answer  and  admitted  in  evidence  pre- 
scribes in  detail  the  manner  in  which  the  defendant  should  construct 
its  telephone  plant,  including  the  dimensions  and  size  of  the  poles 
upon  which  the  wires  were  to  be  strung  and  the  streets  in  which 
the  same  might  be  placed.  That  the  defendant  had  constructed  its 
telephone  system  in  accordance  with  the  ordinance  of  the  city  was 
shown  by  the  witnesses  introduced  on  the  part  of  the  defendant, 
independently  of  the  answer  of  the  witness  to  the  question  which 
the  plaintiff  moved  to  strike  out.  Conceding  that  the  court  erred 
m  refusing  to  strike  out  this  answer,  such  ruling  would  not  con- 
stitute reversible  error,  as  this  court  would  presume  that  the  trial 
court  disregarded  all  incompetent  evidence  in  making  its  findings, 
if  there  was  competent  evidence  upon  which  the  findings  could  be 
based,  except  where  such  incompetent  evidence  is  such  as  to  be 
conclusive  of  the  rights  of  the  parties.  Starkweather  v.  Bell,  12 
S.  D.  155,  156,  80  N.  W.  183.  It  is  recited  in  the  bill  of  exceptions 
that  one  of  the  defendant's  witnesses,  after  he  duly  qualified,  testi- 
fied: '*!  am  acquainted  with  Mr.  Kirby's  residence,  comer  of  Du- 
luth  avenue  and  Sixth  street.  The  pole  placed  at  the  corner  of  his 
parking  is  a  45-foot  pole,  39  feet  above  the  ground  and  6  feet  in 
the  ground.  It  is  what  is  known  as  a  45-foot  pole.  The  pole  is 
placed  right  exactly  on  the  corner  of  the  lot — the  northwest  corner 
— of  Mr.  Kirby's  place  on  Duluth  avenue.  There  are  wires  strung 
on  the  cross-arm  of  this  pole,  and  the  wires  run  over  the  tops  of  the 
trees  of  plaintiff.  This  pole  was  erected  and  the  wires  run  in  the 
usual  manner  of  other  work  of  a  similar  nature  in  the  erection  of 
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this  plant  in  this  city  and  maintaining  it.  A  few,  a  very  few,  of  the 
topmost  branches  of  the  trees  touch  the  wires.  There  are  about 
26  wires  on  the  pole.  There  are  electric  light  wires  of  the  city  of 
Sioux  Falls  attached  to  this  pole.  This  pole  is  placed  at  a  point 
similar  to  other  poles  at  the  street  crossings,  and  it  is  constructed  in 
the  usual  manner  and  in  a  manner  to  cause  the  least  possible  incon- 
venience. The  first  cross-arm  is  four  inches  from  the  top  of  the 
pole,  with  a  space  of  twelve  inches  between  the  different  cross-arms. 
There  are  three  cross-arms  now  on  the  pole.  The  highest  pole  now 
in  use  in  the  city  of  the  defendant  company  is  65  feet  high,  and  the 
shortest  25  feet  high.''  Other  witnesses  on  the  part  of  the  defend- 
ant gave  similar  testimony.  It  will  thus  be  seen  that  the  court  was 
enabled  to  determine  therefrom  whether  or  not  the  plant  was  con- 
structed and  the  poles  erected  in  substantial  compliance  with  the  or- 
dinance, and  the  findings  of  the  court  upon  this  question  were  clear- 
ly justified  by  the  evidence  before  him.  Taking  this  view  of  the 
case,  it  is  not  necessary,  therefore,  to  discuss  or  decide  as  to  the  cor- 
rectness of  the  ruling  of  the  court  in  refusing  to  strike  out  the  an- 
swer. 

While  it  is  true  there  was  some  conflict  in  the  evidence,  we  are 
inclined  to  take  the  view  that  no  finding  of  the  court  is  in  conflict 
with  the  preponderance  of  the  evidence.  While  the  plaintiff,  as  a 
witness  in  his  own  behalf,  claimed  that  liis  property  was  more  or 
less  damaged  by  the  erection  of  the  telephone  pole  in  the  comer  of 
his  parking,  he  fails  to  give  any  particular  damage  which  he  or  his 
property  have  sustained  thereby,  and  he  only  states  generally  that 
in  his  opinion  his  property  was  rendered  less  valuable  by  reason  of 
the  erection  of  this  pole  and  wires  in  front  of  the  same.  The  wit- 
nesses on  the  part  of  the  defendant  clearly  competent  stated  facts 
showing  that  neither  the  plaintiff  nor  his  property  sustained  any 
damage  or  injury  by  reason  of  the  erection  of  defendant's  telephone 
system. 

The  right  of  the  defendant  to  construct  its  telephone  system  and 
erect  the  poles  for  that  purpose,  subject  to  the  qualifications  that  the 
right  must  be  exercised  in  such  a  manner  as  not  to  cause  an  unnec- 
essary injury  or  inconvenience  to  property  owners,  was  decided  by 
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this  court  on  the  former  appeal,  and  need  not  be  further  discussed 
in  this  opinion.  Certainly  there  was  no  evidence  in  this  case  prov- 
ing or  tending  to  prove  that  the  defendant  was  exercising  the  right 
in  such  a  manner  as  to  cause  the  plaintiff  any  unnecessary  injury 
or  inconvenience. 

It  is  further  contended  by  the  plaintiff  that  the  court  should 
have  found  certain  other  facts  proposed  by  the  plaintiff,  but  these 
proposed  findings  were  either  included  in  the  findings  of  the  court 
as  made,  presented  immaterial  matter,  or  were  not  supported  by  the 
evidence. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit  court 
and  order  denying  a  new  trial  are  affirmed. 

FULLER,  P.  J.,  took  no  part  in  this  decision. 


STATE  V.  CRAM. 

Laws  1903,  p.  250,  c.  190,  §  7,  makes  it  a  misdemeanor  to  peddle  with- 
out a  license,  and  imposes  a  fine  for  so  doing.  Rev.  Pen.  Code,  §  3,  defines 
a  public  offense  as  an  act  or  omission  forbidden  by  law,  punishable  by 
fine,  etc.  Rev.  Code  Civ.  Proc.  §  15,  defines  a  criminal  action  as  one  pros- 
ecuted by  the. state  against  a  person  charged  with  a  public  offense  for  the 
punishment  thereof.  Rev.  Code  Cr.  Proc.  §  479,  provides  that  the  mode 
of  review  in  criminal  actions  shall  be  by  writ  of  error.  Held,  that  a  re- 
view of  a  conviction  under  Laws  1903,  p.  250,  c.  190,  |  7,  could  only  be 
had  by  writ  of  error,  and  not  by  appeal;  the  conviction  being  in  a  crim- 
inal action. 

(Opinion  filed,  Oct.  24,  1906.) 

Appeal  from  Circuit  Court,  Clay  County.  Hon.  E.  G.  Smith, 
Judge. 

Charles  D.  Cram  was  acquitted  of  peddling  without  a  license, 
and  the  state  appeals.    Dismissed. 

Philo  Hall,  Atty.  Gen.  and  H.  G.  Tiltou,  State's  Atty.,  for  the 
State.    French  &  Onis,  for  respondent. 

HAXEY,  J.  The  defendant  was  convicted  and  fined  in  jus- 
tice's court  for  violating  the  peddler's  license  act.  He  appealed  to 
the  circuit  court  on  questions  of  law  alone,  where  the  justice's  judg- 
ment was  reversed ;  and  thereupon  the  state's  attorney  served  upon 
defendant  attorneys,  and  the  clerk  of  the  courts  the  following  notice : 
"Take  notice  that  the  plaintiff,  the  state  of  South  Dakota,  in  the 
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above-entitled  action,  appeals  to  the  Supreme  Court  of  said  state 
from  a  judgment  entered  therein  on  the  5th  day  of  March,  1904,  in 
favor  of  the  defendant  and  against  the  plaintiff,  dismissing  said  ac- 
tion and  reversing  the  judgment  of  the  justice  court." 

The  act  under  which  the  defendant  was  convicted  provided  that 
any  person  who  should  be  found  dealing  as  a  peddler  without  hav- 
nig  paid  and  received  the  license  therein  specified  should  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  fined 
not  less  than  $25  nor  more  than  $100.  Law^s  1903,  p.  250,  c.  190,  § 
7.  A  crime  or  public  offense  is  an  act  or  omission  forbidden  by  law, 
and  to  which  is  annexed,  upon  conviction,  either  of  the  following 
punishments:  Death,  imprisonment,  fine,  removal  from  office,  or 
disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  this  state.  Rev.  Pen.  Code,  §  3.  Crimes  are  divided  into  fel- 
onies and  misdemeanors.  Id.  §  4.  A  felony  is  a  crime  which  is  or 
may  be  punishable  with  death  or  by  imprisonment  in  the  state  prison. 
Id.  §  5.  Every  other  crime  is  a  misdemeanor.  Id.  §  6.  An  action 
is  an  ordinary  proceeding  in  a  court  of  justice,  by  which  a  party 
prosecutes  another  party  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense.  Rev.  Code  Civ.  Proc.  §  12.  A  criminal  action  is 
one  prosecuted  by  the  state  as  a  party  against  a  person  charged  with 
a  public  offense  for  the  punishment  thereof.  Id.  §  15.  Every  other 
is  a  civil  action.  Id.  §  16.  This,  then,  is  clearly  a  criminal  action. 
As  to  such  actions,  this  court  has  appellate  jurisdiction  only,  and 
such  jurisdiction  can  be  acquired  only  in  the  manner  prescribed  by 
law.  Const,  art.  5,  §  2;  2  Ency.  PI.  &  Prac.  24.  The  mode  of  re- 
view in  criminal  actions  prescribed  by  our  statutes  is  by  writ  of  er- 
ror. Rev.  Code  Cr.  Proc.  §  479  et  seq.  Where  a  writ  of  error  is 
applicable,  it  is  the  exclusive  mode  of  review  in  all  civil  and  crim- 
inal cases,  unless  statutes  provide  otherwise.  Unless  there  is  some 
statute  expressly  allowing  it,  no  appeal  will  lie.  2  Ency.  PI.  &  Prac. 
30.  We  are  aware  of  no  statute  which  expressly  or  by  implication 
allows  a  review  of  a  criminal  action  in  this  court,  otherwise  than 
by  writ  of  error. 

This  appeal  is  therefore  dismissed. 
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WOOD  V.  SAGINAW  GOLD  MINING  &  MILLING  CO. 

In  case  of  a  conflict  between  appellant's  abstract  and  respondent's  ad- 
ditional abstract,  the  Supreme  Court  may  examine  the  original  record. 

Under  Code  Civ.  Proc.  §  289,  providing  that,  if  the  report  of  a  referee 
is  accepted  by  the  court,  judgment  may  be  entered  thereon  eight  days  af- 
ter written  notice  of  the  filing  of  the  report,  a  judgment  entered  of  record 
on  the  16th  day  of  September  was  not  premature,  where  notice  of  the  fil- 
ing of  the  report  was  served  on  September  6th  preceding. 

Code  Civ.  Proc.  §  285,  provides  that  the  trial  by  a  referee  shall  be  con- 
ducted in  like  manner  as  a  trial  by  the  court,  and  confers  on  the  referee 
certain  enumerated  powers  for  the  purposes  of  trial.  Section  288  requires 
the  referee's  report  to  contain  findings  of  fact  and  conclusions  of  law 
which  may  be  excepted  to  and  reviewed  as  if  made  by  the  court,  and 
which  shall  have  the  same  effect  as  though  made  by  the  court  upon  the 
trial  of  questions  of  fact.  Held,  that  the  findings  of  a  referee  will  be  gov- 
erned on  appeal  by  the  same  rules  as  findings  of  the  court,  and  will  only 
be  disturbed  when  there  is  a  clear  preponderance  of  evidence  against 
them. 

The  president  of  a  mining  corporation,  who  acts  for  the  corporation 
in  e-ecuring  patents  for  its  mining  ground,  may  bind  the  corporation  by 
contracts  necessary  and  proper  for  the  purpose  of  expediting  the  obtain- 
ing of  patents  and  securing  the  claims  for  the  corporation,  as  against 
adverse  claims  made  in  contesting  the  applications  for  patents. 

(Opinion  filed,  Nov.  1,  1905.) 

Appeal  from  Custer  County  Court.    Hon.  Levi  McGee,  Judge. 

Action  by  Buel  R.  Wood  against  the  Saginaw  Gold  Alining  & 
Milling  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  nevy  trial,  defendant  appeals.    Affirmed. 

JV.  E.  Benedict,  Chambers  Kellar,  and  Jas,  G.  Stanley,  for  ap- 
pellant.   £.  L.  Grantham,  for  respondent. 

CORSON,  J.  This  is  an  action  by  the  plaintiff  to  recover  of 
the  defendant  the  sum  of  $6oo  alleged  to  have  been  paid  by  the 
plaintiff  for  the  defendant  upon  an  agreement  by  the  defendant  to 
repay  the  same.  The  case  was  tried  by  a  referee,  and  his  findings 
and  report  in  favor  of  the  plaintiff  were  confirmed  by  the  circuit 
court,  and  from  the  judgment  entered  thereon,  and  the  order,  deny- 
ing a  new  trial,  the  defendant  has  appealed.  A  reversal  of  the  judg- 
ment is  sought  upon  three  grounds:  (i)  That  the  judgment  based 
upon  the  referee's  report  was  prematurely  entered;  (2)  that  the 
evidence  is  insufficient  to  support  the  findings  of  the  referee  and 
Vol.  20.  s.  D.  n. 
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the  judgment  of  the  circuit  court  entered  thereon;  (3)  that  no  au- 
thority is  shown  in  L.  B.  Woodbury,  the  president  of  the  defendant 
company,  to  bind  the  defendant  by  the  alleged  contract. 

It  is  contended  by  the  appellant  that  the  judgment  entered  upon 
the  referee's  report  was  prematurely  entered,  for  the  reason  that 
eight  days  had  not  elapsed  after  service  of  a  written  notice  of  the 
filing  of  the  report  before  the  entry  of  judgnient.  Notice  that  judg- 
ment would  be  applied  for  was  given  on  the  6th  day  of  September, 
1904,  and  the  judgment  appears  by  the  original  record  to  have  been 
signed  by  the  court  on  the  14th  day  of  September,  but  not  entered 
until  the  i6th  day.  As  there  was  a  conflict  between  the  appellant's 
abstract  and  the  respondent's  additional  abstract  as  to  the  date  of  the 
entry  of  the  judgment,  this  court  was  authorized  to  examine  the  orig- 
inal record,  and  by  that,  as  before  stated,  it  appears  that  the  judgment 
was  entered  on  the  16th  and  not  the  14th,  as  stated  in  appellant's  ab- 
stract. Section  289  of  the  Code  of  Civil  Procedure  provides:  **If 
the  report  is  accepted  by  the  court,  judgment  may  be  entered  there- 
on after  the  expiration  of  eight  days  after  written  notice  of  the 
filing  of  the  report  served  by  either  party  on  the  adverse  attorney." 
It  will  be  noticed  that  the  language  of  the  section  is:  **If  the  re- 
poi-t  is  accepted,  *  *  *  judgment  may  be  entered  thereon  after  the 
expiraticn  of  eight  days  after  a  written  notice  of  the  filing  of  the 
report.  *  *  *"  In  this  case  it  will  be  observed  that  the  notice  was 
served  on  the  6th  day  of  September,  and  that  the  judgment  was  en- 
tered of  record  on  the  i6th  day  of  September.  Hence  the  full  eight 
days  had  expired  after  the  service  of  notice  and  before  the  entry 
of  judgment,  and  the  contention  of  appellant,  therefore,  that  the 
judgment  w^as  prematurely  entered  is  not  sustained  by  the  record. 

It  is  further  contended  by  the  appellant  that  the  findings  of  the 
referee  as  accepted  and  adopted  by  the  court  are  nol  sustained  by 
the  evidence,  and  it  contends  that  a  different  rule  should  be  applied 
to  the  findings  of  a  referee  from  that  applied  to  findings  by  a  court. 
Ikit,  in  our  view  of  the  law,  the  rule  applicable  to  findings  by  a 
court  is  applicable  to  findings  made  by  a  referee.  For  the  purposes 
of  the  trial  the  referee  takes  the  place  of  the  trial  court,  and  has 
many  of  the  powers  of  the  circuit  court  conferred  upon  him  by  the 
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provisions  of  section  285  of  the  Code  of  Civil  Procedure.  By  the 
provisions  of  section  288,  Code  Civ.  Proc,  it  is  provided  that :  '*The 
report  upon  the  trial,  *  *  *  the  findings  of  fact  and  conclusions  of 
law  upon  the  issues  raised,  *  *  *  may  be  excepted  to  and  reviewed 
in  like  manner  as  if  made  by  the  court,  and  such  findings  and  con- 
clusions shall  have  the  same  effect  as  though  made  by  the  court  upon 
the  trial  of  questions  of  fact."  In  Randall  v.  Burk  Twp.,  4  S.  D. 
337y  57  N.  W.  4,  this  court  held  that  on  a  review  of  the  evidence 
this  court  would  presume  that  the  decision  of  the  trial  court  or  ref- 
eree as  to  the  weight  of  the  evidence  was  correct,  and  that  it  is  only 
when  this  court  is  satisfied  that  there  is  a  clear  preponderance  of 
the  evidence  against  such  decision  that  such  presumption  will  be 
overcome  and  the  decision  of  the  trial  court  or  referee  reversed.  It 
will  thus  be  seen  that  this  court  treats  the  decision  of  a  referee  pre- 
cisely as  it  treats  the  decision  of  a  court.  The  rule,  therefore,  ap- 
plicable to  the  findings  of  a  court,  must  be  applied  to  thx  fiudirgs 
of  the  referee. 

In  the  case  at  bar  practically  the  only  evidence  on  the  part  of 
the  plaintiff  was  that  given  by  the  plaintiff  himself,  and  the  only 
evidence  given  on  the  part  of  the  defendant  was  the  evidence  given 
by  the  defendant's  president,  with  whom  the  plaintiff  claimed  to  have 
made  the  contract  upon  which  the  action  was  based.  It  is  sufficient 
to  say  that  this  evidence  was  conflicting,  that  many  of  the  state- 
ments made  by  the  plaintiff  were  denied  by  the  president  of  the- com- 
pany, but  as  both  witnesses  were  personally  examined  before  the 
referee,  and  he  had  an  opportunity  to  observe  the  demeanor  of  the 
witnesses  and  the  manner  in  which  their  testimony  was  given,  he 
was  better  able  to  judge  of  the  weight  to  be  given  to  the  evidence 
of  the  respective  witnesses  than  is  this  court;  and  we  cannot  say, 
from  an  examination  of  this  evidence,  that  there  was  a  clear  pre- 
ponderance of  the  same  against  the  findings  of  the  referee.  A  re- 
view of  the  evidence  would  serve  no  useful  purpose,  and  hence  we 
no  not  deem  such  a  review  necessary  in  this  opinion.  It  must  suf- 
fice to  say  that  it  is  quite  clear  from  the  evidence  that  the  plaintiff 
advanced  $600  to  purchase  interests  in  mining  claims,  in  order  to 
prevent  a  contest  being  inaugurated  in  the  land  office  against  the  ap- 
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plication  of  the  defendant  for  a  patent  for  its  mining  claims.  The 
plamtiff  claimed  that  he  advanced  the  money  at  the  request  of  the 
president  of  the  defendant,  and  upon  an  express  agreement  on  his 
part  on  behalf  of  the  corporation  that  he  should  be  repaid  the  sum 
so  expended  by  him.  The  president  of  the  corporation  did  not  deny 
that  the  plaintiff  expended  the  amount  of  money  claimed  by  him 
to  have  been  expended,  but  denied  that  he,  as  president  or  agent  of 
the  corporation,  agreed  on  its  behalf  to  repay  the  same  to  the  plain- 
tiff. The  only  issues,  therefore,  were  as  to  whether  or  not  the  pres- 
ident of  the  company  did  agree  that  the  money  so  paid  by  the  re- 
spondent should  be  refunded  to  him,  and  whether  or  not  he  was 
authorized  to  bind  the  company  to  repay  the  same.  Upon  these 
issues,  as  we  have  seen,  the  referee  found  in  favor  of  the  respondent. 

The  further  contention  by  the  appellant  that  the  evidence  of  the 
authority  of  the  president  to  bind  the  corporation  for  the  repayment 
of  the  money  so  expended  by  the  respondent  was  insufficient  to  jus- 
tify the  referee  in  his  finding  as  to  the  liability  of  the  appellant  is 
untenable.  It  would  seem  from  the  evidence  that  the  president  was 
not  only  acting  as  such  president,  but  also  as  the  managing  agent 
of  the  corporation  in  its  operations  in  Custer  county;  and  we  are 
inclined  to  take  the  view  that  there  was  sufficient  evidence  to  war- 
rant the  referee  in  finding  that,  inasmiKh  as  he  was  acting  for  the 
corporation  in  securing  the  patents  for  their  mining  ground,  he  was 
authorized  to  make  contracts  necessary  and  proper  for  the  purpose 
of  expediting  the  obtaining  of  patents  and  securing  the  claims  for 
the  company,  as  against  adverse  claims  that  might  be  made  in  con- 
testing such  applications  for  patents. 

The  judgment  of  the  circuit  court,  and  the  order  denying  a  new 
trial,  are  affirmed.. 


STATE  V.  GRANT. 

The  unexplained  fact  of  a  saloon  being  open  on  Sunday,  in  violation 
of  Rev.  Pol.  Code,  §  2847,  requiring  all  saloons  to  be  closed  on  Sunday,  is 
sufficient  to  justify  a  conviction  of  the  keeper  thereof. 

On  a  prosecution  of  the  keeper  of  a  saloon  for  keeping  it  open  on 
Sunday,  it  is  no  defense  that  the  saloon  was  opened  by  the  keeper's  bar- 
tender without  authority  and  contrary  to  the  keeper's  instructions. 
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Since  Rev.  Pol.  Code,  §  2847,  requiring  "all  saloons  ♦  ♦  *  and  all 
other  places  ♦  ♦  ♦  where**  liquors  are  sold  to  be  closed  on  Sunday,  oocs 
not  refer  alone  to  legally  licensed  Ealoons,  the  allegation  in  an  informa- 
tion for  a  violation  of  the  statute  that  the  place  was  a  licensed  saloon,  is 
surplusage,  and  the  keeper  may  be  convicted,  though  his  liquor  license  is 
void. 

An  instruction  that  the  reasonable  doubt  which  entitles  a  defendant 
to  an  acquittal  is  a  doubt  of  gulit  reasonably  arising  from  all  the  evidence 
is  not  misleading  because  it  declares  that  the  doubt  must  be  such  a  doubt 
as  the  Juror  is  able  to  give  a  reason  for. 

(Opinion  filed,  Oct.  24,  1905.) 

Error  to  Circuit  Court,  Roberts  County.  Hon.  J.  H.  McCoy, 
Judge. 

Charles  H.  Grant  was  convicted  of  failing  to  keep  his  saloon 
closed  on  Sunday,  and  he  brings  error.    Affirmed. 

£.  M.  Bennett  and  /.  /.  Batterton,  for  plaintiff  in  error.  Philo 
Hall,  Atty,  Gen.,  FranU  McNidty,  State's  Atty.  (Aubrey  Laivrencc, 
of  counsel),  for  the  State. 

HANEY,  J.  The  defendant  was  charged  with  having  been  a 
legally  licensed  saloon  keeper  and  as  such  having  failed  to  keep  his 
saloon  closed  on  the  first  day  of  the  week,  commonly  called  Sunday. 
He  was  found  guilty  as  charged  in  the  information,  his  motion  for 
a  new  trial  was  denied,  he  was  fined  $300,  and  brought  the  convic- 
tion here  for  review  by  writ  of  error. 

The  evidence  discloses  that  the  accused  was  operating  a  licensed 
saloon  in  the  city  of  Sisseton ;  that  he  was  absent  from  Sisseton  on 
the  day  the  oflfense  is  alleged  to  have  been  committed;  that  one 
Adler  went  to  the  back  door  of  the  saloon  on  the  day  alleged  with 
a  pail,  which  he  handed  to  some  one  inside  of  the  door,  together 
with  some  money,  and  received  the  pail  with  some  beer  in  it,  which 
he  carried  to  the  back  room  of  a  meat  market  where  he  was  work- 
ing; and  that  other  persons  were  seen  to  go  under  the  stairway  at 
the  rear  of  the  saloon,  where  Adler  went  when  he  received  the  beer, 
on  the  day  alleged.  By  whom  the  door  was  opened,  or  by  whom  the 
beer  was  delivered,  does  not  appear.  The  law  under  which  the  ac- 
cused was  convitcted  contains  these  provisions:  "All  saloons,  res- 
taurants, bars  in  hotels  or  elsewhere,  and  all  other  places  except  drug 
stores,  where  any  of  the  liquors  mentioned  in  this  article  are  sold 
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or  kept  for  sale,  either  at  wholesale  or  retail,  shall  be  closed  on  the 
first  day  of  the  week  commonly  called  Sunday/'  Rev.  Pol.  Code,  § 
2847.  "Any  person  who  shall  violate  any  of  the  provisions  of  the 
two  preceding  sections  shall  be  deemed  guilty  of 'a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  as  now  provided  by  law 
for  the  punishment  of  misdemeanors."    Id.  §  2848. 

The  contention  that  the  conviction  cannot  be  sustained  for  want 
of  evidence  is  untenable.  There  was  abundant  evidence  to  justify 
the  conclusion  that  the  saloon  was  not  kept  closed  on  the  Sunday  in 
question.  If  such  was  the  fact,  in  absence  of  evidence  to  the  con- 
trary, it  gave  rise  to  but  one  reasonable  inference,  namely,  that  the 
saloon  was  opened  by  some  one  having  authority.  In  other  words, 
the  unexplained  fact  of  the  saloon  being  open  excluded  every  reason- 
able hypothesis  inconsitent  with  the  theory  of  defendant's  guilt,  and 
fully  satisfied  the  rule  regarding  the  decree  of  proof  in  criminal  ac- 
tions. 

The  accused  having  testified  that  he  was  absent  from  Sissetort 
during  the  alleged  Sunday,  his  direct  examination  proceeded  as  fol- 
lows :  **Q.  You  may  state  whether  or  not  you  were  in  your  saloon 
or  place  of  business  in  this  city  on  that  day.  A.  No  sir;  I  was 
not.  (Objected  to  as  immaterial.  Objection  sustained.  Plaintiff 
moved  to  strike  out  answer.  Motion  granted.  Defendant  except- 
ed.) Q.  You  may  state  whether  or  not  you  have  any  knowledge 
of  the  saloon  being  open  on  that  day.  (Plaintiff  objects  to  the  ques- 
tion as  immaterial.  Objection  sustained.  Defendant  excepts.)  Q. 
Yon  may  state  whether  or  not  you  gave  your  bartenders  or  em- 
ployes who  worked  about  that  saloon  any  instructions  about  keeping 
the  saloon  open  or  closed  during  Sunday.  (Plaintiff  objects  to  the 
question  as  immaterial.  Objection  sustained.  Defendant  excepted.) 
Q.  Yoy  may  state  whether  or  not  the  saloon  ever  was  open  on  Sun- 
day— that  Sunday  was  open — with  your  knowledge  or  consent. 
(Plaintiff  objects  on  the  ground  that  it  is  immaterial.  Objection 
sustained.  Defendant  excepts.)  Q.  You  may  state  whether  or  not 
you  know  of  any  of  your  employes  having  the  saloon  open  on  Sun- 
day at  any  time.  (Plaintiff  makes  the  same  objection.  Objection 
sustained.     Defendant  excepts.)"     In  Michigan,  where  the  law  re- 
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lating  to  Sunday  closing  is  substantially  the  same  as  here,  the  courts 
have  frequently  held  that  the  statute  imposes  upon  a  keeper  of  a  bar 
or  saloon  the  affirmative  duty  to  see  that  it  is  closed  during  certain 
hours  and  on  hoHdays,  that  the  neglect  of  this  duty  is  an  offense, 
and  that  it  is  no  defense  in  this  class  of  cases  to  show  that  the  place 
was  opened  by  an  agent,  servant,  or  employe  without  authority  or  con- 
trary to  instruction.  People  v.  Lundell  (Mich.)  99  N.  W.  12;  People 
V.  Possing  (Mich.)  100  N.  W.  396.  These  views  seem  to  be  sound 
and  sensible.  The  mere  failure  to  perform  a  legal  duty  may  con- 
stitute a  crime.  Whether  circumstances  might  exist  which  would 
exonerate  a  saloon  keeper  whose  place  of  business  was  open  with- 
out his  knowledge  or  consent  need  not  be  determined  at  this  time. 
It  will  be  observed  that  the  excluded  testimony  in  this  case  merely 
tended  to  excuse  the  performance  of  defendant's  duty  by  showing 
that  his  employes  were  not  authorized  to  open  the  place  on  Sundays. 
The  questions  upon  which  the  court  was  called  to  rule  conveyed  an 
implied  admission  that  the  person  who  delivered  the  beer  to  Adler 
was  an  employe  of  the  accused.  There  was  no  offer  to  show  that, 
some  stranger  had  unlawfully  and  without  authority  broken  into  the 
building,  no  effort  to  show  that  the  opening  of  the  saloon  was  an 
act  which  could  not  have  been  prevented  by  the  accused.  So,  with- 
out attempting  a  general  definition  of  the  negligence  constituting 
this  offense,  applicable  to  all  conditions  which  might  possibly  arise, 
we  conclude  that  the  court  below  did  not  err  in  sustaining  the  ob- 
jections to  defendants  testimony  as  stated  in  the'  foregoing  portions 
of  the  record  in  this  case. 

Defendant  offered  to  show  that  the  question  of  granting  permits 
to  sell  intoxicating  liquors  had  not  been  voted  upon  at  the  annual 
municipal  election  in  Sisseton  next  preceding  the  issuing  of  the  li- 
cense under  which  the  accused  was  operating  his  saloon.  The  re- 
jection of  this  offer  is  assigned  as  error.  It  was  held  in  State  v. 
Barber,  19  S.  D.  19,  loi  N.  W.  1078,  that  the  officers  of  municipal 
corporations  have  no  authority  to  issue  such  permits  without  a  vote 
of  the  electors  at  the  next  preceding  annual  election.  Therefore  the 
license  issued  to  the  accused  was  authorized.  But  does  it  follow  for 
that  reason  that  he  could  not  be  punished  for  failing  to  keep  his 
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saloon  closed  on  Sundays?  We  think  not.  The  statute  does  not  in 
express  terms  or  by  implication  refer  alone  to  legally  licensed  sa- 
loons. It  requires  "all  places  except  drug  stores"  where  intoxicating 
liquors  are  sold  or  kept  for  sale  to  be  closed  on  Sundays.  The  al- 
legation that  the  place  in  this  instance  was  a  legally  licensed  saloon 
was  clearly  immaterial  and  may  be  treated  as  surplusage. 

Concerning  reasonable  doubt,  the  court  charged  the  jury  as  fol- 
lows: "The  term  'reasonable  doubt'  is  pretty  well  understood,  but 
not  easily  defined.  It  is  not  the  mere  possibility  of  a  doubt,  not 
an  imaginary  doubt,  not  a  doubt  of  the  absolute  certainty  of  the 
guilt  of  the  defendant,  because  everything  relating  to  human  affairs 
and  depending  upon  moral  evidence  is  open  to  some  conjectural  or 
imaginary  doubt,  and  because  absolute  certainty  is  not  required  by 
the  law.  It  is  not  such  a  doubt  as  one  might  conjure  or  hatch  up 
in  order  to  acquit  a-  friend,  without  any  reason  therefor ;  but  it  must 
be  a  substantial  doubt,  and  one  which  would  ordinarily  impress  the 
judgment  of  a  prudent  man  in  the  graver  and  more  important  af- 
fairs of  life.  The  reasonable  doubt  which  entitles  defendant  in  a 
criminal  case  to  an  acquittal  is  a  doubt  of  guilt,  reasonably  arising 
from  all  the  evidence  in  the  case,  and  it  must  be  such  a  doubt  as  the 
juror  is  able  to  give  a  reason  for,  A  reasonable  doubt  is  that  state 
of  a  case  which,  after  the  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  mind  of  the  juror  in  that  condition  that  he  can- 
not say  and  feel  an  abiding  conviction  to  a  moral  certainty  of  the  guilt 
of  the  defendant  as  charged  in  the  information."  The  italicized  clause 
is  claimed  to  be  misleading,  prejudicial  and  erroneous.  Substan- 
tially the  same  phrase  has  been  sustained  in  a  number  of  cases ;  in 
others  it  has  been  regarded  as  erroneous;  while  in  others,  it  has 
been  disapproved,  though  not  held  to  be  reversible  error.  23  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  960.  Such  having  been  the  condition 
of  the  case  law  on  the  subject,  this  court  was  at  liberty  to  adopt 
the  view  deemed  most  consonant  with  sound  reason,  when  it  held 
that  such  an  instruction,  qualified  substantially  as  it  was  in  the  case 
at  bar,  did  not  justify  a  reversal.  State  v.  Serenson,  7  S.  D.  277, 
64  N.  W.  130.  Further  research  and  reflection  having  served  to 
strengthen  confidence  in  the  conclusion  then  anounced,  we  are  con- 
strained to  hold  that  the  charge  in  this  case,  taken  as  a  whole,  should 
be  sustained. 

The  judgment  of  the  circuit  court  is  affirmed. 
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MATCHETT  v.  LIEBIG. 

Ehridence,  on  a  motion  to  set  aside  a  default  judgment  on  the  ground 
that  it  was  void  because  defendant  had  not  been  served  with  summons, 
the  motion  therefore  not  being  addressed  to  the  court's  discretion,  held 
insufficient  to  sustain  a  finding  that  he  was  not  served. 

(Opinion  filed,  Nov.  1,  1905.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  Chas.  S. 
Whiting,  Judge. 

Action  by  D.  F.  Matchett  against  Rudolph  Liebig.  From  an 
Older  setting  aside  a  default  judgment,  plaintiff  appeals.    Reversed. 

Campbell  &  Taylor,  for  appellant.  Sterling  &  Clark,  for  re- 
spondent. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  an  order 
vacating  and  setting  aside  a  default  judgment  entered  in  the  cir- 
cuit court  of  Brown  county  on  the  17th  day  of  December,  1900. 
The  notice  of  motion  was  duly  given  in  April,  1904,  that  the  de- 
fendant would  move  the  court  on  May  9th  for  an  order  vacating 
and  setting  aside  the  judgment,  and  that  said  motion  would  be  made 
on  the  ground  that  no  service  of  summons  in  the  action  had  been 
made,  and  was  based  upon  affidavits  served  in  connection  with  the 
nioiion.  The  court  on  the  hearing  granted  the  motion  vacating  and 
setting  aside  the  judgment,  and  also  ordered  that  the  defendant  have 
leave  to  answer  in  the  action.  The  theory  upon  which  the  counsel 
for  the  defendant  proceeded  in  making  their  motion  seems  to  have 
been  that,  inasmuch  as  there  was  no  service  of  summons,  the  judg- 
ment was  a  nullity,  and  that  the  only  order  that  the  court  could 
properly  make  therein  was  an  order  vacating  and  setting  aside  the 
same.  Annexed  to  the  notice  of  motion  were  the  affidavits  of  the 
defendant,  his  wife,  and  Mr.  Thomas  Sterling,  and  on  the  hearing  of 
the  motion  the  plaintiff  read,  not  only  the  affidavit  made  by  the  per- 
son serving  the  summons,  but  his  corroborating  affidavit,  and  the 
affidavits  of  E.  F.  McCoy  and  Judge  A.  W.  Campbell. 

It  is  contended  by  the  appellant  that  the  original  affidavit  of  Mr. 
Lyons  attached  to  the  summons  proves  that  the  service  was  properly 
made,  and  that  the  affidavit  of  said  Lyons  who  served  the  summons, 
read  on  the  hearing,  giving,  as  it  does,  in  detail  the  manner  of  his 
service,  strongly  corroborates  the  original  affidavit;    that  the  affi- 
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davits  of  E.  F.  ^IcCoy  and  Judge  Campbell,  showing  that  they  had 
various  conversations  with  the  defendant  after  the  entry  of  the  judg- 
ment in  regard  to  the  same,  and  in  no  instance  did  he  claim  or  pre- 
tend to  claim  that  the  summons  wis  not  regularjy  served  upon  him,  also 
strongly  corroborates  the  statements  of  Lyons  as  to  the  service  of 
the  summons.  Mr.  Lyons  states  in  his  affidavit  read  on  the  hearing 
of  this  motion  that  he  went  to  the  house  of  the  defendant  to  serve 
the  summons,  and,  being  informed  that  the  defendant  was  absent, 
he  thereupon  served  the  summons  upon  Mrs.  Liebig,  the  wife  of  the 
defendant,  by  delivering  to  and  leaving  with  her  a  copy  of  the  sum- 
mons, and  explaining  to  her  the  nature  of  the  same.  Mrs.  Liebig, 
the  wife  of  the  defendant,  denied  that  service  of  any  paper  was  made 
upon  her  by  Mr.  Lyons  at  the  time  stated  by  him,  or  any  other  time ; 
and  her  husband  attempts  to  corroborate  her  statement  by  stating 
that  he  never  received  the  said  copy  of  the  summons  or  knew  of  the 
existence  of  the  judgment,  until  two  or  three  years  after  the  same 
had  been  entered. 

It  is  contended  by  the  appellant  that  the  rule  now  gen- 
erally prevailing  is  to  the  eifect  that  proof  of  service  and  the  cer- 
tificate or  affidavit  of  service  may  be  traversed,  yet  that  the  rule  is 
firmly  established  that  the  return  is  strong  evidence  of  the  facts 
therein  properly  recited  and  should  be  upheld,  unless  opposed  by 
clear  and  satisfactor>'  proof;  that  the  presumption  in  favor  of  the 
return  of  the  officer  or  person  making  the  service,  aAd  the  recitals  in 
thejudgments,  though  not  absolutely  conclusive,  can  be  overcome  only 
by  the  most  clear  and  satisfactory  evidence  that  the  service,  as  re- 
turned by  the  officer  or  party  serving  the  summons,  was  not  actually 
mace;  and  that  the  evidence  in  this  case  is  not  sufficient  to  over- 
come the  proofs  made  as  to  the  fact  that  the  sei'vice  was  actually 
made  as  detailed  by  the  party  making  the  service,  with  the  corrobo- 
rating evidence  of  McCoy  and  Judge  Campbell,  as  to  what  oc- 
curred between  them  and  the  defendant  subsequent  to  the  entry  of 
the  judgment.  Undoubtedly  the  rule  as  stated  by  the  appellant  is 
the  correct  rule,  and  is  thus  stated  in  Bank  v.  Ridpath,  29  Wash. 
687,  70  Pac.  139:  "The  return  of  service,  either  by  a  sheriff  or  by 
a  disinterested  person  authorized  by  law  to  make  it,  is  prhtut  facie 
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evidence  of  the  material  facts  recited  therein ;  and  a  court  of  equity 
should  not  set  aside  a  judgment,  except  upon  clear,  satisfactory,  and 
convincing  proof  of  lack  of  service  of  process  by  the  person  making 
it/'  That  court  further  says :  ''There  is  no  real  distinction  between 
the  return  of  an  officer  and  that  of  a  person  authorized  to  make  the 
service.  The  sanctity  of  an  official  oath  is  no  greater  than  the  sanc- 
tity of  the  affidavit  of  service  made  by  a  disinterested  person."  In 
Ketchum  v.  White,  72  Iowa,  193,  36  N.  W.  427,  the  Supreme  Court 
of  Iowa,  in  speaking  upon  the  subject,  says:  "Upon  grounds  of 
public  policy  the  return  of  the  officer,  even  though  not  regarded  as 
conclusive,  should  be  deemed  strong  evidence  of  the  facts  as  to 
which  the  law  requires  him  to  certify,  and  should  ordinarily  be  upheld, 
unless  opposed  by  clear  and  satisfactory  proof."  Wyland  v.  Frost, 
75  Iowa,  209,  39  N.  W.  241 ;  111.  Steel  Co.  v.  Dettlaff,  116  Wis.  319, 
93  X.  W.  14;  Randon  v.  Collins,  58  Tex.  231 ;  Wilson  v.  Shipman, 
34  Xeb.  573,  52  N.  W.  576;  Jensen  v.  Crevier,  33  Minn.  372,  23 
N.  W.  541 ;  Starkweather  v.  Morgan,  15  Kan.  274;  Council  v.  Gal- 
ligher,  36  Neb.  749,  55  N.  W.  229;  Osman  v.  Wisted,  78  Minn. 
295,  80  N.  W.  1 127;   18  Encyc.  of  PI.  &  Pr.  984. 

The  original  affidavit  of  B.  F.  Lyons  as  to  the  service  shows 
such  a  service  as  is  prescribed  by  law,  and  is  not  questioned  by  the 
defendant.  As  before  stated,  the  said  Lyons  made  an  affidavit  which 
was  read'  upon  the  hearing  of  the  motion,  and  which  is  in  substance 
as  follows :  That  the  affiant  distinctly  remembers  the  facts  and  cir- 
cumstances surrounding  the  service  of  the  said  summons;  that  he 
went  to  the  home  of  said  defendant  on  said  3d  day  of  November, 
1900,  for  the  purpose  of  serving  the  same;  that  he  was  unable  to 
find  said  defendant  in  person  at  or  about  his  said  dwelling  house; 
that  he  inquired  of  Hanha  Liebig,  his  wife,  for  the  whereabouts  of 
said  defendant,  and  was  informed  by  her  that  he  was  absent;  that 
at  the  time  the  wife  of  the  said  defendant  was  not  in  the  dwelling 
house,  but  was  outside  and  near  the  same,  and  that,  upon  being  in- 
formed that  the  defendant  was  away  from  home,  he  then  and  there 
served  said  summons  .by  delivering  to  and  leaving  with  her  a  true 
copy  of  the  same,  and  then  and  there  fully  explained  to  her  what 
the  same  was ;   that  after  making  such  service,  upon  the  same  day, 


Digitized  by 


Google 


172  SOUTH  DAKOTA  REPORTS.  fNovember 

he  returned  to  the  city  of  Redfield  and  there  made  and  signed  his 
affidavit  of  service,  which  is  attached  to  the  original  summons.  Mr. 
E.  F.  McCoy,  who,  it  seems,  was  the  agent  of  the  plaintiff,  and  who 
caused  the  summons  to  be  issued  therein,  on  behalf  of  said  plaintiff, 
states  that  he  sent  the  same  to  B.  F.  Lyons,  of  Redfield,  S.  D.,  with 
directions  to  the  said  Lyons  as  to  the  manner  of  serving  the  same. 
Thereafter  on  the  17th  day  of  December,  the  defendant  not  having 
answered  nor  appeared  in  said  action,  McCoy,  as  such  agent,  caused 
judgment  to  be  taken  therein,  and  caused  the  same  to  be  duly  dock- 
eted and  entered  in  the  office  of  the  clerk  of  the  circuit  court  in  and 
for  the  county  of  Brown  on  said  last-mentioned  date.  Mr.  McCoy 
further  says  that  since  said  time  he  has  on  various  occasions  spoken 
to  and  talked  with  said  defendant  in  regard  to  the  said  judgment, 
and  requested  him  to  pay  the  same;  that  he  has  frequently,  since 
the  said  time,  discussed  the  fact  of  the  rendition  of  said  judgment 
with  Messrs.  Sterling  &  Clark,  and  each  of  them,  attorneys  for  the 
defendant,  and  has  attempted  to  prevail  upon  them  to  induce  their 
client  to  settle  and  pay  the  same ;  that  particularly,  on  or  about  the 
1 8th  day  of  May,  1903,  affiant  discussed  fully  with  defendant,  not 
only  the  actions  then  pending  in  Spink  county  against  the  said  de- 
fendant, but  also  the  judgment  theretofore  rendered  in  Brown  coun- 
ty ;  that  at  no  time  when  affiant  has  talked  with  said  defendant,  and 
discussed  with  him  the  fact  of  the  entry  of  judgment  herein,  has 
either  the  said  defendant  or  Sterling  &  Clark  claimed  or  in  any  man- 
ner intimated  that  said  judgment  was  not  regular  and  obtained  on 
service  of  summons  duly  and  properly  made.  Judge  A.  W.  Camp- 
bell in  his  affidavit  states  that  he  was  the  attorney  for  the  above- 
named  plaintiff ;  that,  on  the  day  of  the  trial  of  another  action  against 
the  defendant,  affiant  had  a  lengthy  conversation  with  him  in  re- 
gard to  a  settlement  of  the  case  then  about  to  be  tried,  and  that  in 
said  conversation  an  attempt  was  made  to  settle  the  matters  in  dif- 
ference between  said  parties,  and  the  judgment  rendered  against  said 
defendant  in  Brown  county,  and  the  amount  thereof,  was  fully  dis- 
cussed and  referred  to  in  said  conversation,  and  that  at  such  time 
of  settlement  said  defendant  made  no  claim  that  the  judgment  ren- 
dered in  this  action  in  Brown  county  was  irregular  or  invalid,  or 
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that  service  of  the  summons  therein  was  not  properly  had  upon  him ; 
that  subsequently,  on  or  about  the  ist  clay  of  February,  1904,  the 
said  defendant  visited  his  office  and  the  Brown  county  judgment 
was  again  discussed  between  the  affiant  and  the  said  defendant,  and 
that  he  then  made  no  claim  that  the  judgment  rendered  against  him 
in  Brown  county  was  void  or  irregular,  or  that  the  summons  had 
not  been  properly  and  regularly  served  therein. 

The  only  evidence  directly  tending  to  contradict  the  return  of 
the  officer  and  the  recitals  in  the  judgment  was,  as  before  stated, 
the  affidavit  of  Mrs.  Liebig,  who  denies  that  the  summons  or  any 
other  paper  was  served  upon  her  on  the  3d  day  of  November,  1900, 
or  at  any  other  time,  and  that  the  first  notification  or  intimation 
whatsoever  that  she  had  that  B.  F.  Lyons  claimed  to  have  left  a 
summons  in  the  above-entitled  action  with  her  was  when  her  hus- 
band informed  her,  during  the  fall  of  1903,  that  the  said  Lyons  had 
made  an  affidavit  to  that  effect ;  and  she  further  states  that,  if  said 
affidavit  was  made  by  the  said  Lyons,  the  same  is  wholly  false  and 
untrue.  There  is  quite  a  long  affidavit  of  Mr.  Sterling,  one  of  the 
attorneys  for  the  defendant,  which  gives  a  detailed  account  of  a 
number  of  cases  pending  against  the  defendant;  and  he  states  that 
he  never  heard  of  the  action  resulting  in  the  judgment  in  Brown 
county  sought  to  be  set  aside,  and  that  in  his  various  conversations 
with  the  attorney  for  the  plaintiff  and  E.  F.  McCoy,  the  agent  of 
the  plaintiff,  in  regard  to  the  settlement  of  matters  beween  the  plain- 
tiff and  the  defendant,  no  mention  was  ever  made  of  the  judgment 
in  Brown  county,  and  that  he  believed  that,  if  the  summons  had 
been  served  as  stated  by  Lyons,  the  defendant  would  have  brought 
it  to  him  for  the  purpose  of  answering  and  defending  against  the 
said  action.  This  affidavit,  it  will  be  observed,  presents  but  slight 
evidence  in  corroboration  of  the  affidavit  of  Mrs.  Liebig. 

The  motion  was  not  addressed  to  the  discretion  of  the  trial 
court,  and  hence  there  was  no  presumption  of  the  exercise  of  any 
such  discretion.  The  motion,  as  will  be  observed,  was  based  upon 
the  theory  that  the  judgment  was  absolutely  void  for  the  reason  that 
the  defendant  had  never  been  served  with  process.  The  only  ques- 
tion, therefore,  for  the  trial  court  to  determine  was  as  to  whether 
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or  not  the  evidence  was  clear  and  satisfactory  that  no  service  was 
in  fact  made  upon  the  defendant,  and  in  the  manner  detailed  by 
Lyons,  who  claims  to  have  served  the  same.  We  are  of  the  opinion 
that  upon  the  evidence  presented  the  court  clearly  erred  in  vacating 
and  setting  aside  the  judgment,  and  that  the  preponderance  of  the 
evidence  was  clearly  in  favor  of  the  due  service.  It  would  be  a 
very  dangerous  rule  to  establish  that  a  defendant,  after  a  default 
judgment  had  been  entered  against  him,  might,  upon  the  affidavit 
of  himself  or  his  wife,  denying  the  service  as  claimed  to  have  been 
made,  have  the  same  vacated  and  set  aside,  where  the  proof  of  serv- 
ice is  as  full  and  complete  as  that  in  the  case  before  us.  The  amount 
involved  in  the  action  was  only  about  $ioo,  and  R.  F.  Lyons,  who 
made  the  service,  was  presumptively  a  disinterested  party,  and,  as 
the  original  affidavit  made  by  him  of  the  service  was  made  on  the 
day  of  the  service,  consequently  his  statements  made  therein  must 
have  been  true  or  intentionally  false,  as  must  have  been  the  affidavit 
made  by  him  on  the  hearing  of  this  motion :  while  the  statement  of 
Mrs.  Liebig  as  to  what  occurred  nearly  three  years  after  the  trans- 
action may  be  explained  upon  the  theory  of  forgetfulness,  or  the 
fact  that  she  did  not  fully  understand  the  importance  to  her  husband 
of  such  paper  served  upon  her,  w^ithout  imputing  to  her  any  inten- 
tional misstatement.  And  the  fact  that  the  defendant,  in  discussing 
this  judgment  with  ]\Ir.  ^IcCoy,  the  agent  of  plaintiff,  and  with 
Judge  Campbell,  the  attorney  for  the  plaintiff,  failed  to  make  any 
mention  of  the  fact  that  he  had  not  been  served  with  the  summons, 
IS  strongly  corroborative  of  the  affidavit  of  Lyons.  While,  as  be- 
fore stated,  the  amount  involved  in  this  case  is  comparatively  small, 
the  principle  sought  to  be  established  is  a  very  important  one,  and, 
if  a  defendant  is  allowed  to  succeed  in  his  motion  upon  the  evidence 
prccluccd  by  him,  it  would  go  far  toward  weakening  the  sanctity  at- 
tributed to  judgments,  and  open  the  door  for  very  grave  frauds  and 
possible  perjuries  on  the  part  of  a  defendant.  Upon  grounds  of 
public  policy,  therefore,  the  return  of  the  officer,  though  not  re- 
garded as  conclusive,  should  be  strong  evidence  of  the  facts  as  to 
which  the  law  requires  him  to  certify,  and  should  ordinarily  be  up- 
held, unless  opposed  by  a  clear  and  satisfactory  proof.    In  law  there 
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is  no  distinction  between  the  return  of  an  officer  and  the  affidavit 
of  the  person  making  the  service  of  the  summons.  Bank  v.  Rid- 
path,  supra ;  4  Wait's  Practice,  623 ;  Allen  v.  ]\lclntyre,  56  Minn. 
371,  57  X.  W.  1060;  Piano  Mfg.  Co.  v.  Murphy,  16  S.  D.  380,  92 
N.  W.  1072. 

It  is  further  contended  that  the  trial  court  erred  in  granting 
leave  to  file  an  answer  in  the  case,  inasmuch  as  such  relief  was  not 
asked  for  in  the  motion,  and  no  verified  answer  was  served  with  the 
motion  papers ;  but^  in  the  view-  we  take  of  the  case,  we  do  not  deem 
it  necessar}'  to  pass  upcn  that  question  at  this  time. 

The  order  of  the  circuit  court  is  reversed. 


JEWETT  BROS.  &  JEWETT  v.  BENTSOX. 

Under  Bankr.  Act.  July  1,  1898,  c.  541,  §  17,  30  Stat.  550  [U.  S.  Comp. 
St.  1901,  p.  3428],  providing  that  a  discharge  in  bankruptcy  shall  release 
bankrupt  from  all  provable  debts,  except  such  as  are  Judgments  in  actions 
^or  iraud  or  were  created  by  his  fraud  while  acting  as  an  officer  or  In  a 
fl<iuciary  capacity,  a  debt  created  by  the  fraud  of  bankrupt  acting  in  his 
^^.^ividual  capacity,  not  having  been  reduced  to  judgment,  is  released  by 
^  ^^scharge  in  bankruptcy. 

(Opinion  filed,  Nov.  1,  1905.) 
y  /on.  D.  R.  Bailky,  Judge. 
<.  >n  rehearing.    Affirmed. 

Kor  former  opinion,  see  18  S.  D.  575,  loi  N.  W.  715. 
CORSON,  J.    This  case  was  decided  at  a  former  term  of  this 
^ourt,  and  the  opinion  is  reported  in  18  S.  D.  575,  loi  X.  W.  715,  and 
the   facts  are  quite  fully  stated  in  the  opinion.     A  petition  for  re- 
hearing was  granted,  and  the  case  is  now  before  us  on  the  rehearing. 
At   the  time  the  opinion  of  this  court  was  handed  down  our 
attention  had  not  been  called  to  the  case  of  Crawford  et  al  v.  Burke, 
195  ^^.  S.  176,  25  Sup.  Ct.  9,  49  L.  Ed.  147,  decided  by  the  Supreme 
Court  of  the  United  States  at  about  that  time,  in  which  that  court 
in  an  exhaustive  opinion  gave  a  construction  to  the  provisions  of 
section   17  of  the  bankruptcy  act,  and  in  which  it  held  that  "only 
such  debts  created  by  the  fraud  of  a  bankrupt  as  were  so  created 
while  he  was  acting  as  an  officer  or  in  a  fiduciary  capacity  are  ex- 
cepted from  the  operation  of  a  discharge  in  bankruptcy  by  Act  July 
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I,  1898,  c.  541,  §  17,  30  Stat.  550  [U.  S.  Comp.  St.  1901,  p.  3428],"  • 
except  the  same  had  been  reduced  to  a  judgment  prior  to  the  dis- 
charge in  bankruptcy  proceedings.  And  in  the  course  of  its  opinion 
that  court  says :  "The  only  federal  question  involved  in  the  case  is 
whether  the  Supreme  Court  of  Illinois  gave  the  proper  effect  to 
the  discharge  pleaded  by  the  defendants.  If  plaintiff's  claim  was 
not  a  provable  debt,  or  was  expressly  excepted  from  the  operation 
of  the  discharge,  the  decision  of  that  court  was  right ;  but,  if  it  was 
covered  by  the  discharge,  such  discharge  was  a  complete  defense. 
Section  17  of  the  bankruptcy  act  of  1898  contains,  among  other 
things,  the  following  provisions :  *Sec.  17.  A  discharge  in  bank- 
ruptcy shall  release  the  bankrupt  from  all  his  provable  debts,  except 
such  as  *  *  *  (2)  are  judgments  in  actions  for  frauds,  or  obtaining 
property  by  false  pretenses  or  false  representations,  or  by  willful 
and  malicious  injuries  to  the  person  or  property  of  another,  *  *  * 
or  (4)  were  created  by  his  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  officer,'  or  in  any  fiduciary  capacity/ 
30  Stat.  550,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3428].  *  *  *  The  fact 
that  the  second  subdivision  of  section  17  excepted  from  the  dis- 
charge 'all  judgments  in  actions  for  frauds,  or  of  obtaining  prop- 
erty by  false  pretenses,  or  false  representations,'  indicates  quite 
clearly  that,  as  to  frauds  in  general,  it  was  the  intention  of  Con- 
gress only  to  except  from  the  discharge  such  as  had  been  reduced 
to  judgment,  unless  they  fall  within  the  fourth  subdivision  of  those 
created  by  the  fraud,  embezzlement,  misappropriation,  or  defalcation 
of  the  bankrupt  while  acting  as  an  officer  or  in  a  fiduciary  capacity. 
Unless  these  words  relate  back  to  all  the  preceding  words  of  the 
subdivision,  namely,  the  frauds  and  embezzlements,  as  well  as  mis- 
appropriations or  defalcations,  it  results  that  the  exception  in  sub- 
division 2  of  all  judgments  for  fraud  is  meaningless,  since  such 
judgments  would  be  based  upon  a  fraud  excepted  from  discharge 
by  subdivision  4,  whether  judgment  had  been  obtained  or  not." 

In  the  case  at  bar  the  action  had  been  commenced  and  was 
pending  at  the  time  the  defendant's  petition  in  bankruptcy  was  filed 
and  his  discharge  obtained,  but  no  judgment  had  been  entered  there- 
in.    Therefore  the  defendant's  discharge  in  bankruptcy  constituted 
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a  conclusive  bar  to  the  action,  and  the  direction  of  the  verdict  by 
the  county  court  was  dearly  right.  The  former  decision  of  this 
court  was  based  mainly  upon  alleged  errors  in  practice,  but  in  view 
of  the  decision  of  the  Supreme  Court  of  the  United  States  in  the 
case  above  cited  the  question  of  practice  was  immaterial,  and  this 
court  was  in.  error  in  reversing  the  decision  of  the  court  below  upon 
the  grounds  stated  in  the  opinion,  as  in  view  of  the  conclusiveness 
of  the  defendant's  discharge  in  bankruptcy.  The  proceedings  in  the 
county  court,  even  though  erroneous,  did  not  constitute  reversible 
error,  and  the  judgment  of  the  county  court,  therefore,  should  have 
been  affirmed.  This  court  in  adopting  the  construction  given  to 
section  17  of  the  bankruptcy  act  by  the  Supreme  Court  of  Illinois 
in  Crawford  v.  Burke,  supra,  and  by  the  Appellate  Division  of  the 
First  Department  of  the  Supreme  Court  of  New  York  (75  N.  Y. 
Supp.  40),  and  affirmed  by  the  Court  of  Appeals  of  that  state  in 
175  X.  Y.  501,  took  a  view  of  the  statute  in  direct  conflict  with  the 
decision  of  the  Supreme  Court  of  the  United  States  above  referred 
to,  and,  as  the  construction  given  to  a  United  States  statute  by  the 
Supreme  Court  of  the  United  States  is  binding  upon  this  court,  the 
construction  of  the  bankruptcy  act  given  by  that  court  is  controlling 
in  this  court.  The  opinion  of  this  court,  therefore,  in  so  far  as  it 
in  effect  held  that  the  plaintiff's  action  might  be  maintained,  not- 
withstanding the  defendant's  discharge  in  bankruptcy,  is  disaffirmed, 
and  the  judgment  of  the  county  court  and  order  denying  a  new 
trial  are  affirmed. 

HAXEY,  J.  (concurring  specially).  I  concur  in  the  conclu- 
sion that  defendant's  discharge  in  bankruptcy  constituted  a  com- 
plete defense  to  the  plaintiff's  cause  of  action,  and  that  the  judg- 
ment of  the  county  court  should  be  affirmed.  But,  as  upon  the 
former  hearing,  I  dissent  from  the  view  there  expressed  by  the  ma- 
jority of  the  court,  and  now  reaffirmed  to  the  effect  that  the  allega- 
tions regarding  false  pretenses  were  properly  included  in  the  com- 
plaint. 
Vol.  20  s.  D.  12. 
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MURPHY  V.  PLANKIXTOX  BANK  et  al. 

In  an  action  to  quiet  title,  instituted  in  1S98,  defendant  claimed  fee- 
simple  ownership  under  a  quitclaim  deed,  dated  May  24,  1893,  which  he 
ought  to  have  known  was  intended  to  operate  as  a  mortgage.  In  March, 
1902,  a  judgment  for  defendant  was  reversed,  and  a  new  trial  ordered, 
because  of  the  court's  failure  to  find  whether  the  Instrument  was  fraud- 
ulent as  against  creditors.  Held,  that  defendant  was  not  entitled  to 
amend  his  answer,  under  an  order  obtained  in  February,  1903,  so  as  to 
pray  for  the  foreclosure  of  the  quitclaim  deed  as  a  mortgage. 

(Opinion  filed,  Nov.  1,  1905.)     . 

Hon.  Joseph  W.  Jones,  Judge. 

On  rehearing.  Former  opinion  modified,  and  order  below  mod- 
ified. 

For  former  opinion,  see  i8  S.  D.  317,  100  N.  W.  614. 

Grigsby  &  Grigsby  and  Davis,  Lyon  &  Gates  {Aikcus  &  Judge, 
of  counsel),  for  appellant.  Rogde  &  JVinans,  (James  F,  Trottman 
and  James  G,  Flanders,  of  counsel),  for  respondents. 

FULLER,  P.  J.  This  appeal  now  before  us  on  rehearing  is 
from  an  order  granting  defendants  leave  to  serve  and  file  an  amend- 
ed answer  and  counterclaim  to  the  complaint  in  an  action  instituted 
in  January,  1898,  to  quiet  title  to  1200  acres  of  land  in  Minnehaha 
county.  As  all  the  facts  and  circumstances  pertaining  to  this  and  a 
number  of  similar  cases  submitted  herewith  on  appeal  and  arising 
from  the  same  transactions  are  fully  stated  in  Murphy  v.  Plankin- 
ton  Bank,  13  S.  D.  501;  Lyon  v.  Plankinton  Bank,  15  S.  D.  400, 
and  recapitulated  in  our  former  decision  of  this  appeal  reported  in 
18  S.  D.  317,  100  N.  W.  614,  no  facts  need  now  be  stated  other 
than  such  as  are  deemed  essential  to  the  inquiry  whether  the  order 
granting  the  amendment  is  within  judicial  discretion.  In  their  orig- 
inal answer  and  throughout  all  litigation  in  the  circuit  court  and  on 
appeal  previous  to  the  amendment,  the  defendants  claimed  fee-simple 
ownership  under  a  quitclaim  deed  from  Frederick  T.  Day  and  wife 
bearing  date  May  24th,  1893,  which  they  always  knew  or  ought  to 
have  known,  was  given  under  suspicious  circumstances  to  secure 
an  existing  indebtedness  to  the  defendant  bank  and  intended  to 
operate  as  a  mortgage.  It  was  so  determined  fr6m  the  undisputed 
evidence  admitted  at  the  trial  without  objection  and  concurred  in 
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on  appeal  to  this  court  as  early  as  March  ist,  1902,  when  a  judg- 
ment in  favor  of  the  defendants  was  reversed  and  a  new  trial  or- 
dered for  the  sole  reason  that  the  court  below  failed  to  find  whether 
such  instrument  was  made  with  an  intent  to  delay  or  defraud  cred- 
itors    Lyon  V.  Rankinton  Bank,  supra. 

Concerning  what  was  done  after  the  remittitur  from  this  court 
was  transmitted  to  the  court  below  we  deem  it  convenient  to  quote 
from  the  opinion,  now  receiving  renewed  consideration  as  follows : 
"In  February,  1903,  the  defendants,  on  motion,  obtained  the  order 
appealed  from,  permitting  the  filing  and  substitution  of  the  amended 
answer.  In  the  original  answer  of  the  defendants,  they  denied  the 
plamtiff's  claim  of  title  and  ownership,  and  alleged  that  the  Plank- 
inton  Bank,  a  corporation,  was  the  owner  in  fee  of  the  property  de- 
scribed in  the  complaint.  The  amendment  to  the  answer  filed  by 
leave  of  the  circuit  court  withdraws  the  defendants'  claim  of  fee- 
simple  title,  alleges  as  a  new  defense  that  the  plaintiff  obtained  the 
title  without  consideration,  and  by  virtue  of  an  assignment  of  a 
sheriff's  certificate  of 'sale  upon  a  judgment  obtained  by  Melvin 
Grigsby  against  Frederick  T.  Day,  and  that  on  March  ist,  1893, 
long  prior  to  such  judgment  and  sale  thereunder,  said  Grigsby  had 
assigned  his  claims  against  the  said  Day  to  the  defendant  bank  as 
collateral  security  to  a  promissory  note  given  by  the  said  Grigsby 
to  the  defendant  bank  for  a  sum  upwards  of  $7,000,  and  that  the 
defendant  bank  is  still  the  owner  and  holder  of  said  claims,  and  by 
virtue  thereof  a  holder  of  a  lien  upon  the  property  superior  to  the 
title  of  the  plaintiff,  and  tliat  the  plaintiff  holds  the  lands  in  trust 
for  the  defendants ;  and  by  way  of  counterclaim  the  defendants  al- 
lege that  the  said  bank  has  a  mortgage  lien  upon  the  premises  de- 
scribed in  the  complaint,  and  asks  that  the  said  mortgage  be  re- 
formed so  as  to  include  the  property  described  in  the  complaint,  and 
the  same  foreclosed." 

In  the  quitclaim  deed  which  defendants  now  ask  to  foreclose 
in  this  action  as  a  mortgage  the  premises  are  described  as  being  sit- 
uated in  the  county  of  Minnehaha  and  state  of  Minnesota,  and  to 
make  such  deed  embrace  the  South  Dakota  land  described  in  plain- 
tiff's complaint  is  the  purpose  of  the  reformation  sought  to  be  ef- 
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feded  under  the  amended  answer  and  counterclaim.  It  further  ap- 
pears that  Frederick  T.  Day  was  the  president  of  the  Plankinton 
Bdnk  when  he  executed  the  deeds  or  mortgages  to  such  bank  with 
a  secret  understanding  that  they  were  not  to  be  recorded  because  it 
would  be  likely  to  injure  his  credit,  and  that  he  might  continue  to 
sell  and  convey  the  property  by  executing  deeds  in  his  own  name 
just  as  he  had  done  previous  to  that  time.  These  deeds  or  mort- 
gages originally  covered  over  25,000  acres  of  land  situated  in  South 
Dakota,  North  Dakota,  Minnesota  and  Wisconsin,  some  of  which 
has  been  disposed  of  apparently  without  giving  Day  credit  there- 
for, and  as  the  value  of  the  same,  together  with  other  securities  be- 
longing to  Day  and  held  by  the  bank  as  additional  collateral  to  such 
indebtedness  is, likely  to  be  disputed,  the  foreclosure  of  the  mort- 
gage in  this  action  would  impose  greater  expense,  delay  and  hard- 
ship upon  plaintiff  than  the  circumstances  of  the  case  justify.  The 
New  York  Supreme  Court  (App.  Div.)  in  denying  the  right  of  the 
defendant  to  amend  his  answer  by  setting  up  a  counterclaim  say: 
**In  making  the  motion  which  resulted  in  this  order,  the  defendant 
waited  for  practically  two  months  after  the  decision  by  the  Court  of 
Appeals  and  until  the  time  for  trial  was  again  approaching.  The 
proposed  answer  renews  two  defenses  which  upon  the  former  trial 
were  waived  by  the  defendant,  one,  that  the  plaintiff,  by  reason  of 
being  a  foreign  corporation,  has  no  standing  to  sue  in  the  Courts  of 
this  state  owing  to  its  failure  to  comply  with  the  laws  of  this  state, 
and  the  other,  a  claim  for  excessive  duties  paid  by  the  defendant; 
and  the  answer  seeks  to  vary  the  terms  of  the  contract  in  respect  to 
the  price  at  which  specific  goods  were  to  be  sold.  Certainly  the  de- 
fendant ought  not  at  this  time  to  be  permittel  to  vary  the  terms  of 
his  contract,  or  inject  into  the  case  any  new  issues  which  will  re- 
quire the  plaintiff  to  make  additional  preparation  for  its  defense. 
The  plaintiff  is  now  prepared  for  trial  upon  the  isspes  as  they 
rAc'od  before  the  motion  was  granted.  If  the  new  issues  are  now 
permitted  to  be  brought  in,  it  may  very  well  be  that  additional  tes- 
timony in  England  will  be  required  to  be  taken,  and  the  plamtiff 
may  be  delayed  in  bringing  its  action  to  trial,  which  after  this  long 
delay,  it  is  entitled  to  have  promptly  disposed  of.     The  defendant 
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Taicott  is  not  shorn  of  any  rights,  of  which  he  is  possessed,  to 
m;  ke  available  his  rights  under  the  counterclaims."  Henry  &.  Co. 
V.  Taicott,  89  App.  Div.  Rep.  76.  The  same  being  true  in  this  case 
it  may  be  assumed  without  deciding  that  defendants'  claim  of  fee- 
srnple  ownership  was  made  in  good  faith  and  that  the  right  to  lore- 
clobc  their  mortgage  in  this  action  once  existed,  but  nevertheL*ss 
!;uLh  right  ought  not  to  be  asserted  at  this  late  date  and^  under  the 
circumstances,  they  can  rightfully  do  no  more  than  assail  plaintiffs 
title  and  offer  evidence  to  establish  the  validity  of  their  mortgage. 
The  subject  of  the  action  is  the  title  to  be  quieted  and  by  disregard- 
ing such  allegations  of  the  amended  answer  as  pertain  to  the  fore- 
closure of  a  mortgage  that  pleading  is  made  responsive  to  the  com- 
plaint and  within  triable  issues. 

Receding,  therefore,  from  our  former  view  that  the  defendants' 
alleged  mortgage  may  be  foreclosed  in  this  action  notwithstanding 
their  laches  the  order  appealed  from  is  to  that  extent  reversed  with 
the  direction  that  the  trial  court  eliminate  from  the  amended  answer 
and  counterclaim  all  allegations  essential  to  a  foreclosure  of  the 
mortgage. 


LYON  V.  PLANKINTON  BANK  et  al. 
(Opinion  filed,  Nov.  1,  1905.) 

On  rehearing.  Former  opinion  modified,  and  order  below  mod- 
ified. 

For  former  opinion,  see  18  S.  D.  330,  100  N.  W.  1127. 

Grigsby  &  Grigsby  and  Davis,  Lyon  &  Gates  ( Athens  &  Judge, 
of  counsel) y  for  appellants.  Rogde  &  Winans  {James  F.  Trottman 
and  James  G.  Flanders,  of  counsel),  for  respondents. 

FULLER,  P.  J.  Plaintiff  appeals  from  an  order  granting  de- 
fendants leave  to  serve  and  file  an  amended  answer  and  counter- 
claim in  an  action  to  quiet  title  to  real  property ;  and  for  the  reasons 
stated  on  rehearing  in  Murphy  v.  Plankinton  Bank,  20  S.  D.  supra ; 
105  N.  W.  245,  herewith  submitted  and  decided,  such  order  is  re- 
versed in  so  far  as  the  same  provides  for  the  foreclosure  of  an  al- 
leged mortgage  upon  the  premises  in  controversy,  and  the  case  is 
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remanded,  with  the  direction  that  the  trial  court  ehminate  from  such 
amended  pleading  all  allegations  essential  to  a  foreclosure  of  the 
mortgage. 


GARRIGAN  v.  HUXTIMER  et  al. 

Kev.  Pol.  Code,  §  2839,  requires  a  saloon  keeper  to  give  bond  con- 
ditioned that  he  will  not  sell  liquor  to  any  person  in  the  habit  of  getting 
intoxicated,  and  to  pay  all  damages  that  may  be  adjudged  to  any  person 
for  iDjuries  by  reason  of  his  selling  such  liquor.  Section  2844,  prohibits,, 
subject  to  a  penalty  of  fine  and  imprisonment,  the  sale  of  liquor  to  any 
one  in  the  habit  of  becoming  intoxicated.  Section  2849  gives  an  action 
to  a  married  woman  on  a  saloon  keeper's  bond  for  damages  sustained  by 
her  or  her  children  on  account  of  the  liquor  traflSc.  Held  that,  since  the 
damages  sustained  by  a  married  woman  by  reason  of  a  sale  of  liquor  to 
her  husband  are  secured  by  the  saloon  keeper's  bond,  an  action  to  re- 
cover such  damages  is  an  action  upon  contract,  and  survives,  notwith- 
standiDg  the  death  of  the  saloon  keeper. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph. 
W.  ToNES^  Judge. 

Action  by  Mary  Garrigan  against  Joe  Huntimer  and  others. 
From  a  judgment  of  dismissal,  plaintiff  appeals.    Reversed. 

Joe  Kirby,  for  appellant.  Robertson  &  Dougherty,  A,  B.  Kit- 
trcdge,  and  Rogde  &  IVinans,  for  respondents. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment dismissing  the  action.  The  action  was  brought  by  the  plain- 
tiff to  recover  damages  alleged  to  have  been  sustained  by  her  in 
her  means  of  support  as  the  widow  of  Michael  Garrigan,  whose 
death  was  caused  by  the  sale  to  him  of  intoxicating  liquors  by  the 
defendant  Huntimer.  This  is  the  second  appeal  in  this  case,  the 
julgment  in  the  first  appeal  having  been  reversed  for  errors  occur- 
ring in  the  charge  of  the  court,  and  the  case  is  reported  in  17  S.  D. 
352,  96  N.  W.  1135.  This  is  one  of  three  similar  cases;  the  other 
two  being  Garrigan  v.  Thompson,  17  S.  D.  132,  95  N.  W.  294,  and 
Garrigan  v.  Kennedy,  17  S.  D.  258,  96  N.  W.  89.  The  facts  giving 
rise  to  the  plaintiff's  claim  are  so  fully  stated  in  these  various  de- 
cisions that  it  will  not  be  necessary  to  repeat  them  in  this  opinion. 
When  the  case  was  reached  on  the  preliminary  call  of  the  calendar 
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at  the  April  term,  1905,  the  defendants  moved  the  court  to  dismiss 
the  action  upon  affidavits  showing  that  the  defendant  Huntimer 
died  the  preceding  January  or  February.  This  motion  was  granted, 
and  it  is  from  the  judgment  entered  thereon  that  the  plaintiff  has 
appealed. 

It  is  contended  by  the  respondents,  in  support  of  the  judgment . 
of  the  trial  court,  that  the  action  was  for  an  alleged  tort  of  the  de- 
fendant Huntimer,  and  that,  as  such,  it  did  not  survive,  and  was 
therefore  properly  dismissed.  It  is  cont;^ended  on  the  part  of  the 
appellant  that  the  action,  being  upon  the  bond  executed  by  Huntimer 
under  the  provisions  of  the  statute,  was  an  action  on  contract,  and 
that  the  action,  therefore,  did  survive  as  against  the  sureties  on  the 
bond,  and  might  be  properly  continued  as  against  the  administrator 
or  executor  of  Huntimer.  We  are  of  the  opinicm  that  the  conten- 
tion of  the  appellant  should  be  sustained,  and  that  the  learned  cir- 
cuit court  committed  error  in  dismissing  the  action.  The  Legisla- 
ture, in  adopting  the  license  system  for  the  sale  of  intoxicating  liq- 
uors in  this  state,  "has  inhibited  the  sale  by  the  persons  permitted  to 
^"gage  in  the  business  to  any  person  who  is  intoxicated,  or  one  who 
is  in  the  habit  of  becoming  intoxicated,  and  a  penalty  of  fine  and 
imprisonment  is  imposed  upon  the  person  violating  the  provisions 
of  the  section.  Section  2844,  p.  190,  c.  165,  Laws  1903.  By  sec- 
tion 2839,  Rev.  Pol.  Code,  it  is  j)rovided  that  before  a  person  can  be 
permitted  to  engage  in  the  business  of  selling  intoxicating  liquors 
he  nuist  execute  a  bond  with  sureties,  the  material  parts  of  which 
are  as  follows:  "Whereas,  the  said  principal  has  covenanted  and 
agreed  and  doth  hereby  covenant  and  agree,  as  follows,  to-wit: 
That  he  will  not  directly  or  indirectly  by  himself,  his  clerk,  agent 
or  servant  at  any  time  sell,  furnish,  give  or  deliver  any  spirituous, 
malt,  brewed,  fermented,  or  vinous  liquors  *  *  *  to  any  adult  per- 
son whatever  who  is  at  the  time  intoxicated,  nor  to  any  person  in 
the  habit  of  getting  intoxicated,  *  *  *  that  he  shall  also  pay  all  dam- 
ages, actual  and  exemplary,  that  may  be  adjudged  to  any  person 
or  persons  for  injuries  inflicted  upon  him  or  them  either  in  person 
or  property  or  means  of  support  or  otherwise  by  reason  of  his  sell- 
ing, furnishing,  giving  or  delivering  any  such  liquor.    Now  the  con- 
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ditions  of  this  obligation  are  such  that  if  said  principal  shall  well 
and  truly  keep  and  perform  all  and  singular  the  foregoing  covenants 
and  agreements  and  shall  pay  any  judgment  for  actual  or  exemplary 
damages,  *  *  *  then  this  obligation  shall  be  void  and  of  no  effect, 
otherwise  the  same  shall  be  in  full  force  and  effect/'  And  by  sec- 
tion 2849,  R^v.  Pol.  Code,  it  is  provided:  "And  it  shall  be  lawful 
for  any  married  woman  or  any  other  person  at  her  request  to  in- 
stitute and  maintain  in  her  own  name  a  suit  on  any  such  bond  men- 
tioned in  this  article  for  all  damages  sustained  by  her  or  by  her 
children  on  account  of  such  traffic;  and  the  money  when  collected 
shall  be  paid  over  for  the  use  of  herself  and  children."  It  will  be 
observed  by  the  latter  section  that  the  action  of  a  married  woman 
or  widow  to  recover  such  damages  as  she  may  actually  sustain  is 
upon  the  bond  so  executed  by  the  person  engaged  in  the  business 
and  his  sureties.  Construing  these  various  sections  together,  it 
clearly  appears  that  it  was  the  intention  of  the  Legislature,  not  only 
to  prohibit  the  sale  of  intoxicating  liquors  to  an  intoxicated  person 
or  one  in  the  habit  of  becoming  intoxicated,  and  to  prescribe  penal- 
ties therefor,  but  also  to  secure  to  a  married  woman  the  right  to 
recover  such  damages  as  she  may  actually  sustain  by  reason  of  the 
sale  of  such  intoxicating  liquors  to  her  husband,  and  that  her  right 
to  such  damag-es  should  be  secured  by  the  bond  so  required.  The 
action  of  the  plaintiff  in  this  case  is,  as  will  be  observed,  brought 
upon  the  bond  against  the  principal  and  his  sureties  to  recover  dam- 
ages sustained  by  her  as  the  widow  of  Garrigan.  This  action  is 
therefore,  clearly,  an  action  upon  contract.  It  is  not  an  action  for 
a  penalty,  as  the  penalty  prescribed  by  the  statute  for  the  violation 
of  any  of  the  provisions  of  the  act  is  fine  and  imprisonment.  Her 
right  of  action  is  limited  exclusively  to  an  action  upon  the  bond,  and 
she  is  only  authorized  to  recover  thereon  her  actual  damages. 

It  is  contended  by  the  respondents  that  the  action  in  this  case 
belongs  to  the  same  class  as  actions  for  assault  and  battery,  false 
imprisonment,  etc.,  but  in  that  class  of  cases  the  action  is  not  upon 
a  contract  executed  by  the  party  sought  to  be  charged,  but  for  the 
wrongful  and  tortious  acts  of  the  party.  The  basis  of  the  action 
in  this  case  is  the  agreement  on  the  part  of  the  defendant  Huntimer 
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and  his  sureties  that  they  will  pay  to  the  plaintiff  any  damages  not 
exceeding  $2,000,  which  she  may  sustain  by  reason  of  the  sale  of 
intoxicating  liquors  to  her  husband  while  intoxicated,  or  to  him  as 
a  person  in  the  habit  of  becoming  intoxicated.  The  right  is  con- 
ferred upon  the  plaintiff  by  statute  to  enforce  such  a  liability  as 
against  defendant  and  his  sureties.  Possibly  if  the  defendant  Hunt- 
imer  was  made  liable  under  the  statute  but  was  not  required  to  ex- 
ecute any  bond  to  pay  such  damages  as  might  be  sustained  by  the 
wife  under  the  authorities  cited  by  respondents,  it  might  be  re- 
garded as  an  action  ex  delicto;  but,  as  before  stated,  the  action  is 
not  brought  upon  that  theory.  It  is  upon  the  contract  that  the 
plaintiff  seeks  to  recover,  and  not  for  the  wrong  committed  inde- 
pendently of  the  contract.  In  our  view,  the  statute  giving  the  right 
to  a  married  woman  to  recover  for  the  actual  damages  sustained  by 
her  in  her  loss  of  support  by  reason  of  the  sale  of  intoxicating  liq- 
uors to  her  husband  is  remedial  in  character,  and  not  in  the  nature 
of  a  penalty.  The  theory  upon  which  a  number  of  cases  cited  by 
respondents  in  support  of  their  contention  seems  to  have  been  de- 
cided was  that  the  actions  were  to  recover  damages  in  the  nature 
of  penalties  for  a  violation  of  the  provisions  of  the  act  under  which 
the  actions  were  brought,  and  hence  that  the  actions  did  not  survive 
the  death  of  the  defendant,  but,  as  before  stated,  under  the  pro- 
visions of  our  Code,  the  action  is  not  to  recover  any  penalty,  but 
to  reimburse  the  widow  for  such  actual  loss  as  she  has  sustained  by 
reason  of  the  act  of  the  defendant  Huntimer,  and  which  damages 
he  and  his  sureties  have  contracted  to  pay,  as  appears  by  the  bond 
required  to  be  executed  by  him. 

We  have  not  deemed  it  necessary  to  review  the  decisions  cited 
by  respondents'  counsel,  as  they  were  made  upon  statutes  so  entirely 
dissimilar  to  our  own  that  they  afford  us  but  little  light  in  determ- 
ining the  questions  be'fore  us.  We  are  of  the  opinion,  therefore,  that 
the  plaintiff's  right  of  action  survives,  notwithstanding  the  death 
of  the  principal  defendant  Huntimer,  as  against  his  estate  and 
against  the  sureties. 

The  judgment  of  the  court  below  dismissing  the  action  is  re- 
versed. 
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SCHLACHTER   v.    ST.    BERNARD'S   ROMAN    CATHOLIC 
CHURCH  OF  HOVEN  et  al. 

The  failure  to  serve  and  settle  a  bill  of  exceptions  within  the  time 
prescribed  by  the  statute  is  no  ground  for  dismissing  an  appeal.  The 
only  remedy  is  a  motion  to  strike  the  bill  of  exceptions  from  the  record. 

Under  Rev.  Code  Civ.  Proc.  §  425,  providing  that,  when  an  applica- 
tion is  made  to  a  court  to  postpone  a  trial,  the  payment  of  costs  oc- 
casioned by  the  postponement  may  be  imposed  in  the  discretion  of  the 
court  as  a  condition  of  granting  the  same,  ap  order  granting  a  continu- 
ance, on  condition  of  the  payment  of  a  certain  sum  as  terms  to  the  plain- 
tiff's attorney,  and  that  "in  default  of  such  payment  the  plaintiff  shall 
have  judgment  as  prayed  for  in  the  complaint,"  is  void. 

Rev.  Coie  Civ.  Proc.  §  550,  providing  that,  "on  denying  any  motion 
in  whole  or  in  part,  the  judge  in  his  discretion  may  impose  reasonable 
costs  on  the  party  seeking  the  motion,  to  be  paid  to  the  opposing  party, 
and  that  the  payment  of  such  costs  may  be  made  by  the  judge  a  condition 
precedent  to  the  further  prosecution  or  defense  of  the  action  or  proceed- 
ing by  the  moving  party,"  only  authorizes  the  court  to  make  such  order 
when  the  motion  is  denied,  and  has  no  application  when  a  motion  is 
granted. 

Where,  in  an  action  for  the  foreclosure  of  a  mechanic's  lien,  answers 
are  filed  denying  the  allegations  of  the  complaint,  the  defendants  are  en- 
titled to  a  trial  of  the  issues  presented  by  the  pleadings,  even  though  they 
failed  to  appear  when  the  case  was  regularly  called  for  trial,  and  the 
court  can  only  give  judgment  in  such  case  on  proof  of  the  facts  alleged 
in  the  complaint  and  denied  by  the  answers. 

The  recitals  in  the  judgment  that  the  plaintiff  appeared  by  his  at- 
torney and  the  defendants  by  their  attorneys  at  the  time  the  judgment 
was  rendered  are  controlled  by  the  statement  In  the  bill  of  exceptions 
that  neither  of  defendants'  counsel  were  present  at  the  time  the  motion 
for  judgment  was  granted,  and  that  an  attorney  for  the  defendant  ap- 
peared at  the  time  fixed  for  the  hearing  of  the  motion  at  the  judge's 
chambers  at  the  place  where  the  motion  stated  in  the  notice  would  be 
made. 

While  the  recitals  in  a  judgment  are  .presumptively  true,  an  affirm- 
ative showing  in  the  bill  of  exceptions  that  they  are  not  true  must  pre- 
vail over  the  presumption. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Potter  County.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  N.  J.  Schlachter  against  St.  Bernard's  Roman  Cath- 
olic Church  of  Hoven,  Potter  county,  S.  D.,  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendants  appeal.    Reversed. 
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Murtha  &  O'Keefe,  for  appellants.  S.  M,  Howard,  for  re- 
spondent. 

CORSON,  J.  This  is  an  action  by  the  plaintiff,  a  lumber  mer- 
chant in  Gettysburg,  to  foreclose  a  lien  for  the  balance  due  him  for 
lumber  furnished  for  the  erection  of  a  church,  for  the  corporation 
of  which  the  defendants  are  trustees,  and  the  legal  title  to  which 
property  is  in  Bishop  O'Gorman,  as  trustee.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and  the  defendants  have  appealed. 

A  motion  was  made  by  the  respondent  to  dismiss  the  appeal 
on  the  ground,  mainly,  that  no  bill  of  exceptions  was  served  or 
settled  within  the  time  prescribed  by  the  statute.  The  failure,  how- 
ever, to  serve  and  settle  a  bill  of  exceptions  in  a  case  is  no  ground 
for  dismissing  the  appeal,  as  the  appeal  may  be  taken  from  the 
judgment  alone,  and  the  only  motion  that  could  be  properly  made 
in  such  a  case  would  be  to  strike  the  bill  of  exceptions  from  the  rec- 
ord. Gram  v.  Northern  Pac.  Ry.  Co.,  x  N.  D.  252,  46  N.  W.  972. 
The  motion  to  dismiss  the  appeal  is  therefore  denied. 

This  brings  us  to  the  merits  of  the  case.  The  trustees  of  the 
church  corporation  served  and  filed  an  answer,  and  the  action  was 
noticed  for  trial  by  both  parties.  On  the  case  being  reached  for 
trial  it  appeared  that  Bishop  O'Gorman  had  not  filed  an  answer, 
although  more  than  60  days  had  elapsed  since  the  service  of  the 
summons  upon  him,  and  the  court,  upon  motion,  granted  him  leave 
to  serve  and  file  an  answer  forthwith.  Certain  proceedings  were  had 
in  the  case,  relating  to  a  continuance  of  the  action  over  the  term, 
and  thereupon  the  court,  on  March  31,  1904,  made  and  entered  the 
following  order :  "This  cause  coming  on  to  be  heard  at  the  regular 
^larch  term  of  said  court,  begun  and  held  at  Gettysburg,  in  said 
county,  upon  the  motion  of  the  defendants  for  a  continuance  of  this 
cause,  the  plaintiff  apj)earing  by  S.  M.  Howard,  his  attorney,  and 
the  defendants  appearing  by  Murtha  &  O'Keefe,  their  attorneys,  and 
the  court  having  heard  the  argument  of  counsel  thereupon  for  both 
plaintiff  and  defendants,  and  being  fully  advised  in  the  premises, 
it  is  hereby  ordered  that  said  motion  for  continuance  be,  and  hereby 
is,  allowed  upon  the  payment  of  $15  terms  to  the  plaintiff's  attor- 
ney, and  that  in  default  of  such  payment  the  plaintiff  shall  have 
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judgment  as  prayed  for  in  the  complaint."  The  terms  of  the  order 
not  having  been  complied  with  by  the  payment  of  the  $15  specified 
therein,  a  motion  was  made  to  the  court  for  judgment,  and  upon  the 
hearing  of  said  motion  the  same  was  granted,  and  judgment  was 
entered  in  favor  of  the  plaintiff,  as  prayed  for  in  the  complaint,  by 
the  court  at  chambers,  at  Miller,  Hand  county;  said  county  being 
one  of  the  counties  of  the  Sixth  judicial  circuit.  It  affirmatively  ap- 
pears from  the  record  in  this  case  that  no  evidence  was  offered  on 
the  part  of  the  plaintiff  in  support  of  his  claim,  but  that  the  judg- 
ment was  entered  upon  the  motion  of  the  plaintiff's  attorney  for  the 
reason  that  the  terms  imposed  by  the  court's  order  of  March  31, 
1904,  had  not  been  complied  with.  Numerous  errors  are  assigned 
on  the  part  of  the  defendants,  but  it  is  necessary  for  us  to  notice 
only  the  seventh  and  fourteenth  assignments  of  error,  which  read 
as  follows:  "(7)  The  court  erred  in  ordering  a  continuance  on  the 
payment  of  $15  terms,  and  providing  that  in  default  of  such  pay- 
ment, the  plaintiff  should  have  judgment  as  prayed  for  in  the  com- 
plaint." ''(14)  The  court  erred  in  rendering  judgment  in  this  case 
without  a  trial." 

It  is  contended  by  the  appellants  that  the  latter  part  of  the  or- 
der of  March  31st,  "that  in  default  of  such  payment  the  plaintiff 
shall  have  judgment  as  prayed  for  in  the  complaint,"  is  not  au- 
thorized by  law,  and  that  the  court,  in  granting  a  continuance,  as 
provided  by  section  425,  Rev.  Code  Civ.  Proc.,  which  reads  as  fol- 
lows :  "When  an  application  is  made  to  a  court  or  referee  to  post- 
pone a  trial,  the  payment  of  costs  occasioned  by  the  postponement 
may  be  imposed,  in  the  discretion  of  the  court  or  referee,  as  a  con- 
dition of  granting  the  same," — is  only  authorized  to  impose  as  terms 
the  payment  of  costs  of  the  party  occasioned  by  the  continuance  as 
a  condition  for  granting  the  postponement.  We  are  inclined  to 
agree  with  the  appellants  in  their  contention.  Possibly  the  court 
might  impose  other  terms  than  the  payment  of  costs,  but  clearly  it 
is  not  authorized,  on  failure  to  comply  with  the  terms  imposed,  to, 
in  effect,  strike  out  the  answers  of  the  defendants,  and  enter  judg- 
ment upon  motion,  without  the  party  having  the  prescribed  eight 
days'  notice  of  the  application  for  judgment  and  proof  of  the  facts 
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alleged  in  the  complaint.  Undoubtedly  the  court  has  further  pow- 
er, also,  to  provide  for  making  as  a  condition  the  taking  of  depo- 
sitions of  witnesses,  and  may  impose,  perhaps,  other  conditions; 
but  we  are  of  the  opinion  that  the  order  was  in  excess  of  the  court's 
power,  and  is  not  authorized  by  the  provisions  of  the  Code.  Coun- 
sel for*  respondent  calls  our  attention  to  the  latter  clause  of  section 
550,  Rev.  Code  Civ.  Proc,  which  provides:  **And  upon  denying 
any  motion  in  whole  or  in  part  the  judge  in  his  discretion  may  im- 
pose reasonable  costs  upon  the  party  making  the  motion  to  be  paid 
to  the  opposing  party,  and  the  payment  of  such  costs  may  be  made 
by  the  judge  a  condition  precedent  to  the  further  prosecution  or  de- 
fense of  the  action  or  proceeding  by  the  moving  party."  This  sec- 
tion, however,  has  no  application  to  the  case  at  bar,  for  the  reason, 
as  will  be  noticed,  that  the  order  authorized  to  be  made  by  the  court 
is  upon  denying  the  motion.  In  the  case  at  bar  the  motion  for  a 
continuance  was  granted. 

The  last  assignment  of  error  presents  a  more  important  ques- 
tion. It  clearly  appears  from  the  record  that  all  of  the  defendants 
had  answered,  and,  as  before  stated,  it  affirmatively  appears'  that 
judgment  was  rendered  by  the  court  upon  motion,  and  without  any 
evidence  being  offered  in  support  of  plaintiff's  claim  as  made  in 
his  complaint.  This  action  being  one  for  the  foreclosure  of  a  me- 
chanic's lien,  and  answers  having  been  filed  denying  the  allegations 
of  the  complaint,  the  defendants  were  entitled  to  a  trial  of  the  is- 
sues presented  by  the  pleadings,  and  they  could  not  be  deprived  of 
that  right,  even  by  a  failure  to  appear  at  the  trial  when  the  case 
was  regularly  called  for  trial,  and  the  court  could  only  give  judg- 
ment in  such  case  upon  proof  of  the  facts  alleged  in  the  complaint 
and  denied  by  the  answers.  It  is  true,  as  claimed  by  counsel  for 
respondent,  that  the  court  recites  in  its  judgment  that  the  plaintiff 
appeared  by  his  attorney  and  the  defendants  by  their  attorneys  at 
the  time  the  judgment  was  rendered.  But  these  recitals  are  con- 
trolled by  the  statement  in  the  bill  of  exceptions  that  neither  of  de- 
fendants' counsel  were  present  at  the  time  the  motion  for  judgment 
was  granted,  and  that  an  attorney  for  the  defendants  appeared  at 
the  time  fixed  for  the  hearing  of  the  motion  at  the  judge's  chambers 


Digitized  by 


Google 


190  SOUTH  DAKOTA  REPORTS.  [November, 

in  Pierre,  at  which  place  the  notice  stated  the  motion  would  be 
made.  But  the  motion  was  in  fact  made  and  judgment  rendered  at 
Miller,  in  Hand  county.  While  the  recitals  in  a  judgment  are  pre- 
sumptively true,  an  affirmative  showing  in  the  bill  of  exceptions 
that  they  are  not  true  must  prevail  over  the  presumption. 

The  judgment  of  the  circuit  court,  and  order  denying  a  new 
trial,  ^re  reversed. 


EDGE  et  al.  v.  ST.  PAUL  FIRE  &  MARINE  IXSURAXCE  CO. 

A  fire  poUcy  was  payable  to  a  certain  mortgagee  as  his  interest  might 
appear,  and  it  was  provided  that  the  policy  should  be  void  If  any  change, 
other  than  the  death  of  insured,  should  take  place  in  the  interest  or 
title  of  the  property  without  consent  of  the  insurer  indorsed  thereon,  and 
also  that  *'if,  with  the  consent  of  this  company,  an  interest  shall  exist  in 
favor  of  a  mortgagee,  the  conditions  hereinbefore  contained  shall  apply 
in  the  manner  .expressed  in  such  provisions  and  conditions  of  insurance 
relating  to  such  interests  as  shall  be  written  upon,  attached,  or  appended 
hereto."  Held  that,  though  insured  subsequently  sold  the  property  with- 
out the  Insurer's  consent,  the  mortgagee  was  entitled  to  recover  for  a  loss; 
no  condition  as  to  change  of  interest  having  been  written  upon,  attached, 
or  appended  to  the  provision  by  which  the  interest  of  the  mortgage  was 
created. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Faulk  County.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  Anna  Edge  and  others  against  the  St.  Paul  Fire  & 
Marine  Insurance  Company.  From  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

L,  JV,  Crofoot,  for  appellant. 

Under  the  open  mortgage  clause  the  insurance  is  of  the  interest 
of  the  mortgagor  and  not  of  the  interest  of  the  mortgagee.  13  Am. 
&  Eng.  Ency.  of  Law,  2nd  Ed.,  202;  Grosvenor  v.  Ins.  Co.,  17  N. 
Y.  391.  393;  Bates  V.  Equitable  Ins.  Co.,  10,  Wall.  33,  36;  Wil- 
liamson V.  Ins.  Co.,  57  X.  W.  46;  Baldwin  v.  Phoenix  Insurance 
Co.,  60  X.  H.  164;  Civil  Code  S.  D.  Sec.  1800.  The  "union  mort- 
gage clause"  practically  gives  the  mortgagee  an  independent  insur- 
ance which  cannot  be  destroyed  by  the  mortgagor,  and  is  to  be  con- 
strued in  the  light  of  its  plain  purpose  to  secure  the  interest  of  the 
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niortgagee,  and  is  usually  regarded  as  an  insurance  of  that  interest. 

13  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  205;   Ormsby  v.  Phenix  Ins. 

Co.,  5  S.  D.  72,  and  cases  cited ;  Hastings  v.  Ins.  Co.,  73  N.  Y.  141 ; 

Phenix  Ins.  Co.  v.  Omaha  L.  &  T.  Co.,  41  Neb.  834;    Ins..  Co.  v. 

Bohn  (C.C.  A),  65  Fed.  173.    A  notice  to  a  mere  soliciting  agent, 

who  has  no  authority  to  issue  policies,  of  a  breach  of  condition 

>which  creates  a  forfeiture,  and  which  is  not  communicated  by  the 

soliciting  agent  to  his  principal,  is  no  notice  to  the  company;    that 

such  an  agent  has  no  authority  either  expressly  or  impliedly  to  waive 

^ny  of  the  conditions  of  the  policy.    German  ins.  Co.  v.  Heiduk,  46 

N.  W.  481;    Martin  v.  Farmers  Ins.  Co.,  51  N.  W.  29;    Bush  v. 

Westchester  Fire  Ins.  Co.,  63  N.  Y.  531 ;  Hankins  v.  Rockford  Ins. 

^o.  35  N.  W.  34;    Bowlin  v.  Hecla  Fire  Ins.  Co.,  31  N.  W.  859. 

^^Ijusters  vested  with  authority  to  enter  into  an  agreement  with 

"^^  insured,  as  to  the  amovmt  of  the  loss,  are  special  agents  of  lim- 

/tecl  power.     They  have  no  authority,  as  such,  to  waive  any  forfeit- 

^x-e  of  the  policy.    16  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  916;  Phe- 

jiijs:   Ins.  Co.  v.  Lawrence,  4  Met.  9. 

J^rank  Turner,  for  respondent.  ^ 

The  rule  of  construction  where  the  insurer  seeks  to  enforce  a 
forfeiture  is  that  only  a  steri* necessity  will  induce  such  a  construc- 
tion SLS  will  nullify  a  policy.  McNam'ara  v.  Dakota  F.  &  M.  Ins. 
Co.  X  S.  D.  342  Vesey  et  al,  Commercial  Union  Assurance  Co.  18 
S.  E>.  ^32.  An  adjustment  operates  as  a  waiver  of  all  defenses  aris- 
'"g  oijit  of  the  terms  of  the  policy,  and  all  forfeitures  known  to  the 
msxire-r,  or  which  ought,  under  the  circumstances,  to  have  been 
kno\vr-i  to  him  at  the  time.  13  Enc.  Law,  2nd  Ed.  383,  Farmers* 
Mut.  I?ire  Ins.  Co.  v.  Gargett,  42  Mich.  289;  Illinois  Mut.  Fire  Ins. 
Co.  V.  Archdeacon,  82  111.  236;  Wagner  v.  Dwelling  House  Ins.  Co. 
143  F*a.  St.  338;  Levy  v.  Peabody  Ins.  Co.  10  W.  Va.  560;  Little 
^-  -PHoenix  Ins.  Co.  123  Mass.  380;  Eagan  v.  Aetna  F.  &  M.  Ins. 
Co.  lo  W.  Va.,  583 ;  Smith  v.  Glen  Falls  Ins.  Co.  62  N.  Y.  85. 

I^XJLLER,  p.  J.     On  the  14th  day  of  December,  1901,  appel- 
ant company  insured  a  barn  for  Fred  P.  Thomas,  situated  on  prem- 
ises til  en  belonging  to  him,  subject  to  a  mortgage  in  favor  of  re- 
s^c:ndent  Anna  G.  Edge,   to  whom   the  policy  of   insurance    was 
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thereupon  delivered,  and  to  which  was  attached  the  following  clause 
for  her  benefit :  "Loss,  if  any,  payable  to  Anna  G.  Edge,  mortgagee, 
as  her  interest  may  appear.  This  slip  is  hereby  attached  to  and 
made  a  part  of  policy  No.  15,719,  Aberdeen,  S.  D.  Agency 'of  the 
St.  Paul  Fire  &  Marine  Insurance  Company  of  St.  Pajul,  Minn." 
In  addition  to  the  usual  condition  that  the  policy  shall  be  void  if 
any  change,  other  than  by  the  death  of  the  insured,  take  place  in 
the  interest,  title,  or  possession  of  the  property  without  the  consent 
of  the  insurer  indorsed  thereon,  the  policy  contains  the  following 
provision :  "If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee,  *  *  *  the  conditions 
hereinbefore  contained  shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relating  to  such  interests  as 
shall  be  written  upon,  attached  or  appended  hereto." 

The  partial  loss  here  sought  to  be  recovered  was  occasioned  by 
a  violent  wind  storm  occurring  shortly  after  Fred  P.  Thomas,  the 
owner  and  mortgagor,  had  sold  and  transferred  the  premises  to  re- 
spondents Hogan,  who  thereupon  paid  him  the  unearned  portion 
of  the  premium  received  by  such  company  at  the  time  it  executed 
and  delivered  the  policy.  For  a  valuable  consideration,  and  to 
avoid  the  hazard  of  excessive  insurance  made  payable  to  a  mort- 
gagor in  actual  possession,  the  mortgagee  was  named  as  payee  and 
given  an  interest  in  the  policy,  w^hich,  with  the  knowledge  and  con- 
sent of  the  company,  was  immediately  delivered  to  her  and  ever 
thereafter  remained  in  her  possession.  That  the  company  caused 
the  loss  to  be  regularly  adjusted,  immediately  upon  receipt  of  the 
notice  from  the  Hogans  that  their  barn  had  been  damaged,  is  fur- 
ther evidence  of  an  original  intention  to  give  the  mortgagee  a  con- 
tractual status  enabling  her  to  recover,  though  the  mortgagor  had 
forfeited  every  right  under  the  policy.  Now,  with  the  consent  of 
the  company,  an  interest  exists  in  favor  of  the  respondent  mort- 
gagee, and  we  must  therefore  determine  whether  the  violated  con- 
dition as  to  alienation,  made  applicable  to  the  owner,  has  been  im- 
posed upon  such  mortgagee  by  virtue  of  the  following  ambiguous 
recital  of  the  policy:  "*  *  *  The  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  provisions  and  condi- 
tions of  insurance  relating  to  such  interests  as  shall  be  written  upon, 
attached  or  appended  hereto.'' 
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Construed  in  the  light  of  significant  circumstances  and  most 
strongly  against  the  insurer,  as  required  by  the  prevailing  rule  ap- 
plied by  this  court  in  the  early  case  of  McXamara  v.  Insurance  Co., 
I  S.  D.  342,  47  X.  W.  288,  it  is  quite  evident  that  the  rights  of  the 
i-ftortgagee  are  unaffected  by  the  act  of  the  owner  in  selling  the 
premises,  for  the  reason  that  such  condition  was  not  written  upon, 
attached,  or  appended  to  the  provision  by  which  her  interest  in  the 
policy  was  created.  Identical  language  has  received  a  like  con- 
struction in  the  following  cases :  Oakland  Home  Ins.  Co.  v.  Bank  of 
Commerce,  47  Neb.  717,  66  N.  W.  646;  Senor  and  Muntz  v.  Fire 
Insurance  Co.,  181  Mo.  104,  79  S.  W.  687;  Queen  Insurance  Co. 
V,  Dearborn  Savings,  Loan  &  Building  Ass'n,  175  111.  115,  51  N.  E. 
717;  Boyd  V.  Thuringia  Insurance  Co.,  25  Wash.  447,  65  Pac.  785, 
55  L.  R.  A.  165;  East  v.  New  Orleans  Insurance  Association,  26 
South.  691;  Christenson  v.  Fidelity  Insurance  Co.,  117  Iowa  yj, 
90  N.  W.  495.  It  seems  logical  that  the  omission  to  write  upon, 
attach  or  append  to  the  mortgagee  slip  any  conditions  of  forfeiture 
excludes  their  consideration  in  this  action,  and  justified  the  infer- 
ence that  it  was  the  purpose  of  the  company  to  insure  the  mort- 
gagee, as  her  interest  may  appear,  without  regard  to  such  conditions. 

Both  reason  and  the  greater  weight  of  authority  support  the 
view  we  have  taken,  and  the  judgment  appealed  from  is  affirmed. 


BERNARDY  v.  COLONIAL  &  UNITED  STATES  MORTG. 
COMPANY,  LIMITED. 

A  deed,  absolute  in  form  and  without  limitations  or  qualifications  as 
to  the  interest  intended  to  be  conveyed,  and  containing  covenants,  cannot 
be  varied  by  parol  evidence  as  to  the  intention  of  the  parties  ae.  to  the  in- 
terest to  be  conveyed. 

By  the  express  provisions  of  Rev.  Civ.  Code,  §  947,  where  one  pur- 
ports to  grant  real  estate  in  fee  simple,  any  subsequent  title  acquired  by 
him  passes  to  the  grantee  or  his  successors. 

The  provision  of  the  Code  that  every  transfer  of  an  interest  in  prop- 
erty **as  security"  for  the  performance  of  an  act  is  to  be  deemed  a  mort- 
gage does  not  authorize  parol  evidence  as  to  the  Intent  of  the  parties  in 
the  execution  of  a  deed  absolute  in  form  and  without  limitations  or  qual- 
ificatlors  as  to  the  interest  intended  to  be  conveyed. 

Fuller,  P.  J.,  dissenting. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Kingsbury  County.     Hon.  Citas. 
S.  Whitixg,  Judge. 

Vol.  ao.  S.  D.  13. 
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Action  by  William  Bernardy  against  the  Colonial  &  United 
States  Mortgage  Company,  Limited.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

French  &  Orz'is,  for  appellant.  Warren  &  Warren,  E.  5.  John- 
son, and  £.  F.  Green,  for  respondent. 

CORSOX,  J.  This  is  an  appeal  by  the  defendant  from  the 
judgment  and  order  denying  a  new  trial.  This  case  was  before  us 
at  a  former  term  of  this  court,  and  the  judgment  of  the  lower  court 
was  reversed,  and  the  case  is  reported  in  17  S.  D.  637,  98  N.  W.  166. 

As  stated  in  the  opinion  of  the  court  on  that  appeal,  the  case 
was  tried  in  the  court  below  upon  an  agreed  statement  of  facts; 
those  deemed  material  being  set  forth  in  the  opinion.  On  the  re- 
mittitur going  down,  the  case  was  retried,  and^^  in  addition  to  the 
statement  of  facts  used  on  the  former  trial,  evidence  was  introduced 
on  the  part  of  the  plaintiff  upon  which  the  court  found  additional 
facts,  which  are  in  substance  that  the  firm  of  Wilkes  &  Wells  from 
December  15,  1882,  to  May,  1890,  were  the  duly  constituted  and 
acting  agents  of  the  defendant  in  the  business  of  negotiating  loans 
on  real  estate  in  this  state,  and  that  in  the  usual  course  of  their 
agency  they  acquit^  more  or  less  real  estate  belonging  to  the  de- 
fendant and  took  the  title  in  their  own  names,  and  that  the  title  to 
the  property  in  controversy  conveyed  by  said  Wilkes  &  Wells  to  the 
defendant  was  so  held  by  them  as  agents  and  trustees  of  the  de- 
fendant ;  that  in  conveying  said  property  to  the  defendant,  the  said 
Wilkes  &  Wells  only  intended  to  convey  their  interest  in  said  prop- 
erty as  trustees,  and  that  they  executed  said  conveyance  for  the 
purpose  of  closing  up  their  business  with  the  defendant ;  that  it 
was  not  their  intention  to  convey  to  the  said  defendant  any  other 
interest  than  that  so  held  by  them  in  trust.  The  court  concludes 
from  the  agreed  statement  of  facts,  and  from  the  additional  findings, 
that  the  plaintiff  was  the  owner  and  entitled  to  the  possession  of  the 
premises  in  controversy. 

It  is  contended  by  the  appellant  that  the  findings  of  the  court 
male  in  addition  to  the  agreed  statement  of  facts  are  not  supported 
by  th.e  evidence,  and  there  is  much  force  in  this  contention ;  but  in 
the  view  we  take  of  the  case  it  will  not  be  nccessarv  to  decide  this 
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question,  and  we  shall  assume  for  the  purpose  of  this  decision  that 
the  findings  are  supported  by  the  evidence.  It  is  further  contended 
by  the  defendant  in  effect  that  the  conclusions  of  the  court  are  er- 
roneous, for  the  reason  that  the  terms  of  the  deed  from  Wilkes  & 
Wells  to  the  defendant  could  not  be  varied  or  contradicted  by  parol 
evidence.  We  are  inclined  to  agree  with  the  defendant  in  this  con- 
tention. The  deed,  being  absolute  in  form,  and  without  limitations 
or  qualifications  as  to  the  interest  intended  to  be  conveyed,  and  con- 
taining covenants;  could  not  be  contradicted  or  varied  by  parol  evi- 
dence as  to  the  intenitcn  of  the  parties  in  executing  the  deed.  The 
deed  purports  to  convey  a  fee  simple  title  and  comes  clearly  within 
the  language  of  section  947,  Rev.  Civ.  Code,  which  provides  that: 
"Where  a  person  purports  by  proper  instrument  to  grant  real  prop- 
erty in  fee  simple,  and  subsequently  acquires  any  title  or  claim  of 
title  thereto,  the  same  passes  by  operation  of  law  to  the  grantee  or 
his  successors."  The  deed  therefore  executed  by  Wilkes  &  Wells 
must  be  construed  by  the  court,  and  its  effect  must  be  controlled 
by  the  section  of  the  Code  above  quoted. 

It  is  contended  by  the  plaintiff  that  the  circumstances  attending 
the  conveyance,  and  the  relation  existing  between  Wilkes  &  Wells 
and  the  defendant,  might  properly  be  shown  for  the  purpose  of 
proving  their  intention  in  making  the  conveyance,  and  that  the  prin- 
ciple to  be  applied  to  this  case  is  the  same  as  that  applied  in  prov- 
ing the  circumstances  under  which  a  deed  given  as  security  for  some 
other  act  may  be  shown  to  be  a  mortgage ;  but  in  our  opinion  this 
principle  is  not  applicable  to  the  case  at  bar.  Our  code  provides 
that:  "Every  transfer  of  an  interest  in  property,  *  *  *  as  security 
for  the  performance  of  another  act  is  to  be  deemed  a  mortgage." 
A  court  is  therefore  fully  justified  in  permitting  proof  of  all  the 
circumstances  attending  the  execution  of  a  deed  and  the  actual  in- 
tention of  the  parties  for  the  purpose  of  determining  as  to  whether 
or  not  it  was  in  fact  executed  and  intended  to  operate  as  a  mort- 
gage. No  such  authority  seems  to  have  been  conferred  upon  the 
court  as  to  deeds  similar  to  the  one  in  controversy ;  the  same  being 
without  limitations  or  qualifications  and  free  from  all  ambiguity. 
Much  reliance  is  placed  by  the  plaintiff  upon  the  case  of  Consoli- 
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dated  Republican  Mountain  Min.  Co.  v.  Lebanon  Min.  Co.,  9  Colo. 
343,  12  Pac.  212;  but  in  our  view  that  case  is  not  an  authority  in 
the  case  at  bar,  as  the  deed  in  that  case  was  merely  a  quitclaim  deed, 
and  it  does  not  appear  from  the  decision  that  the  section  of  our 
Code  quoted,  providing  that  subsequently  acquired  titles  pass  by 
operation  of  law,  is  in  force  in  that  state.  It  would  undoubtedly 
have  been  competent  for  Wilkes  &  Wells  to  have  qualified  by  the 
terms  of  their  deed  the  interest  that  they  intended  to  convey  thereby, 
but  the  deed  in  controversy,  as  before  stated,  contains  no  limitations 
or  qualifications,  and  is  absolute  in  form,  and  in  our  opinion  cannot 
be  varied  or  contradicted  by  parol  evidence.  We  are  of  the  opinion 
therefore  that  the  court  erred  in  holding  that  the  deed  from  Wilkes 
&  Wells  to  the  defendant  could  be  varied  or  contradicted  by  parol 
testimony. 

The  principal  questions  involved  in  this  case  are  so  fully  dis- 
cussed in  our  former  opinion  that  we  deem  a  further  discussion  of 
them  unnecessary. 

The  judgment  of  the  court  below,  and  order  denying  a  new 
trial,  are  reversed. 

FULLER,  P.  J.  (dissenting).  For  the  reason  stated  in  my  dis- 
senting opinion  on  the  former  appeal  of  this  case  (17  S.  D.  650,  98 
N.  W.  166),  I  am  convinced  that  the  judgment  of  the  court  below 
should  be  affirmed. 


HERMAN  V.  WINTER. 

In  a  suit  to  enforce  specific  performance  of  a  contract  to  convey  land 
to  plaintiff,  the  complaint  alleged  that  the  parties  contracted  in  writing, 
whereby  defendant  agreed  to  sell  and  convey  to  plaintiff  the  premises  de- 
scribed in  the  complaint  for  a  certain  price;  that  plaintiff  had  tendered 
such  sum,  and  performed  all  the  conditions  of  the  contract  by  him  to  be 
performed,  and  requested  a  conveyance;  that  defendant  refused  to  con- 
vey, and  that  plaintiff  was  ready  and  willing  to  comply  with  the  con- 
tract, but  that  defendant  had  notified  plaintiff  that  defendant  repudiated 
It  and  would  not  be  bound.  Held,  that  the  complaint  stated  facts  suffi- 
cient to  constitute  a  cause  of  action  as  against  an  objection  at  the  trial. 

By  Rev.  Civ.  Code,  §  1151,  an  obligation  is  extinguished  by  a  proper 
offer  of  performance  with  intent  to  extinguish  the  obligation.  Section 
1155  provides  that  If  the  person  to  whom  an  offer  of  performance  should 
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be  made  cannot  with  reasonable  diligence  be  found  within  the  state,  and 
within  a  reasonable  distance  from  his  residence  or  place  of  business,  the 
offer  may  be  made  at  his  residence  or  place  of  business.  Section  1176 
enacts  that  a  refusal  by  a  creditor  to  accept  performance,  made  before  an 
offer,  is  equivalent  to  an  offer  and  refusal.  Section  1166  provides  that  an 
obligation  for  the  payment  of  money  is  extinguished  by  a  due  offer  of  pay- 
ment, if  the  amount  is  immediately  deposited  in  the  name  of  the  cred- 
itor with  some  bank  of  deposit  within  the  state,  and  notice  thereof  given 
the  creditor.  A  contract  provided  for  a  conveyance  of  land  to  plaintiff 
on  a  certain  day,  and  though  before  that  the  vendor  stated  he  would  not 
convey,  on  that  day  plaintiff  called  at  defendant's  house  with  the  money  to 
make  the  payment,  and  was  told  by  defendant's  family  that  defendant  was 
absent,  and  that  they  thought  he  was  at  a  certain  place  out  of  the  sta£e, 
whereupon  plaintiff  sent  defendant  a  registered  letter,  and  deposited  the 
money  in  a  bank,  instructing  the  cashier  to  deliver  the  same  on  the  de- 
posit of  a  deed.  Held,  that  there  was  a  sufficient  tender  to  enable  plain- 
tiff to  maintain  a  suit  for  specific  performance;  sections  1151  and  1155 
not  being  solely  applicable  to  the  case  of  debtor  and  creditor,  and  section 
1166  being  only  applicable  to  the  extinguishment  of  an  obligation. 

In  an  option  contract  for  the  sale  of  land,  time  is  of  the  essence,  and 
a  tender  or  offer  of  payment  must  be  made  within  the  time  specified  by 
the  party  seeking  to  enforce  the  option. 

Where  a  lease  gave  the  lessee  the  option  of  purchasing  at  its  expira- 
tion, he  had  the  day  following  that  on  which  the  lease  expired  in  which  to 
make  a  tender. 

(Opinion  filed,  Nov.  29,  1905.) 
Appeal  from  Circuit  Court,  Jerauld  County.     Hon.  Frank  B. 
Smith,  Judge. 

Suit  by  Henry  Herman  against  William  Winter.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

'Aikens  &  Judge,  for  appellant.  A,  £.  Hitchcock,  for  respond- 
ent. 

CORSON,  J.  This  is  an  action  to  enforce  the  specific  peform- 
ance  of  a  contract  for  the  conveyance  of  real  property.  The  find- 
ings and  judgment  being  in  favor  of  the  plaintiflF  the  defendant 
has  appealed 

The  appellant  seeks  a  reversal  of  the  judgment  on  the  following 
grounds :  ( i )  For  the  reason  that  the  court  erred  in  overruling  ap- 
pellant's objection  to  the  introduction  of  any  evidence  under  the 
complaint;  (2)  for  the  reason  that  the  court  erred  in  findings  that 
on  January  i,  1902,  the  plaintiff  tendered  to  the  defendant  the  sum 
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of  $3,000,  and  demanded  a  conveyance  of  said  property,  and  that 
said  defendant  at  said  time  refused  to  perform  the  contract  on  his 
part;  (3)  for  the  reason  that  the  court  erred  in  making  its  con- 
clusions of  law  that  the  respondent  was  entitled  to  a  decree  of 
specific  performance  and  entering  judgment  thereon;  (4)  that  the 
court  erred  in  denying  defendant's  motion  for  a  new  trial  for  the 
reason  that  the  physical  and  mental  condition  of  counsel  who  tried 
the  case  for  the  defendant  was  not  such  as  to  enable  him  to  have  a 
fair  trial.  No  demurrer  was  interposed  to  the  complaint,  but  ob- 
jection was  taken  by  the  defendant  at  the  trial  to  the  introduction 
of  any  evidence  under  the  same,  on  the  ground  that  the  complaint 
•did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  It  is 
alleged  in  the  complaint  in  substance  that  the  defendant  was  the 
owner  of  the  premises  described;  that  the  plaintiff  and  defendant 
entered  into  a  written  contract  by  which  the  said  defendant  agreed 
to  sell  and  convey  to  said  plaintiff  the  premises  described  in  the 
complaint  for  the  agreed  price  of  $3,000 ;  that  said  plaintiff  has  ten- 
dered to  said  defendant  the  said  sum  of  $3,000  and  performed  all 
the  conditions  of  said  contract  upon  his  part  to  be  performed,  and 
requested  of  the  said  defendant  a  conveyance  of  said  tract  of  land, 
but  that  said  defendant  has  refused  and  still  refuses  to  convey  the 
same ;  that  the  plaintiff  is  now  ready  and  willing  to  comply  with 
the  terms  of  said  contract,  and  that  the  said  defendant  has  notified 
the  plaintiff  that  he  repudiates  the  contract,  and  will  not  be  bound 
by  the  agreement  therein,  and  that  he  will  not  convey  the  said  prop- 
erty to  the  plaintiff  on  any  terms  whatever,  li  vnll  be  observed 
that  it  is  alleged  in  the  complaint  that  heretofore  said  plaintiff  and 
defendant  entered  into  a  written  contract  by  which  the  said  defend- 
ant agreed  to  sell  and  convey  the  premises  described  in  the 
complaint  to  the  said  plaintiff  at  the  agreed  price  of  $3,000.  While 
the  complaint  is  somewhat  vague  and  uncertain,  it  does,  we  are  of 
the  opinion,  state  facts  sufficient  to  constitute  a  good  cause  of  action 
as  against  an  objection  taken  to  its  insufficiency  at  the  trial.  Courts 
are  inclined  to  view  with  disfavor  an  objection  to  the  admission  of 
evidence  at  the  trial,  on  the  ground  that  the  facts  stated  in  the  com- 
plaint are  not  sufficient  to  constitute  a  cause  of  action,  and  are  dis- 
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posed  to  hold  the  complaint  sufficient  if  it  states  facts  showing  that 
the  plaintiff  is  entitled  to  recover,  tliough  the  same  may  be  inform- 
ally stated,  and  the  complaint  be  subject  to  a  motion  to  make  more 
specific  and  certain.  In  this  case,  assuming  the  facts  stated  to  be 
true,  the -plaintiff  shows  clearly  that  he  is  entitled  to  have  the  con- 
tract enforced,  and  the  court  therefore  committed  no  error  in  over- 
ruling defendant's  objection. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
finding  that  on  January  i,  1902,  the  plaintiff  tendered  to  the  de- 
fendant the  sum  of  $3,000,  and  demanded  a  conveyance  of  said 
premises,  and  that  the  defendant  at  said  time  refused  to  perform 
the  conditions  of  said  contract  on  his  part  as  the  evidence  was  in- 
sufficient to  support  the  findings.  While  the  evidence  discloses  that 
the  plaintiff  did  not  in  fact  tender  to  the  defendant  the  $3,000,  as 
found  by  the  court,  the  evidence  shows  that  he  did  in  effect  make 
the  tender  by  going  to  the  residence  of  the  defendant  on  the  ist 
day  of  January  with  the  money,  and  that  he  was  then  and  there 
ready  and  willing  to  pay  to  the  defendant  the  said  sum,  but  was 
unable  to  make  the  formal  tender,  for  the  reason  that  the  defendant 
was  absent  from  his  home  and  from  the  state.  The  finding,  there- 
fore, was  in  our  opinion  justified  by  the  evidence.  The  agreement 
in  this  case,  though  signed  by  both  parties,  was  in  effect  an  option 
contract.  It  was  a  stipulation  appended  to  the  end  of  a  farm  lease 
executed  by  the  defendant  to  the  plaintiff,  and  reads  as  follows: 
"And  it  is  also  agreed  that  the  said  Henry  Herman  shall  have  the 
privilege  at  the  expiration  of  this  lease  of  purchasing  the  above 
tract  of  land  for  the  sum  of  three  thousand  dollars  ($3,000) ."  The 
lease  was  executed  in  August,  1899,  and  was  for  the  term  of  two 
years,  commencing  on  the  ist  day  of  January,  1900.  The  lease, 
therefore,  by  its  terms,  expired  on  the  31st  day  of  December,  1901. 

The  evidence  upon  the  subject  of  tender  or  offer  of  payment 
was  in  substance  as  follow :  The  plaintiff  upon  his  examination,  af- 
ter testifying  as  to  the  genuineness  of  the  signatures  of  himself  and 
the  defendant,  testified:  'l  had  a  conversation  with  the  defendant 
in  this  action,  on  or  near  the  expiration  of  this  instrument  as  named 
therein,  concerning  the  purcliase  of  the  land  described.     It  was 
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somewhere  in  the  middle  of  November,  about  six  weeks  prior  to  the 
expiration  of  the  lease,  as  near  as  I  can  tell.     I  told  .him  I  come 
over  to  see  him  in  regard  to  closing  up  the  deal  for  the  purchase  of 
the  land;    that  I  was  ready  to  close  up  the  contract  as  the  option 
called  for.     I  told  him  that  I  was  ready  to  pay  him  for  the  land, 
and  that  I  wanted  the  land,  and  he  shook  his  head,  and  said:  *No, 
sir;  I  will  never  give  you  a  deed  for  that  land.'    And  I  asked  him 
why,  and  he  said  the  contract  was  no  good.     We  talked  15  or  20 
minutes  there  in  the  road.    *  *  *  He  has  never  at  any  time  changed 
his  expressions  concerning  that  to  me.    He  has  never  offered  to  deed 
the  land  to  me  upon  the  payment  of  that  price.     I  came  out  to  the 
ranch  the  day  before  the  expiration  of  the.  option,  the  29th  of  De- 
cember, and  drove  to  his  residence  on  the  ist  day  of  January  last, 
and  asked  for  Mr.  Winter,  and  they  told  me  he  wasn't  there;   and 
I  asked  them  where  he  was,  and  they  said,  as  near  as  they  could 
tell,  he  was  at  Mason  City.     After  finding  out  that  Mr.  \\'inter 
wasn't  at  home,  I  went  to  Gann  Valley  to  the  post  office  there,  and 
I  got  Mr.  Ferren  to  write  me  up  a  notice  notifying  Mr.  Winter  that 
I  was  here  ready  to  close  up  the  option  on  that  contract,  and  he 
drew  up  the  notice,  and  I  mailed  it  in  Gann  Valley  post  office,  and 
registered  the  letter,  and  the  same  day  I  went  to  Kimball  and  de- 
posited $3,000  in  the  Kimball  State  Bank  for  the  purpose  of  getting 
a  deed  for  this  land.    The  cashier  was  instructed  that  if  Mr.  Winter 
deposited  a  deed  for  this  land  he  was  to  have  the  $3,000."     It  will 
thus  be  seen  that  some  six  weeks  prior  to  the  time  for  making  the 
tender  the  defendant  distinctly  informed  the  plaintiff  that  he  would 
not  execute  any  conveyance  of  the  property  to  him,  and  that  at  the 
time  the  tender  should  have  been  made  on  the  ist  day  of  January, 
1902,  the  defendant  was  absent  from  his  home  and  the  only  infor- 
mation that  the  plaintiff  could  get  as  to  his  whereabouts  was  from 
the  family ;  a  statement  that  he  was  absent,  probably  in  Mason  City. 
It  may  reasonably  be  inferred  that  the  Mason  City  referred  to  was 
the  Mason  City  in  the  state  of  Iowa,  as  that  is  a  prominent  city 
in  that  state,  and  we  know  of  no  such  place  in  South  Dakota.    The 
acts  of  the  plaintiff,  therefore,  in  going  to  the  home  of  the  defend- 
ant with  money  to  make  the  tender  and  subsequently  depositing  it 
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in  the  bank  at  Kimball,  forwarding  a  registered  letter  to  the  de- 
fendant notifying  him  that  he  was  ready  and  willing  to  take  the 
property  and  pay  for  the  same,  and  in  his  complaint  averring  his 
readiness  and  willingness  to  pay  the  amount  specified  in  the  con- 
tract, constituted,  we  think,  in  legal  effect,  a  tender  of  the  sum 
agreed  to  be  paid  and  fully  justified  the  court's  findings.  Under 
the  title  of  "Offer  of  Performance"  our  Code  provides :  "An  obli- 
gation is  extinguished  by  an  offer  of  performance,  made  in  conform- 
ity to  the  rules  herein  prescribed,  and  with  intent  to  extinguish 
the  obligation."  Section  1151,  Rev.  Civ.  Code.  And  by  section 
1 155  it  is  provided:  "In  the  absence  of  an  express  provision  to  the 
contrary,  an  offer  of  performance  may  be  made,  at  the  option  of  the 
debtor:  (i)  At  any  place  appointed  by  the  creditor;  or  (2)  wher- 
ever the  person  to  whom  the  offer  ought  to  be  made  can  be  found ; 
or  (3)  if  such  person  cannot,  with  reasonably  diligence,  be  found 
wdthin  this  state,  and  within  a  reasonable  distance  from  his  resi- 
dence or  place  of  business,  or  if  he  evades  the  debtor,  then  at  his 
residence  or  place  of  business,  if  the  same  can,  with  reasonable  dil- 
igence, be  found  within  the  state;  or  (4)  if  this  cannot  be  done, 
then  at  any  place  within  this  state. 

It  is  contended  by  the  appellant  that  these  sections  have  no  ap- 
plication to  the  case  at  bar,  for  the  reason  that  they  are  designed 
to  meet  the  case  of  debtor  and  creditor,  and  that  the  plaintifi"  in 
this  case  was  not  a  debtor  within  the  meaning  of  that  section,  and 
the  defendant  was  not  a  creditor;  but  we  are  inclined  to  take  the 
view  that  these  sections  apply  to  all  cases  where  an  obligation  is 
sought  t6  be  enforced.  It  is  quite  clear,  therefore,  that  the  plain- 
tiff, not  being  able  to  find  the  defendant  within  the  state  and  with- 
in a  reasonable  distance  from  his  residence  or  place  of  business,  was 
not  required  to  do  more  than  he  did  do  as  shown  by  the  evidence 
in  this  case.  Again,  by  section  1176,  it  is  provided:  "A  refusal  by 
a  creditor  to  accept  performance,  made  before  an  offer  thereof,  is 
equivalent  to  an  offer  and  refusal,  unless,  before  performance  is 
actually  due,  he  gives  notice  to  the  debtor  of  his  willingness  to  ac- 
cept it."  As  we  have  seen,  the  undisputed  testimony  shows  that  the 
defendant  in  this  case,  some  six  weeks  prior  to  the  time  for  the  per- 
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formance  of  the  contract,  distinctly  notified  the  plaintiff  that  he 
would  not  execute  to  him  any  conveyance  of  the  property.  Though 
the  term  debtor  and  creditor  are  also  used  in  this  section  we  see  no 
reason  why  it  is  not  applicable  to  the  parties  in  the  case  at  bar. 

It  is  contended  by  the  appellant  that  the  only  tender  that  could 
properly  be  made  by  the  plaintiff  which  would  bind  the  defendant 
was  a  tender  under  the  provisions  of  section  1166  which  reads  as 
follows :  **An  obligation  for  the  payment  of  money  is  extinguished 
by  a  due  offer  of  payment,  if  the  amount  is  immediately  deposited 
in  the  name  of  the  creditor  with  some  bank  of  deposit  within  this 
state,  of  good  repute,  and  notice  thereof  is  given  to  the  creditor." 
But  that  section  seems  to  apply  only  to  the  extinguishment  of  an  ob- 
ligation and  the  term  ''creditor'*  is  there  used  as  well  as  in  the  other 
sections  referred  to.  After  a  careful  examination  of  these  various 
provisions  of  the  Qpde,  we  are  inclined  to  take  the  view  that  they 
apply  to  all  cases  where  a  tender  at  common  law  was  deemed  neces- 
sary, and  that  the  plaintiff  in  this  case,  having  complied  with  the 
provisions  of  section  11 55,  he  has  3one  all  that  the  law  requires  of 
him  to  do,  and  that  he  in  effect  made  the  tender  as  found  by  the 
court  on  the  ist  day  of  January,  1902,  and  within  the  time  specified 
in  the  stipulation,  as  he  was  not  required  to  make  the  tender  or 
offer  of  payment  until  the  expiration  of  the  lease,  and  that  did  not 
expire  until  12  o'clock  on  the  night  of  the  31st  of  December.  Con- 
sequently, the  plaintiff  had  the  following  day  in  which  to  make  the 
tender.  It  is  undoubtedly  true,  as  contended  by  counsel  for  the  ap- 
pellant and  defendant,  that  in  an  option  contract  time  is  necessarily 
of  the  essence  of  the  agreement,  and  that  a  tender  or  offer  of  pay- 
ment must  in  effect  be  made  within  the  time  specified  in  the  contract 
by  the  party  seeking  to  enforce  it.  Richardson  v.  Hard  wick,  106 
U.  S.  252,  I  Sup.  Ct.  213;  Weaver  v.  Burr,  31  W.  Va.  736,  g  S.  E. 
743,  3  L.  R.  A.  94;  Steele  v.  Bond  et  al.,  32  Minn.  14,  18  N.  W. 
830;  Bostwick  V.  Hess,  80  111.  138;  Coleman  v.  Applegrath,  68  Md. 
21,  II  Atl.  284;  Gira  v.  Harris,  14  S.  D.  537,  86  N.  W.  624.  This 
conclusion  necessarily  disposes  of  the  third  contention  of  the  appel- 
lant that  the  court  erred  in  its  conclusion  of  law,  and  its  conclusions 
necessarily  followed  from  its  findings. 
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It  is  further  contended  by  the  appellant  that  the  court  erred  in 
denying  appellant's  motion  for  a  new  trial,  for  the  reason  that  the 
physical  condition  of  defendant's  counsel  at. the  time  of  the  trial 
was  such  as  to  preclude  the  defendant  from  having  a  fair  trial. 
But  we  are  inclined  to  take  the  view  that  the  record  as  presented  in 
this  case  shows  quite  clearly  that  the  rights  of  the  defendant  were 
properly  cared  for  on  the  trial,  and  no  point  in  favor  of  the  de- 
fendant seems  to  have  been  overlooked  by  his  counsel.  The  grant- 
ing or  refusing  a  motion  for  a  new  trial  is  largely  within  the  dis- 
cretion of  the  trial  court,  and,  as  often  said  by  this  court,  unless 
there  is  a  manifest  abuse  of  such  discretion,  the  action  of  the  court 
will  not  be  interfered  with.  That  the  learned  circuit  judge  who 
tried  the  case  with  a  full  knowledge  of  all  the  facts  and  the  manner 
in  which  the  case  was  presented  on  the  part  of  the  defendant  deemed 
it  proper  to  overrule  the  motion  for  a  new  trial  is  conclusive,  and 
this  court  will  not  be  inclined  to  interfere  with  the  exercise  of  the 
trial  court's  judicial  discretion  in  denying  the  motion. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


GODFREY  V.  FAUST. 

The  construction  of  a  tunnel  on  property  outside  of  a  mining  claim, 
made  solely  with  reference  to  the  development  of  the  claim,  is  work  on 
the  claim,  available  as  annual  development  work  thereon. 

The  admission  of  incompetent  testimony  in  a  case  tried  by  the  court 
Is  no  ground  for  reversal,  unless  it  appears,  after  disregarding  the  same, 
that  there  is  a  preponderance  of  evidence  against  the  court's  finding. 

Fuller,  P.  J.,  dissenting  in  part. 

(Opinion  filed,  Nov.  29,  1905.) 

On  rehearing.     Denied. 

For  former  opinion,  see  i8  S.  D.  567,  loi  N.  W.  718, 
FULLER,  P.  J.  Our  former  decision  of  this  appeal,  now  be- 
fore us  on  rehearing,  is  reported  in  18  S.  D.  567,  loi  N.  W.  718, 
where  (he  facts  are  fully  stated,  and  it  is  held,  upon  conflicting  evi- 
dence, and  independently  of  certain  testimony  claimed  to  be  incom- 
petent and  erroneously  admitted,  that  the  trial  court  was  justified 
in  finding  that  during  the  year  igcxD  the  required  amount  of  assess- 
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ment  work  had  been  done  on  or  for  the  benefit  of  the  Dave  and 
Faust  lodes,  the.  two  unpatented  mining  claims  in  controversy.  With 
our  conclusion  that  all  necessary  work  may  be  done  by  one  having 
a  contract  with  the  locator  for  the  purchase  of  his  property,  no 
fault  is  found,  but  counsel  for  appellant  forcefully  combat  the  doc- 
trine that  it  may  be  presumed,  under  the  circumstances  disclosed  by 
the  record,  that  the  trial  court  disregarded  incompetent  testimony 
introduced  at  the  trial  of  this  case,  which  they  maintain  should  be 
controlled  by  Starkweather  v.  Bell,  12  S.  D.  146,  80  N.  W.  183, 
where  the  opinion  justifies  the  following  headnote:  "Where  the  evi- 
dence is  conflicting,  the  admission  over  objection  of  incompetent  tes- 
timony, which  is  material,  and,  if  believed,  is  conclusive  of  the  issue, 
is  prejudicial  error,  although  the  cause  is  tried  to  the  court  without 
a  jury."  The  controverted  work  done  during  the  year  1900  within 
the  boundaries  of  these  unpatented  claims  is  estimated  by  appellant's 
witnesses  to  be  of  the  value  of  $5,  while  respondent's  witnesses  tes- 
tify that  such  work  was  worth  more  than  $200,  and  consequently 
sufficient  to  answer  the  requirements  of  the  mining  law. 

The  undisputed  testimony,  which  appellant  claims  was  erron- 
eously admitted,  to  his  great  prejudice,  is  to  the  effect. that  at  an 
expense  of  $1,145,  ^^^  without  the  consent  of  the  owner,  the  cor- 
poration holding  the  contract  to  purchase  the  claims  in  dispute  ex- 
cavated a  tunnel  through  a  patented  lode  lying  between  its  own 
mining  property  and  the  claims  in  controversy.  ^loreover,  that  it 
constructed  a  mill  upon  its  own  property  at  an  expense  of  $2,000, 
and  expended  more  than  $200  in  the  employment  of  watchmen,  who 
guarded  the  interests  of  such  corporation  continuously  from  Septem- 
ber 6,  1900.  Over  the  objection  that  the  testimony  relative  to  this 
ditch  or  tunnel  on  the  Gustin  property  was  incompetent,  because 
the  ground  was  neither  patented  nor  under  control  of  the  corpora- 
tion doing  the  work,  and,  also,  that  the  Faust  and  Dave  lodes  are 
not  contiguous  to  the  Minerva  claim,  upon  which  the  mill  is  sit- 
uated, respondent  was  permitted  to  testify  as  follows:  "I  am  fa- 
miliar with  these  drifts.  You  enter  the  Minerva  mine  by  an  in- 
clined tunnel,  entering  at  the  rear  and  near  the  top  of  the  mill.  More 
than  three  or  four  hundred  feet  in  that  tunnel  there  is  a  cross-cut 
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going  east  towards  the  Faust  lode"  across  the  Gustin  claim.  The 
Gustin  is  the  only  intervening  claim  between  the  Minerva  and  Faust 
claims,  and  is  about  220  feet  wide.  That  cross-cut  was  opened  up 
through  old  caves  in  igoo.  The  ore  is  a  cement  or  conglomerate; 
occurs  in  a  blanket  formation  lying  on  the  slates,  with  a  sandstone 
capping.  This  cross-cut  was  the  best  method  of  getting  ore  from 
the  Faust  and  Dave  to  the  Minerva  mill,  as  it  saves  a  very  long 
drift.  That  tunnel  or  cross-cut,  run  in  1900,  certainly  tended  to 
develop  the  Faust  and  Dave,  even  if  it  did  not  strike  them;  was 
the  easiest  method  of  developing  these  claims." 

Without  any  further  objection,  except  as  to  certain  testimony 
relative  to  the  employment  of  two  watchmen,  for  the  reason  that 
the  same  did  not  tend  to  show  annual  representation  work  on  or  for 
the  benefit  of  the  Dave  and  Faust  claims,  the  superintendent  of  the 
corporation  holding  the  contract  to  purchase  was  thereafter  allowed 
to  go  into  all  the  particulars  of  such  work  as  follows :  "In  1900  we 
did,- altogether,  about  $1,145  worth  of  work  on  the  tunnel  going 
from  the  main. Minerva  tunnel  through  the  Gustin  towards  the  Dave 
and  Faust.  The  only  object  of  that  work  was  for  the  development 
of  the  Faust  group,  which  included  the  Faust  and  Dave  lodes.  Mr. 
Vincent  surveyed  the  work  done  in  1900.  The  25  feet  of  tunnel 
testified  to  by  him  was  new  work.  You  might  call  it  solid  rock. 
It  was  caved  just  as  solid  as  could  be,  and  I  had  to  use  a  great  deal 
of  timber.  My  engine  and  boiler  and  my  engineers  were  employed 
at  the  same  time  to  take  away  the  debris,  whatever  we  couldn't  pull 
to  one  side.  We  run  the  25  feet  on  the  Faust  lode  in  1900.  The 
work  stopped  about  the  latter  end  of  August.  The  balance  of  the 
drift  there  was  also  run  through  caved  material  about  six  feet  wide. 
It  will  javerage  ten  feet  high.  We  used  timber  from  8  by  8  to  10 
by  12  inches.  There  was  from  four,  five,  and  six  men  at  work  be- 
side the  men  in  the  mill.  The  reasonable  value  of  that  25  feet  run 
in  the  Faust  lode,  without  the  expense  of  the  mill  men,  put  it  to 
$11  or  $12,  but  if  the  mill  is  taken  into  consideration,  which  I  had 
to  keep  running,  I  would  say  about  $14  to  $15.  That  work  of  going 
across  the  Gustin  claim,  cleaning  out  this  old  caved  drift,  tended  to 
develop  the  Faust  and  Dave  lodes.    Beyond  this  25  feet,  where  Mr. 
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Vincent  didn't  go  any  further  in,  we  were  close  up  to  the  comer 
stake,  I  should  say,  of  the  Tw^o  by  Six  lode.  There  is  old  work 
on  beyond  there,  but  he  didn't  survey.  Our  company  purchased  the 
Tw^o  by  Six.  It  belonged  to  Mr.  Barney  and  Martin,  two  personal 
friends  of  mine  in  Boston.  This  work  that  I  did  there  had  no  ref- 
erence to  the  Two  by  Six  lode ;  It  was'  done  for  the  development 
and  the  future  mining  of  the  Faust  property.  We  worked  in  and 
out  through  the  Gustin  six  weeks — well,  say  two  months,  off  and 
on,  and  perhaps  longer." 

The  foregoing  evidence  being  corroborated  in  every  material 
respect  by  a  witness  subsequently  called,  and  who  also  testified 
without  objection,  the  facts  stand  uncontrovertedly  established  that 
work  for  the  benefit  and  development  of  the  Dave  and  Faust  lodes 
to  the  value  of  $1,145  ^^'^s  done  on  the  Gustin  claim  during  the  year 
1900.  Although  it  seems  clear  that  the  law  relative  to  the  re- 
quired assessment  work  on  the  Dave  and  Faust  lodes  was  substan- 
tially complied  with  by  what  was  done  on  the  Gustin  property  for 
their  development,  arid  that  the  evidence  relative  thereto  was  en- 
tirely proper,  it  might  be  assumed  otherwise,  without  necessitating 
a  reversal,  because  an  objection  to  incompetent  testimony  is  un- 
availing where,  as  in  this  case,  other  witnesses  subsequently  testify 
to  the  same  state  of  facts  without  objection.  City  of  Denver  v. 
Teeter  74  Pac.  459 ;  Nagle  v.  Fulmer,  98  low^a,  585,  67  N.  W.  369. 

That  the  tunnel  was  driven  on  the  intervening  claim  with  the 
intention  to  benefit  the  lodes  in  controversy  by  facilitating  the  ex- 
traction of  ore  therefrom  is  undisputed,  and  appellant  is  in  no  po- 
sition to  effectively  urge  that  a  trespass  was  committed  by  the  cor- 
poration doing  the  work.  Consistent  with  what  appears  to  be  the 
prevailing  rule,  money  expended  in  the  construction  of  a'w^agon 
road  across  territory  some  distance  from  a  mining  claim  sought  to 
be  developed  was  held  to  be  a  sufficient  compliance  with  the  law 
relative  to  the  annual  work  required  upon  such  claim,  and  the  court 
say :  "The  parties  substantially  agree  that  no  ordinary  development 
work  was  actually  done  within  the  surface  boundaries  of  the  claim. 
It  is,  however,  strenuously  contended  that  the  law  in  this  particular 
was  complied  with  by  the  construction  of  a  wagon  road  up  Cotton- 
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wood  Gulch  to  the  Great  RepubUcan  and  Little  Mattie,  adjoining 
claims.  We  do  not  hesitate  to  assert  that  labor  performed  by  the 
owner  of  a  mine  in  constructing  a  wagon  road  thereto  for  the  pur- 
pose of  better  developing  and  operating  the  same  may  be  treated 
as  a  compliance  with  the  law  relating  to  annual  assessment  work 
thereon."  Doherty  v.  Morris,  17  Colo.  105,  28  Pac.  85.  So,  in 
Smelting  Co.  v.  Kemp,  104  U.  S.  636,  26  L.  Ed.  313,  it  was  de- 
cided that  the  requirements  of  the  statute  as  to  annual  assessment 
work  had  been  sufficiently  answered  by  labor  done  and  improvements 
made  some  distance  from  the  exterior  lines  of  the  claim  to  be  ben- 
efited, and  we  quote  from  the  opinion  of  the  court  as  follows: 
"Labor  and  improvements,  within  the  meaning  of  the  statute,  are 
deemed  to  have  been  had  on  a  mining  claim,  whether  it  consists  of 
one  location  or  several,  when  the  labor  is  performed  or  the  im- 
provements are  made  for  its  development — that  is,  to  facilitate  the 
-extraction  of  the  metals  it  may  contain ;  though  in  fact  such  labor 
and  improvements  may  be  on  ground  which  originally  constituted 
only  one  of  the  locations,  as  in  sinking  a  shaft,  or  be  at  a  distance 
from  the  claim  itself,  as  where  the  'labor  is  performed  for  the  turn- 
ing of  a  stream,  or  the  introduction  of  water,  or  where  the  improve- 
ment consists  in  the  construction  of  a  flume  to  carry  off  the  debris 
or  waste  material."  In  Book  v.  Justice  Mining  Company, 
58  Fed.  106,  the  governing  statute  is  thus  construed :  "The  mining 
laws  of  the  United  States  require  that  not  less  than  $100  worth  of 
labor  shall  be  performed  or  improvements  made  during  each  year 
upon  every  unpatented  location.  Labor  and  improvements,  within 
the  meaning  of  the  statute,  are  deemed  to  be  done  upon  the  location 
when  the  labor  is  performed  or  improvements  made  for  the  express 
purpose  of  working,  prospecting,  or  developing  the  ground  em- 
braced in  the  location.  Work  done  outside  of  the  limits  of  a  mining 
claim  for  the  purpose  of  prospecting  or  developing  it  is  as  available 
for  holding  the  claim  as  if  done  within  the  boundaries  of  the  loca- 
tion of  the  claim."  To  render  work  outside  the  boundary  lines  of 
a  mining  claim  available  as  annual  assessment  work  thereon,  it  is 
only  necessary  that  it  be  within  reasonable  proximity  thereto,  and 
done  for  the  purpose  of  its  development.     McGarrity  v.  Byington, 
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12  Cal.  426;  Harrington  v.  Chambers,  i  Pac.  362;  ]Mt.  Diablo  M. 
&  M.  Co.  V.  Callisoh,  5  Sawy.  439,  Fed.  Cas.  No.  9,886;  Kramer 
V.  Settle,  I  Idaho,  485.  From  page  631  of  Lindley  on  Mines  we 
quote  as  follows :  "The  rule  is  well  settled  that  work  done  outside 
of  a  claim  or  group  of  claims,  if  done  for  the  purpose  and  as  a 
means  of  prospecting  or  developing  the  claim,  as  in  the  case  of  tun- 
nels, drifts,  etc.,  is  as  available  for  holding  the  claim  or  claims  as 
if  clone  within  the  boundaries.  One  general  system  may  be  formed, 
well  adapted  and  intended  to  work  several  contiguous  claims  or 
lodes,  and,  when  such  is  the  case,  work  in  furtherance  of  the  sys- 
tem, whether  done  within  or  without  the  claim  or  claims,  is  work 
on  the  claim:!  intended  to  be  developed.''  The  headnote,  fully  sup- 
ported by  the  opinion,  in  the  case  of  Hall  v.  Kearney,  18  Colo.  505, 
33  Pac.  373,  is  as  follows:  **Work  which  is  in  fact  done  for  the 
development  of  a  mining  claim  may  properly  be  considered  as  as- 
sessment work  for  such  location,  notwithstanding  the  fact  that  it 
was  performed  outside  of  the  exterior  lines  of  such  property..  And 
it  is  immaterial  whether  the  improvement  is  upon  patented  or  un- 
patented property,  except  as  this*  may  throw  light  upon  the  inten- 
tion of  the  party  doing  the  work." 

It  being  shown  by  competent  and  undisputed  evidence,  admit- 
ted without  objection,  that  the  tunnel  through  the  Gustin  property, 
costing  $1,145,  was  made  with  reference  to  nothing  but  the  devel- 
opment of  the  Dave  and  Faust  lodes,  and  is  not  claimed  as  an  im- 
provement for  any  other  purpose,  it  may  be  assumed,  without  de- 
ciding, that  it  was  error  to  admit  testimony  relative  to  the  Minerva 
mill  site  and  the  employment  of  the  watchmen  to  protect  such  prop- 
erty. The  granting  of  this  rehearing  enables  us  to  correct  an  in- 
advertent expression  in  our  former  opinion,  to  the  effect  that  the 
admission  of  incompetent  testimony  is  no  ground  for  reversal,  un- 
less it  appears,  after  disregarding  the  same,  that  there  is  a  prepon- 
derance of  evidence  against  the  findings  of  the  trial  court.  In  the 
case  of  Yankton  B.  &  L.  Ass'n  v.  Dowling,  10  S.  D.  540,  74  X.  W. 
438,  we  say :  "It  is  unnecessary  to  decide  whether  or  not  the  court 
erred  in  receiving  in  evidence  the  judgment  roll  in  the  case  of  Yank- 
ton Buildincr  &  Loan  Association  v.  Dowling,  for  the  reason  that 


Digitized  by 


Google 


1905.]  GODFREY  v.  FAUST.  209 

every  fact  required  to  sustain  the  judgment  below  was  either  admit- 
ted by  the  pleadings  or  established  by  other  competent  evidence." 
Observing  the  important  distinction  between  a  record  disclosing  ma- 
terial facts  admitted  or  established  by  competent  evidence  and  one 
which  fails  to  affirmatively  show  that  the  findings  of  fact  are  not 
sustained  by  the  preponderance  of  evidence,  we  now  adhere  to  the 
seemingly  more  reasonable  doctrine  that  a  reversal  will  not  follow 
on  account  of  the  admission  of  incompetent  testimony,  where  every 
fact  necessary  to  sustain  the  judgment  stands  proved  by  •other  com- 
petent and  undisputed  evidence. 

Applying  such  rule  to  this  case,  the  record  of  which  discloses 
no  prejudicial  error,  the  judgment  appealed  from  is  affirmed. 

CORSON,  J.  (concurring  specially.)  I  concur  in  the  conclu- 
sion reached  by  the  Presiding  Judge,  except  as  to  that  portion  of 
his  opinion  in  which  he  says:  **The  granting  of  this  rehearing 
enables  us  to  correct  an  inadvertent  expression  in  our  former  opin- 
ion, to  the  effect  that  the  admission  of  incompetent  testimony  is  no 
ground  for  reversal,  unless  it  appears,  after  disregarding  the  same, 
that  there  is  a  preponderance  of  evidence  against  the  finding  of  the 
court."  In  my  opinion  this  is  a  correct  and  accurate  statement  of 
the  law,  applicable  to  the  admission  of  incompetent  evidence  in  a 
case  tried  by  the  court  without  a  jury.  The  great  weight  of  au- 
thority is  that  in  such  a  case  the  appellate  court  will  presume  that 
the  mcompetent  evidence  was  disregarded  by  the  court  in  making 
its  findings  of  fact.  This  being  so,  the  incompetent  evidence  is,  in 
the  consideration  of  the  case  by  the  appellate  court  eliminated,  and 
in  contemplation  of  law  is  expunged  from  the  record,  and  is  no 
longer  in  the  case  for  any  purpose  whatever.  The  case,  then,  is 
to  be  dicposed  of  by  the  appellate  court  precisely  as  any  other  case 
tried  by  the  court  without  a  jury,  in  which  none  but  competent  evi- 
dence had  been  admitted,  and  the  rule  in  such  a  case  has  been  so  often 
laid  down  by  this  court  as  to  scarcely  require  the  citation  of  author- 
ities, and  it  is  thus  stated  in  Randall  v.  Burk  Tp.,  4  S.  D.  337,  57 
N.  W.  4:  **0n  such  review  of  the  evidence  this  court  will  presume 
that  the  decision  of  the  trial  court  or  referee  upon  the  weight  of 

Vol,  20.  S.  D.  14. 
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such  evidence  is  correct;  and  it  is  only  when  this  court  is  satisfied 
that  there  is  a  clear  preponderance  of  the  evidence  against  such  de- 
cision that  such  presumption  will  be  overcome,  and  the  decision  of 
the  trial  court  or  referee  reversed/'  Why,  then,  when  the  incom- 
petent testimony  is  eliminated  and  in  effect  expunged  from  the  rec- 
ord, should  any  different  rule  be  established  for  determining  the 
weight  of  the  remaining  evidence  than  is  established  by  this  court 
in  all  cases  of  trials  by  the  court  .without  a  jury?  The  rules  for 
determining  of  cases  by  this  court,  which  have  been  long  established 
and  are  well  settled  and  understood,  should  not,  it  seems  to  me,  be 
changed  and  a  new  rule  established  which  seems  more  applicable  to 
the  trial  of  cases  by  a  jury  than  to  the  trial  of  cases  by  the  court. 
HAXEY,  J.  I  concur  in  the  views  expressed  by  Mr.  Justice 
CORSON. 


BARRETT  v.  BARRETT. 

A  husband  who  leaves  the  family  home,  his  wife  and  children  re- 
maining, and  who  never  offers  to  return  nor  invites  the  wife  to  join  him 
at  any  other  place,  cannot  charge  his  wife  with  willful  desertion,  within 
Rev.  Civ.  Code,  §  70,  defining  willful  desertion  as  the  voluntary  separa- 
tion of  one  of  the  married  parties  from  the  other  with  intent  to  desert, 
etc.,  unless  the  wife's  conduct  justified  the  husband's  departure. 

A  husband,  who  leaves  the  family  home  merely  because  the  wife  de- 
clared that  she  would  not  live  with  him  if  he  continued  in  the  saloon  bus- 
iness, cannot  charge  the  wife  with  willful  desertion,  under  Rev.  Civ.  Code, 
§  70,  subsec.  3,  defining  what  will  justify  a  spouse  in  leaving  the  family 
dwelling  without  being  chargeable  with  desertion,  but  which  will  charge 
the  other  spouse  with  desertion,  as  departure  caused  by  threats  of  bodily 
harm,  etc.;  the  opinion  of  the  wife  on  the  subject  of  the  saloon  business 
being  entitled  to  as  much  consideration  as  the  opinion  of  the  husband,  for 
section  94  provides  that  husband  and  wife  contract  toward  each  other  ob- 
ligations of  mutual  respect,  etc. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  George  W.  Barrett  against  Minerva  E.  Barrett. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Aikcns  &  Judge  and  Orr  &  Rodabatigh,  for  appellant.  Bates  & 
Parliinan,  for  respondent. 
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HANEY,  J.  This  appeal  is  from  a  judgment  decreeing  a  di- 
vorce and  an  order  denying  defendant's  application  for  a  new  trial. 
The  parties  were  married  May  8,  1865.  As  to  the  cause  for  dis- 
solving the  marriage  the  court  below  found,  in  the  language  of  the 
complaint,  as  follows :  '*That  in  the  month  of  November,  1885,  the 
said  defendant,  disregarding  the  solemnity  of  her  marriage  vows, 
willfully  and  without  cause  deserted  and  abandoned  this  plaintiff, 
and  did  live  separate  and  apart  from  him  without  any  sufficient 
cause  or  reason,  against  his  will  and  without  his  consent.  That  in 
November,  1885,  the  said  plaintiff  and  defendant  were  living  to- 
gether as  husband  and  wife  at  Ravenna,  Ohio,  and  that  the  said  de- 
fendant drove  the  plaintiff  from  his  home  and  from  her,  and  refused 
to  allow  the  plaintiff  to  return  to  his  home,  and  the  said  defendant 
absolutely  refused  to  cohabit  with  the  plaintiff  as  husband  and  wife 
without  any  cause  or  provocation.  That  the  plaintiff  and  defendant 
have  not  lived  and  cohabited  together  as  husband  and  wife  since 
November,  1885,  the  date  the  defendant  deserted  the  plaintiff." 

It  is  contended  that  the  evidence  is  insufficient  to  sustain  the 
decision.  Concerning  the  alleged  desertion,  the  plaintiff's  testimony 
is  substantially  as  follows:  *'The  first  trouble  I  had  with  my  wife 
was  when  she  told  me  if  I  went  into  the  saloon  business  again  she 
would  break  up  my  business.  I  went  home  one  night,  and  she  told 
me  that  she  would  not  live  with  a  saloon  keeper  any  longer.  That 
was  in  November,  1885.  She  said,  if  I  insisted  on  running  a  saloon 
for  a  living,  that  I  could  not  come  home,  and  that  she  wouldn't 
live  with  me.  I  said :  *  You  don't  mean,  it  ?'  She  said :  'Yes.'  I 
said :  'What  are  you  going  to  do  ?'  She  said  she  could  take  care  of 
herself  and  the  children.  She  said  she  would  not  live  with  a  man, 
who  was  running  a  saloon ;  that  she  despised  a  man  who  took  a 
drink  of  whisky.  I  said:  'If  that  is  the  case  we  had  better  quit.' 
•As  soon  as  I  could  sell  out  my  place  I  left  and  went  to  Cleveland. 
She  removed  to  Cleveland  in  1886.  She  came  to  the  place  where  I 
was  working  and  asked  me  to  help  her  hunt  up  a  house.  I  told 
her  I  would  not  do  it.  Phelps  came  to  me  at  her  request  and  want- 
ed some  money  for  her.  I  told  him  I  didn't  think  I  ought  to  put 
up  money  for  a  family  that  had  turned  me  out  of  doors.     I  said: 
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*I  will  go  there  and  board,  and  pay  what  other  boarders  pay/  I 
went  to  see  her,  and  told  her  I  was  willing  to  come  and  board.  She 
said:  *If  you  come  here,  there  are  other  good  boarders  that  will 
leave,  and  I  can't  have  that.'  I  said:  'All  right  then.'  Subsequent 
to  November,  1885,  after  my  wife  refused  to  live  with  me,  I  made 
no  provision  for  the  family  or  for  her.  I  am  getting  $55  pension 
now^  i  got  $45  up  to  March  3d,  a  year  ago.  Mrs.  Barrett  gets  half 
01  that.  She  has  never  said  ajiything  about  coming  back.  She 
never  looked  me  up  or  asked  me  to  come  and  see  her."  On  Jan- 
uary 18,  1886,  the  plaintiff  wrote  defendant  the  following  letter: 
"Dear  Wife  and  Children :  I  was  disappointed  on  getting  the  place. 
Didn't  get  an  answer  until  today.  You  had  better  get  a  house  down 
there  for  I  don't  know  what  I  am  going  to  do  yet.  I  am  about  dis- 
couraged. If  I  don't  succeed  in  finding  something  soon  I  don't 
know  but  what  I  will  have  to  go  down  to  the  lake  and  cut  a  hole 
through  the  ice  and  jump  in,  but  not  today.  I  would  like  to  see 
you,  and  am  in  hopes  to  do  so  soon.  Tell  Nellie  to  write  to  me  and 
Tot  also.  I  remain  yours  as  ever.  G."  The  plaintiff  nowhere 
states  that  he  ever  offered  to  resume  the  marital  relation.  The 
third  year  the  parties  were  in  Cleveland  the  defendant  instituted  pro- 
ceedings to  compel  the  plaintiff  to  support  her  and  the  children, 
which  resultied  in  a  judgment  in  her  favor  which  remains  unsatis- 
fied. The  defendant  is  receiving  one-half  of  her  husband's  pension 
by  virtue  of  an  order  of  the  Commissioner  of  Pensions,  based  on 
the  ground  of  his  desertion.  The  plaintiff  is  now  66  years  of  age, 
the  defendant  67. 

Though  the  plaintiff's  testimony  regarding  his  reasons  for  leav- 
ing the  defendant  is  denied  by  the  defendant  and  is  inconsistent 
with  his  conduct  as  revealed  by  his  letter,  it  will  be  assumed  to  be 
true  in  considering  whether  the  court  was  justified  in  finding  the 
defendant  guilty  of  willful  desertion.  What  constitutes  willful  de-. 
sertion  is  clearly  and  exhaustively  defined  by  the  statutes  of  this 
state.  Rev.  Civ.  Code,  §  70.  It  cannot  be  contended  that  the  plain- 
tiff chose  a  reasonable  place  or  mode  of  living  to  which  the  defend- 
ant did  not  conform,  because  she  remained  in  the  only  home  he  pro- 
vided for  her,  and  it  is  not  alleged  that  her  desertion  consisted  in 
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failure  so  to  do.  There  is  no  evidence  tending  to  prove  a  persistent 
refusal  to  have  reasonable  matrimonial  intercourse,  and  such  a  re- 
fusal is  not  alleged  in  the  complaint.  Mere  threats  of  what  the  de- 
fendant would  do  if  the  plaintiff  continued  in  the  saloon  business 
did  not  constitute  such  a  refusal ;  especially  where  it  appears  that 
the  parties  continued  to  live  together  as  husband  and  wife  until  the 
plaintiff  left  their  home  and  went  to  Cleveland.  They  had  lived 
happily  together  for  lo  years,  were  occupying  the  same  dwelling 
place  when  the  plaintiff  departed  therefrom,  and  he  has  never  of- 
fered to  return  or  invited  the  defendant  to  join  him  at  any  other 
place.  Hence  the  defendant  cannot  be  charged  with  willful  de- 
sertion, unless  her  conduct  justified  plaintiff's  departure.  That  is 
what  he  alleges  in  his  complaint,  and  what  he  must  prove  to  estab- 
lish his  cause  of  action. 

As  to  what  will  justify  one  party  in  leaving  the  family  dwelling 
place  is  explicitly  declared  by  the  statute.  "Departure  or  absence 
of  one  party  from  the  family  dwelling  place,  caused  by  cruelty  or 
by  threats  of  bodily  harm  from  which  danger  would  be  reasonably 
apprehended  from  the  other  is  not  desertion  by  the  absent  party,  but 
it  is  desertion  by  the  other  party.*'  Rev.  Civ.  Code,  §  70,  subsection 
3.  Clearly  the  party  who  remains  in  the  family  dwelling  place  can- 
not be  guilty  of  willful  desertion  in  the  absence  of  the  cruelty  and 
threats  mentioned  in  the  statute.  In  this  case  there  is  no  evidence 
whatever  tending  to  show  cruelty  or  threats  of  bodily  harm  from 
which  danger  could  have  been  apprehended.  The  only  reason  given 
by  the  plaintiff  for  leaving  his  home  and  family  is  that  his  wife  de- 
clared on  one  occasion  that  she  would  not  continue  to  live  with  him 
if  he  continued  in  the  saloon  business.  It  is  not  shown  that  she  ever 
in  any  manner  acted  upon  such  declaration.  Whether  a  wife  would 
be  justified  in  leaving  her  husband  solely  because  he  engaged  in  the 
saloon  business  may  be  open  to  controversy  and  need  not  be  deter- 
mined at  this  time,  because  this  wife  did  not  leave  her  husband. 
Many  excellent  women  are  conscientiously  opposed  to  the  liquor 
traffic  in  any  form.  That  one  such  should  energetically  protest 
against  being  compelled  to  participate  in  profits  arising  from  the 
saloon  business  is  not  surprising.     Should  a  wife  engage  in  that 
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business  without  her  husband's  consent  and  against  his  protest, 
there  certainly  would  be  trouble.  The  opinions  on  such  a  subject 
of  one  are  entitled  to  as  much  consideration  as  are  those  of  the 
other.  In  this  state  the  obligations  of  respect  resulting  from  the 
marriage  relation  are  mutual.  Rev.  Civ.  Code,  §  94.  So  the  plain- 
tiff's disregard  of  his  wife's  wishes  was,  to  say  the  least,  quite  as 
reprehensible  as  was  her  opposition  to  his  course  of  conduct.  But 
whatever  may  be  the  proper  ethical  view  there  can  be  no  doubt  as 
to  the  legal  status  of  these  parties.  According  to  his  own  testimony 
the  plaintiff  left  the  family  dwelling  place  without  justifiable  cause^ 
and  if  either  was  guilty  of  willful  desertion  it  was  the  plaintiff. 

Counsel  for  plaintiff  suggests  that  these  parties  probably  will 
never  become  reconciled,  and  that  it  would  be  better  for  them  to 
be  divorced.  We  cannot  concur  in  this  view,  even  were  it  deemed 
proper  to  presume  that  they  would  continue  to  live  apart.  They 
have  been  husband  and  wife  for  40  years.  Two  children  are  dead ; 
two  are  living.  Taking  the  view  most  favorable  to  the  plaintiff', 
the  only  reason  for  burdening  this  aged  and  infirm  mother  with  dis- 
grace is  the  fact  that  she  vigorously  protested  against  her  husband 
being  engaged  in  a  business  to  which  she  was  honestly  opposed. 
The  only  effect,  otherwise  than  the  sorrow  it  would  cause  the  wo- 
man, so  far  as  the  record  discloses,  would  be  to  deprive  her  of 
sharing  in  her  husband's  pension  during  the  few  years  both  may 
live.  A  man  who  was  brave  enough  to  earn  a  pension  in  the  Civil 
War  should  be  generous  enough  to  forgive  far  greater  faults  in  the 
mother  of  his  children  than  those  imputed  by  the  plaintiff  to  the 
defendant  in  this  case.  Such  a  man  should  not  desire  to  deprive 
his  wife  of  40  years  of  his  name  or  a  share  in  his  country's  bounty. 
We  believe  the  time  will  come  when  the  plaintiff  will  be  grateful  to 
this  court  for  not  permitting  him  to  do  so. 

However  this  may  be,  it  is  clear  that  the  evidence  is  not  suf- 
ficient to  sustain  the  decision  of  the  circuit  court,  and  as  the  result 
could  not  be  different  on  another  trial,  without  a  change  in  the 
plaintiffs  testimony,  which  would  render  it  valueless,  the  judg- 
ment appealed  from  is  reversed,  with  direction  to  dismiss  the  action 
upon  the  merits. 
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HAWLEY  V.  BOND. 

In  an  action  to  recover  property  levied  on,  alleged  to  belong  to  plain- 
tiff and  not  to  the  judgment  debtor,  plaintiff  was  entitled  to  testify  that 
the  property  was  hers^  in  answer  to  a  question  as  to  who  was  the  owner 
at  the  time  of  the  levy,  over  an  objection  that  the  question  called  for  the 
witness'  opinion,  and  not  for  a  fact. 

Where,  in  an  action  by  a  wife  to  recover  certain  property  levied  on  as 
belonging  to  her  husband,  there  was  other  evidence  supporting  plaintiff's 
claim,  in  addition  to  statements  of  plaintiff  and  her  husband  that  she 
was  the  owner  of  the  property,  it  was  proper  for  the  court  to  refuse  to 
direct  a  verdict  for  defendant. 

In  an  action  by  a  wife  to  recover  a  cow  levied  on  as  the  property  of 
her  husband,  it  was  not  error  for  the  court  to  enter  judgment  in  plain- 
tiff's favor  on  a  general  verdict  returned,  notwithstanding  the  iury's  fail- 
ure to  answer  a  special  interrogatory  submitted  as  to  whether  plaintiff  or 
her  husband  purchased  the  cow. 

(Opinion  filed.  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  J.  W. 
Jones,  Judge. 

Action  by  Lena  M.  Hawley  against  Amon  P.  Bond.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Joe  Kirby,  for  appellant.    Bates  &  Parlirnan,  for  respondent. 

CORSON,  J.  This  is  an  action  in  claim  and  delivery  to  re- 
cover possession  of  a  certain  cow  alleged  to  have  been  taken  and 
detained  by  the  defendant  as  constable  under  an  execution  issued 
upon  a  judgment  against  plaintiff's  husband.  The  verdict  and 
judgment  being  in  favor  of  the  -plaintiff,  the  defendant  has  ap- 
pealed. 

The  only  errors  assigned  which  we  deem  it  necessary  to  con- 
sider are:  (i)  That  the  court  erred  in  overruling  the  objection  of 
the  defendant  to  a  question  propounded  to  the  plaintiff  while  testi- 
fying in  her  own  behalf;  (2)  in  overruling  defendant's  objection  to 
a  question  propounded  to  witness  L.  C.  Hawley ;  (3)  in  denying  de- 
fendant's motion  to  direct  a  verdict  in  favor  of  the  defendant  made 
at  the  close  of  the  trial;  '^  *  *  (5)  in  accepting  the  general  verdict 
without  an  answer  to  the  interrogatory  submitted  to  the  jury  being 
returned  with  their  general  verdict. 

The  plaintiff  and  L.  C.  Hawley  were  husband  and  wife,  and 
plaintiff  claims  to  be  the  owner  of  the  cow  by  virtue  of  a  purchase 
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made  of  the  same  and  paid  for  out  of  her  own  individual  means. 
It  is  claimed  by  the  appellant  that  the  cow  belonged  to  the  hus- 
band, L.  C.  Hawley,  and  therefore  was  subject  to  be  taken  upon  an 
execution  issued  upon  a  judgment  recovered  against  him.  It  will 
thus  be  seen  that  the  material  question  in  the  case  was  as  to  who 
was  the  owner  of  the  cow  at  the  time  of  its  seizure  by  the  con- 
stable. The  plaintiff,  as  a  witness  on  her  own  behalf,  was  asked 
by  her  counsel  the  following  question :  **Who  was  then  the  owner 
of  that  cow?"  The  appellant  objected  to  the  question  for  the  rea- 
son that  it  called  for  the  conclusion  of  the  witness  and  not  the  state- 
ment of  a' fact.  Objection  was  overruled,  and  the  appellant  except- 
ed. 'Her  answer  was,  "It  w^as  my  cow."  It  is  contended  by  the 
plaintiff  in  support  of  the  judgment  of  the  court  below  that  the 
question  was  clearly  competent  as  coming  within  the  exception  to 
the  general  rule  that  a  witness  can  only  testify  to  facts  and  not  con- 
clusions of  law.  We  are  inclined  to  take  the  view  that  the.  plaintiff 
is  right  in  her  contention.  In  the  class  of  cases  involving  the  owner- 
ship of  personal  property,  the  authorities  seem  to  sustain  the  posi- 
tion that  such  a  question  may  be  asked.  In  the  case  of  De  Wolf  v. 
Williams,  69  N.  Y.  621.  which  seems  to  have  been  very  analogous 
to  tlie  case  at  bar,  the  Court  of  Appeals  of  New  York  affirmed  the 
decision  of  the  lower  court  in  holding  that  a  similar  question  was 
proper,  and  in  the  statement  of  the  case  by  the  reporter,  it  being 
a  memorandum  opinion,  he  says :  "After  plaintiff  had  testified  that 
she  went  to  housekeeping,  *  *  *  that  she  took  into  the  house  some 
furniture  which  she  bought  before  her  marriage,  and  bought  some 
other  articles,  she  was  asked :  *  Whose  was  the  property  in  the  house 
516  Pacific  street?'  This  was  objected  to  *as  a  question  of  law.' 
The  objection  was  overruled,  and  witness  answered  that  it  was  hers. 
Held,  that  the  question  and  answer  were  proper ;  that  the  title  to 
property  was  ordinarily  a  simple  fact,  to  which  a  witness  having 
the  requisite  knjowledge  could  testify  to  directly."  This  decision 
is  referred  to  and  cited  with  approval  in  Xicolay  v.  Unger,  80  N. 
Y.  54,  and  in  its  opinion  the  court  says:  "There  are  cases  w^hich 
hold  that,  where  the  question  involves  a  fact  clearly  within  the 
knowledge  of  the  witness  and  not  the  expression  of  an  opinion  on 


Digitized  by 


Google 


1905.]  HAWLEY  v.  BOND.  217 

the  facts  proven,  it  is  admissible.  De  Wolf  v.  Williams,  69  N.  Y. 
621 ;  Knapp  v.  Smith,  2^  N.  Y.  277 ;  Sweet'  v.  Tuttle,  14  N.  Y. 
465 ;  Davis  v.  Peck,  54  Barb.  425."  The  Supreme  Court  of  Iowa, 
in  Murphy  v.  Olberding,  107  Iowa,  547,  78  N.  W.  205,  holds  a 
similar  doctrine  and  says:  "In  response  to  a  question  from  his 
counsel,  defendant  was  permitted  to  state  that  the  wire  belonged 
*to  him.  This  is  said  to  be  a  conclusion  of  the  witness  and  therefore 
inadmissible.  We  have  recently  held  that  such  conclusions  are  ad- 
missible; that  the  question  calls  for  a  fact  as  well  as  an  opinion." 
And  in  support  of  the  same  it  cites  a  large  number  of  Iowa  author- 
ities. It  ^ould  seem  therefore  that  the  question  propounded  to  the  wit- 
ness in  the  case  at  bar  was  a  proper  one,  and  that  the  court  com- 
mitted no  error  in  overruling  appellant's  objection  to  the  same. 

The  same  rule  applies  to  the  question  propounded  to  the  hus- 
band, L.  C.  Hawley,  as  follows:  "State  whether  you  made  the  pur- 
chase of  this  cow  at  the  request  of  the  plaintiff,  Mrs.  Hawley."  It 
may  be  presumed  that  upon  a  cross-examination  all  the  facts  and 
circumstances  relating  to  the  ownership  by  the  plaintiff  and  the 
purchase  of  the  property  by  her  husband  as  her  agent  were  elicited, 
and  the  jury  therefore  not  only  had  the  statements  of  the  witnesses, 
but  the  facts  and  circumstances  attending  the  purchase  of  the  cow, 
from  which  to  determine  the  ownership  of  the  property.  The  cases 
cited  by  appellant  in  support  of  his  contention  are  clearly  distin- 
guishable from  the  case  at  bar,  as  is  well  illustrated  by  the  case  of 
Xicolay  v.  Linger,  supra,  in  which  the  court  held,  for  the  reasons 
therein  stated,  that  a  similar  question  was  not  competent,  and 
therefore  the  objection  to  the  same  should  have  been  sustained. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
refusing  to  direct  a  verdict  at  the  conclusion  of  the  evidence  in 
favor  of  the  defendant.  It  is  quite  evident  from  an  examination 
of  the  evidence  that  the  court  was  clearly  right  in  its  refusal  to  di- 
rect a  verdict.  There  were  not  only  the  statements  of  the  plaintiff 
and  her  husband  as  to  the  ownership  of  the  property  being  in  the 
plaintiff,  but  there  was  other  evidence  in  the  case  supporting  plain- 
tiff's claim.  It  would  therefore  have  been  clearly  error  for  the 
court  to  have  granted  defendant's  motion,  as  there  was  evidence 
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upon  the  subject  of  ownership  which  was  proper  to  submit  to  the 
jury. 

It  appears  from  the  record  in  this  case  that  the  court,  at  the  re- 
quest of  the  counsel  for  the  appellant,  submitted  the  following  ques- 
tion to  the  jury:  *'Who  purchased  the  cow  in  question  of  Mr. 
Buell,  the  plaintiff,  Mrs.  Hawley,  or  her  husband,  L.  C.  Hawley?" 
To  which  the  jury  returned  no  answer,  but,  notwithstanding  this 
lailure  on  the  part  of  the  jury  to  return  an  answer  to  the  question 
propounded  to  them,  the  court  entered  judgment  upon  the  general 
verdict  in  favor  of  the  plaintiff.  It  is  contended  by  the  appellant 
that,  in  entering  the  general  verdict  without  requiring  th|p  jury  to 
pass  upon  the  question  presented  by  the  special  finding,  it  commit- 
ted error  for  which  a  new  trial  must  be  granted.  It  is  insisted 
by  the  respondent  that  the  questicMi  propounded  to  the  jury  was 
a  practically  immaterial  question,  as  either  answer  thereto  would 
not  in  any  manner  affect  their  general  verdict,  and  that,  had  the 
jury  answered  the  question  either  way,  it  would  still  have  been  the 
duty  of  the  court  to  enter  a  judgment  in  favor  of  the  plaintiff,  and 
that  the  rule  contended  for  by  the  appellant  only  applies  to  a  special 
finding  which  would  necessarily  affect  the  judgment  of  the  court 
and  which  might  have  the  effect  to  have  prevented  a  judgment 
upon  the  general  verdict  in  favor  of  the  plaintiff.  And  the  re- 
spondent contends  that  this  identical  question  was  decided  by  the 
territorial  Supreme  Court  in  McCormack  v.  Phillips,  4  Dak.  506, 
34  N.  W.  39,  adversely  to  the  contention  of  the  appellant,  and  that 
the  question  is  therefore  stare  decisis  in  this  court.  We  are  inclined 
to  take  the  view  that,  though  somewhat  irregular  for  the  court  to 
enter  judgment  without  requiring  an  answer  to  the  question  sub- 
mitted, it  does  not  constitute  reversible  error,  following  the  decision 
of  the  Supreme  Court  of  the  territory  in  the  case  cited.  The  ques- 
tion of  the  effect  of  a  general  and  specific  verdict  and  a  special  find- 
ing was  fully  discussed  by  the  court  and  the  conclusion  arrived  at 
that:  "When  all  the  material  issues  in  the  case  are  fairly  and  fully 
submitted  to  the  jury  under  proper  instructions,  and  a  general  ver- 
dict covering  all  the  issues  is  returned,  it  is  not  error  to  refuse  to 
submit  to  the  jury  special  questions  of  fact,  nor  is  it  error  in  such 
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case  if  the  jury  fail  to  answer  such  special  questions."  That  learned 
court  in  discussing  this  question,  after  quoting  the  sections  of  the 
code  which  have  not  been  amended  since  writing  that  opinion,  and 
being  section  jzyi.  Rev.  Code  Civ.  Proc.  says:  'It  will  be  seen  that 
this  section  plainly  provides  for  three  distinct  acts  or  things,  name- 
ly* a  general  verdict,  a  special  verdict,  and  a  special  finding  of  fact. 
The  jury,  in  an  action  for  the  recovery  of  money  only,  or  specific 
real  property,  may  render  either  a  general  or  a  special  verdict,  in 
their  discretion.  And  in  all  other  cases  the  court,  in  its  discretion, 
may  .irect  the  jury  to  find  a  special  verdict  in  writing,  upon  all  or 
any  of  the  issues.  Then  follows  a  broad  provision  giving  the  court 
power,  to  be  exercised  in  its  discretion,  in  all  cases  to  instruct  the 
jury,  if  they  render  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact^  to  be  submitted  to  them  in  writing,  and  the  court  may 
direct  the  finding  to  be  in  writing.  The  jury  cannot  in  the  same 
case  return  a  special  and  a  general  verdict,  or  a  special  verdict  and 
a  special  finding,  but  they  may  render  a  general  verdict  and  return 
with  it  a  special  finding  of  fact.  If  the  special  finding  and  the  gen- 
eral verdict  cannot  stand  together,  by  reason  of  the  former  being  in- 
consistent with  the  latter,  the  special  finding  survives  and  controls, 
and  the  court  must  give  judgment  in  accordance  therewith.  But 
nowhere  in  our  laws  is  there  any  provision  or  requirement  that 
makes  a  general  verdict  invalid  when  the  jury  rendering  it  have 
failed  to  return  a  special  finding  upon  particular  questions  of  fact 
submitted  to  them  in  writing,  neither  does  any  good  reason  indi- 
cate or  prove  such  invalidity,  particularly  when  the  general  verdict 
covers  and  determines  all  the  issues  in  the  case.  There  is  nothing  in 
this  section  261,  nor  elsewhere  in  the  Codes,  giving  to  any  litigant 
the  right  to  decide  or  dictate  what  shall  or  shall  not  be  submitted 
to  the  jury,  or  the  right  to  have  any  question  submitted  to  the  jury 
and  a  special  finding  by  them  thereon." 

It  will  be  observed  that  in  finding  the  general  verdict  the  jury 
in  effect  answered  and  decided  the  question  submitted  to  it  by  the 
special  interrogatory,  and  the  question  submitted  to  the  jury  was  not 
decisive  in  the  case.  The  issue  was  not  as  to  who  pruchased  the 
cow,  but  who  was  the  owner  of  the  cow.     It  clearly  appears  from 
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the  evidence  that  the  purchase  was  made  by  the  husband,  but  it 
was  claimed,  and  that  was  the  question  for  the  jury  to  decide,  that 
the  purchase  was  made  by  the  husband  as  agent  of  his  wife,  for 
her,  and  with  her  money.  The  jury  must  necessarily,  in  finding 
for  the  plaintiff,  have  found  that  such  was  the  fact,  and  hence,  had 
they  answered  the  interrogatory  that  the  husband  bought  the  cow,  • 
it  would  have  determined  nothing  material  in  the  case,  as  it  was 
virtually  conceded  that  the  act  of  purchase  was  performed  by  the 
)iusband.  Had  the  jury  answered  the  question  in  the  negative,  it 
would  clearly  have  been  indecisive  of  any  issue  in  the  case.  It 
would  seem,  therefore,  that  the  failure  of  the  court  to  require  ^he 
jury  to  answer  the  question  propounded  did  not  constitute  preju- 
dicial or  reversible  •  error.  Undoubtedly  there  might  be  cases  in 
which  the  failure  of  the  court  to  r.equire  the  special  interrogatory 
to  the  jury  to  be  answered  would  constitute  reversible  error,  as 
the  result  of  such  a  finding  might  be  to  determine  the  character  of 
the  judgment  to  be  rendered  in  the  action,  and  the  question  pre- 
sented upon  which  the  jury  were  required  to  find  might  not  be  de- 
termined by  the  general  verdict ;  but  in  the  case  at  bar  no  such  re- 
sult could  follow.  If  answered  either  way,  it  would  in  no  manner 
affect  the  judgment- rendered,  and  the  question  presented  by  the  in- 
terrogatory must  necessarily  have  been  determined  by  the  general 
verdict.  In  holding,  therefore,  that  the  failure  of  the  court  in  the 
case  at  bar  to  require  the  jury  to  return  an  answer  to  the  special  in- 
terrogatory before  rendering  the  judginent  does  not  constitute  a  re- 
versible error,  we  must  necessarily  be  confined  to  the  case  at  bar, 
and  cases  of  a  similar  character,  and  cannot  be  held  to  establish  a 
general  rule  applicable  to  all  cases. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
and  order  denying  a  new  trial  are  affirmed. 


PHILIP  V.  STEARNS  et  al. 

Inasmuch  as  by  Code  Civ.  Proc.  §  646,  one  having  interest  in  property 
sold  under  mortgage  foreclosure  may  redeem  his  interest,  one  having  an 
interest  in  property  sold  under  foreclosure  and  made  a  defendant  in  the 
proceedings  cannot  claim  that  there  is  a  defect  of  parties  because  others 
having  interests  are  not  made  parties. 
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Where,  in  a  suit  to  foreclose  a  mortgage  given  for  the  purchase 
money,  plalntiif  offered  at  the  trial  to  satisfy  a  prior  mortgage  given  by 
the  vendor,  the  vendee  suffered  no  damage  hy  reason  of  the  prior  mort- 
gage, and  his  contention  that  he  should  have  been  allowed  to  prove  dam- 
ages by  reason  of  the  failure  of  warranties  and  covenants  in  his  deed  was 
untenable. 

A  mortgage  reciting  that  it  is  executed  under  ''hand  and  seal/'  and 
bearing  the  word  "Seal"  after  the  name  of  the  mortgagor,  constitutes  a 
sealed  instrument,  within  the  statute  of  limitations  barring  actions  on 
sealed  instruments  In  20  years;  it  not  being  necessary  that  a  seal  be  Im- 
pres.'.ed  upon  wax  or  on  any  other  adhesive  substance. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Stanley  County.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  James  Philip,  as  administrator  of  the  estate  oi  Frank 
Porter,  deceased,  against  Royal  B.  Stearns  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

John  F.  Hughes,  for  appellants.  Horner  &  Stezcart,  for  re- 
spondent. 

CORSON,  J.  This  is  an  action  to  foreclose  a  certain  mortgage 
executed  by  the  defendant  Royal  B.  Steams,  to  one  James  Doud, 
to  secure  the  payment  of  two  promissory  notes  amounting  to  $675, 
with  interest  thereon,  and  which  mortgage  was  assigned  and  the 
notes  transferred  to  Frank  Porter,  deceased.  The  defendants  named 
are  the  only  persons  appearing  of  record  to  be  interested  in  the  prpp- 
erty.  The  complaint  is  in  the  usual  form.  The  defendant.  Royal 
B.  Stearns,  who  was  the  only  defendant  who  seems^  to  have  ap- 
peared in  the  action,  served  and  filed  an  answer  in  which  he  denied 
each  and  every  allegation  contained  in  the  plaintiff's  complaint,  and 
for  a  further  answer  the  defendant  alleged  that  the  action  herein 
is  barred  by  the  statute  of  limitations ;  the  cause  of  action  having 
accrued  more  than  10  years  prior  to  the  commencement  of  this 
action.  For  a  furrier  defense  the  defendant  alleged  that  on  or 
about  the  15th  day  of  July,  1892,  Doud,  together  with  his  wife, 
made,  executed,  and  delivered  a  certain  warranty  deed  for  the  pur- 
pose of  conveying  to  this  defendant  the  absolute  fee  simple  title, 
free  and  clear  of  all  incumbrances  fo  the  lots  of  land  described  in 
the  complaint  and  mortgage,  in  and  by  the  terms  of  which  they 
covenanted  with  said  defendant  Stearns,  his  heirs  and  assigns,  that 


Digitized  by 


Google 


222  SOUTH  DAKOTA  REPORTS.  [November, 

they  were  well  seised  in  fee  of  the  lands  and  premises  described  in 
th  said  deed,  and  that  they  warranted  the  same  to  be  free  and  clear 
of  all  incumbrances,  but  that  prior  to  the  execution  of  said  deed  the 
said  Doud  had  executed  to  one  Engene  Steere  a  certain  promissory 
note  for  $400,  and  secured  the  same  by  a  mortgage  on  the  said 
premises,  which  said  mortgage  still  remained  unsatisfied  of  record, 
and  of  vjjich  the  said  defendant  Steams  had  no  knowledge  or  in- 
formation at  the  time  he  received  the  said  warranty  deed,  relying 
wholly  and  entirely  on  the  statements  and  representations  of  the  said 
Doud,  that  the  said  property  was  free  and  clear  of  all  incumbrances. 
And  the  said  Stearns  demanded  that  the  amount  of  the  said  Stearns 
mortgage  be  deducted  from  the  amount  claimed  to  be  due  from  him 
on  the*  mortgage  in  controversy  in  this  action.  Said  defendant 
Stearns  for  a  further  defense  alleged  that  the  purchase  of  said  prop- 
erty by  him  of  the  said  Doud  was  with  the  knowledge  and  consent 
of  the  said  Doud  for  the  benefit  of  himself,  Thomas  H.  Martin, 
Frank  P.  Roll,  and  E.  R.  Hayes,  equally,  and  that  the  defendant 
Stearns  afterwards  executed  and  dehvered  to  each  of  said  parties 
a  deed  of  conveyance  of  a  one-fourth  interest  in  and  to  the  said 
premises,  and  that,  by  reason  thereof,  there  is  a  defect  of  parties 
defendant  herein,  in  that  the  said  Frank  Roll  and  E.  R.  Hayes  were 
not  made  parties  defendant  in  this  action.  And  the  defendant  de- 
mands judgment  that  this  action  be  dismissed,  and  that  his  said  note 
and  mortgage  be  canceled  and  discharged,  and  for  such  other  and 
further  relief  as  may  appear  to  the  court  to  be  just  in  the  premises. 
The  court  found  the  execution  of  the  notes  and  mortgage  as 
alleged  in  the  complaint ;  that  the  notes  which  the  mortgage  was 
given  to  secure  have  not  been  paid,  and  that  there  is  due  plain- 
tiflF,  James  Philip,  as  administrator  of  the  estate  of  Frank  Porter, 
deceased,  upon  said  notes  and  mortgage,  the  sum  of  $1,380.44.  The 
court  further  finds  that  in  April,  1892,  James  Doud  and  wife  exe- 
cuted a  mortgage  upon  the  premises  in  controversy  to  Eugene  Steere 
to  secure  the  payment  of  a  note  for  $400,  and  that  thereafter  said 
Eugene  Steere,  for  a  valuable  consideration,  assigned  said  mort- 
gage, together  with  the  notes  therein  mentioned,  to  Frank  Porter 
before  the  commencement  of  this  action;    that  said  Frank  Porter 
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was  the  owner  of  said  mortgage  and  notes  at  the  time  of  his  death, 
and  the  same  came  into  the  possession  of  said  James  Philip  as  plain- 
tiff as  administrator  of  said  estate.  The  court  further  finds  that 
said  Philip,  as  administrator  of  said  estate,  has  tendered  said  mort- 
gage and  notes,  and  assignment,  and  satisfaction  of  the  same  in 
court  at  the  trial  of  this  action.  The  court  concludes  from  its  find- 
ings that  said  plaintiff,  as  adminstrator,  is  entitled  to  a  decree  fore- 
closing the  said  mortgage.  The  appellant  seeks  a  reversal  of  the 
judgment  in  this  case  upon  the  grounds  (i)  that  there  is  a  defect 
of  parties,  in  that  said  Roll  and  Hayes  were  not  made  defendants 
herein;  (2)  for  the  reason  that  the  trial  court  erred  in  not  allow- 
ing defendant  Stearns  to  prove  his  damages  by  reason  of  the  fail- 
ure of  the  warranties  and  covenants  contained  in  the  deed  of  Doiid 
to  him;  (3)  that  the  court  erred  in  holding  that  the  mortgage  upon 
which  this  action  was  based  herein  was  not  barred  by  the  statute  of 
limitations,  and  in  holding  that  the  mortgage  was  a  sealed  instru- 
ment, the  mortgage  being  executed  on  an  ordinary  blank  form  of 
mortgage  with  the  the  word  "SeaF*  printed  after  the  blank  space 
where  the  name  was  to  be  written. 

The  contention  that  there  is  a  defect  of  parties  for  the  reason 
that  Roll  and  Hayes  to  each  of  whom  Stearns  had  conveyed  a  one- 
fourth  interest  in  the  property  were  not  made  parties  is  untenable. 
Stearns  was  a  proper  and  necessary  party,  having  executed  the 
note  s  and  mortgage,  and  still  retaining  a  one- fourth  interest  in  the 
property;  and  it  was  not  a  matter  of  concern  to  him  whether  or 
not  other  parties  who  had  an  interest  in  the  property  were  made 
parties  to  the  action.  The  contention  that  in  case  of  a  sale  of  the 
property  Stearns  would  have  been  required  to  redeem  the  whole 
property  in  order  to  protect  his  one-fourth  interest  is  clearly  un- 
tenable, as  a  party  is  only  required  to  redeem  the  interest  that  he 
may  have  in  the  property.  Section  646,  Code  Civ.  Proc.  Steam's 
interest  being  one-fourth,  he  would  onl>'  be  required  to  redeem  that 
one-fourth  interest.  Kelgour  v.  Wood,  64  111.  345 ;  Porter  v.  Kil- 
gore,  32  Iowa,  379.  Mr.  Jones,  in  his  work  on  Mortgages  (volume 
2,  §  1405),  in  speaking  upon  this  subject  says:  "If  the  mortgagor 
has  conveyed  away  only  a  portion  of  the  premises,  and  remains 
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owner  of  the  residue,  he  may  still  be  regarded  as  a  necessary  party, 
and  the  purchaser  of  the  part  only  a  proper  one,  because  a  decree 
against  the  mortgagor  alone  would  have  something  to  act  upon, 
and  a  decree  against  the  purchaser  of  a  portion  of  the  property, 
is  not  indispensable,  though  the  portion  sold  to  him  would  remain 
unaffected  if  he  was  not  made  a  party.** 

Appellant's  second  contention  is  equally  untenable.  Steams 
had  suffered  no  damages  so  far  as  the  record  discloses  by  reason 
of  the  Steere  mortgage.  And  the  court's  findings,  which  are  sus- 
tained by  the  evidence,  that  the  Steere  mortgage  had  been  trans- 
ferred to  Porter,  in  his  lifetime,  and  the  satisfaction  of  the  same 
was  tendered  at  the  trial  by  the  plaintiff,  as  administrator  of  the 
estate  of  said  Porter,  clearly  shows  that  Stearns  suffered  no  loss 
by  reason  of  the  Steere  mortgage.  Clearly,  therefore,  Stearns  had 
no  ground  for  claiming  damages  in  this  action,  assuming  that  such 
a  claim  might  be  maintained  for  damages  in  this  class  of  actions; 
a  point  we  do  not  decide. 

The  third  contention  of*  the  appellant  presents  the  question  as 
to  whether  or  not  a  mortgage  with  the  word  "Seal"  printed  after 
the  name  of  the  mortgagor  constitutes  a  sealed  instrument,  and  the 
appellant  contends  that,  at  common  law,  such  a  mortgage  would  not 
be  regarded  as  a  sealed  instrument,  for  the  reason  that  a  seal  at 
common  law  must  be  impressed  upon  wax  or  some  other  adhesive 
substance  in  order  to  constitute  a  valid  seal.  Appellant  further 
contends  that  as  the  notes  were  barred  by  the  six-year  statute  of 
limitations  the  mortgage  was  also  barred,  but  the  latter  contention 
is  settled  against  the  appellant  by  section  2039  o^  the  Civil  Co<le, 
which  provides :  "A  lien  is  not  extinguished  by  a  mere  lapse  of  the 
time  within  which,  under  the  provisions  of  the  Code  of  Civil  Pro- 
ceilure,  an  action  can  be  brought  upon  the  principal  obligation." 
The  law  as  established  by  our  Code  seems  to 'be  in  accord  with  the 
general  rule.  The  author  of  the  article  on  Foreclosure  of  Mort- 
gages, in  13  Am.  &  Eng.  Enc.  Law,  p.  785,  uses  the  following  lan- 
guage: "In  the  greater  number  of  jurisdictions  where  the  question 
has  been  raised,  it  has  been  determined  that  the  foreclosure  proceed- 
ings fall  within  that  period  of  the  statute  of  limitations  which  per- 
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tains  to  the  mortgage,  and  not  that  which  appHes  to  the  note  or  bond, 
and  that  notwithstanding  the  debt  itself  may  be  barred,  the  equit- 
able remedy  to  enforce  the  lien  may  still  be  employed  if  the  statute 
has  not  run  against  the  mortgage.'*  Slingerland  v.  Sherer,  46  Minn, 
422,  49  N.  W.  2};j.    This  is  the  view  taken  by  this  court. 

\\'e  are  of  the  opinion  that  there  is  no  merit  in  appellant's  fur- 
ther contention  that  the  mortgage  with  the  word  "Seal"  printed 
at  the  end  of  his  signature  is  not  a  sealed  instrument  within  the 
meaning  of  our  satute  of  limitations.  While  it  is  true  at  common 
law  a  seal  was  required  to  be  impressed  upon  wax  or  other  adhesive 
substance,  that  rule  has  been  modified  in  this  country  and  the  print- 
ed word  "Seal"  is  held  sufficient  to  make  the  instrument  a  sealed 
instnunent,  where  it  is  recited  in  the  instrument  that  the  same  is 
executed  under  the  hand  and  seal  of  the  party.  The  author  of  the 
article  on  Seals,  in  25  Am.  &  Eng.  .Enc.  Law,  p.  74,  after  giving 
the  common -law  rule,  gives  the  modern  rule  as  follows :  "At  an 
early  day  the  courts  fell  away  from  the  strict  rule  of  the  common 
law,  and  for  a  long  time  it  has  been  held  that  where  an  instrument 
purports  upon  its  face  to  be  under  seal,  and  it  appears  to  be  the  in- 
tention to  execute  a  deed,  neither  wax  nor  wafer  is  necessary  to 
make  it  so.  Any  stamp,  impression,  or  mark  made  or  adopted  by 
the  signer  and  annexed  to  his  signature  as  and  for  his  seal  will  an- 
swer the  purpose  of  sealing,  as,  for  instance  a  written  or  ink  seal, 
the  characters  *L. 'S.'  or  the  word  'Seal,'  a  scroll,  a  scrawl  inclosing 
the  word  'Seal'  or  a  piece  of  paper  in  the  form  of  a  seal  attached 
by  mucilage,  opposite  the  signature,  or  even  a  flourish  or  mark, 
hovv'ever  inconsiderable.  In- the  absence  of  statute,  however,  ob- 
viating all  necessity  therefor,  a  scroll  or  some  indicium  of  a  seal 
is  necessary."  Lorah  v.  Xissley,  156  Pa.  329,  27  Atl.  242;  Cochran 
v.  Stewart,  57  Minn.  499,  59  X.  W.  543;  Osborn  v.  Kistler,  35 
Ohio  St.  99;  Brown  v.  Jordhal,  32  Minn.  135,  19  X.  W.  650,  50 
Am.  Rep.  560;  Barnard  v.  Gantz,  139  X.  Y.  622,  35  X.  E.  205; 
Pickens  v.  Rymer,  90  X.  C.  282.  In  the  case  of  Lorah  v. 
Nissley,  supra,  the  Supreme  Court  of  Pennsylvania  says:  "The 
day  of   actual    sealing  of   legal   documents    in    its   original   sense 
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of  the  impression  of  an  individual  mark  or  device  upon  wax  or 
wafer,  or  even  on  the  parchment  or  paper  itself,  have  long  gone  by. 
It  is  immaterial  what  device  the  impression  bears  (Alexander  v. 
Jameson,  5  Bin.  238),  and  the  same  stamp  may  serve  for  several 
parties  in  the  same  deed.  Not  only  so,  but  the  use  of  wax  has  al- 
most entirely,  and  even  of  wafers  very  largely,  ceased.  In  short, 
sealing  has  become  constructive,  rather  than  actual,  and  is  in  a 
great  degree  a  matter  of  intention.  It  was  said  more  than  a  century 
ago,  in  McDill's  Lessee  v.  McDill,  i  Dall.  63,  i  L.  Ed.  38,  that 
*'the  signing  of  a  deed  is  now  the  material  part  of  the  execution. 
The  seal  has  become  a  mere  form,  and  a  written  or  ink  seal,  as  it 
is  called,  is  good.*'  In  the  mortgage  in  controversy  in  this  action 
it  is  recited :  "In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  the  day  and  year  aforesaid."  It  will  thus  be  seen  that  the  mort- 
gagor intended  the  mortgage  10  be  a  sealed  instrument,  and  we  are 
of  the  opinion  that  the  word  "Seal"  at  the  end  of  the  name  did 
make  it  a  sealed  instrument  within  the  meaning  of  section  58  of 
the  statute  of  limitations,  providing  that  sealed  instruments  shall  not 
be  barred  until  after  the  expiration  of  20  years.  Gibson  v.  Allen 
19  S.  D.  617,  104  X.  W.  275. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 


GOLXD  V.  TUCKER  et  al. 

Where  a  timber  culture  entryman  on  public  lands  dies  before  he  com- 
pletes the  period  of  occupancy  and  receives  a  patent,  his  heirs  succeed 
to  his  rights,  and  on  making  proof  take  title  as  purchasers  from  the  gov- 
ernment, and  not  by  descent;  and  this  is  true,  even  though  the  entry- 
man's  administrator  uses  money  of  the  estate  to  commute  the  entry. 

Where  a  timber  culture  entryman  on  public  lands  dies  before  he  com- 
pleter the  period  of  occupancy  and  receives  a  patent,  and  leaves  no  heirs» 
the  lend  Is  open,  as  part  of  the  public  domain,  for  occupancy  by  any  qual- 
ified homesteader. 

The  only  interest  in  government  land  that  the  United  States  can  con- 
vey by  patent  under  the  timber  culture  act  is  an  estate  free  from  all  in- 
voluntary liens  and  debts  of  the  patentee  contracted  prior  to  the  issuance 
of  the  final  certificate. 

Under  Rev.  St.  U.  S.  §  2448  [U.  S.  Comp.  St.  1901,  p.  1512],  declaring 
that  if  an  entryman  of  public  land  dies  before  receiving  a  patent,  title  to 
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the  land  ehall  inure  to  the  heirs  as  if  the  patent  had  issued  during  the 
lite  of  the  entryman,  the  heirs  of  an  entryman  who  dies  before  receiving 
a  patent  take  the  land  subject  to  specific  liens  voluntarily  placed  thereon 
After  the  making  of  final  proof,  but  not  to  debts  created  before  this  time. 

(Opinion  filed.  Nov.  29,  1905.) 
On  rehearing.    Judgment  of  trial  court  affirmed. 
For  former  opinion,  see  i8  S.  D.  281,  100  N.  W.  427. 
Brucll  &  Morris  and  Thomas  Simpson,  attorneys  for  appelianis. 
Title  passes   to  government   land   when   final   proof   is   com- 
pleted regardless  of  the  time  of  the  issuance  of  the  patent.     United 
States  V.  Freyeberg,  32  Fed.  195.    The  equitable  title  to  public  lands 
is  in  the  purchaser  immediately  upon  the  lawful  entry  thereon,  pay- 
ment of  the  purchase  money  and  issue  of  a  Certificate  of  Purchase. 
Amadore  Median  Gold  Mining  Co.  v.  South  Spring  Hill  Gold  Min- 
ing Co.  36  Fed  Rep.  663;   Smith  v.  Ewing,  32  Fed.  Rep.  741.    The 
issuance  of  a  patent  after  the  entryman  has  completed  his  final 
proof  is  only  a  ministerial  or  a  clerical  act  on  the  part  of  the  Gov- 
ernment, and  neglect  or  delay  in  the  issuance  of  the  patent  by  the 
Government  does  not  aflfect  the  rights  of  the  entryman  and  his 
ownership  of  the  property.     Myers  v.  Croft,  13  Wall  291 ;   Brill  v. 
Stiles,  35  111.,  209;    Sillyman'v.  King,  36  la.,  207;   Moyer  v.  Mc- 
Cullough,  V.  Ind.,  339.     The  patent  takes  effect  from  the  date  of 
final  proof.    Chapley  v.  Ferris,  45  Cal.  535.    The  patent  when  issued 
related  to  the  tim^  of  the  purchase  and  gave  the  patentee  title  as  of 
that  day.    Fisher  v.  Hallock,  15  N.  W.  R.  552;   Godding  v.  Decker, 
J2  Pac.  822;   St.  Onge  v.  Day,  18  Pac.  278. 
Sterling  &  Clark,  Attorneys  for  respondent. 
Until  the  patent  issues  the  legal  title  to  public  lands  remain  in 
the  United  States.    The  patent  is  the  instrument  which,  under  the 
J^tS  ^^  Congress  passes  the  title  of  the  United  States  and  vests 
JsLiid  in  the  purchaser  or  entryman.     Gibson  v.  Chateau  et  al, 
^V'all.  P.  92;   Bowne  v.  Walcott,  48  N.  W.  336;   Lessee  of  Grig- 
^^^   V.  Astor,  2  How.  317;   Stringer  v.  Lessee  of  Yoimg,  3  Peters 
^  ^o  ;     Boardman  v.  Lessors  of  Reed  et  al,  6  Peters  328 ;    Bagnell  v. 
^roderick,    13  Peters,  436;    Wilcox  v.  Jacobson,    13   Peters   516: 
Gviaranty  Savings  Bank  v.  Bludow,  69  N.  W.  41 ;   American  Mort- 
gage Co.  V.  Hoffer,  12  C.  C.  A.  293,  64  Fed.  553 ;  United  vStates  v. 
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Sternan,  i  C.  C.  A.  552,  50  Fed.  507;  Vantongeren  v.  Heffernan, 
5  Dak.  180,  38  N.  W.  52.  All  exemption  laws  of  the  United  States 
and  of  the  State  are  to  be  construed  liberally  so  as  to  best  carry  out 
the  intent  of  Congress  and  of  the  Legislature.  Kingman  v.  O'Cal- 
lahan,  4  S.  D.  68,  57  X.  \V.  912;  Noyes  v.  Belding  5  S.  D.  603,  59 
N.  W.  1069;   Seymour  v.  Sanders,  3  Dill.  437. 

FULLER,  P.  J.  Reference  to  18  S.  D.  281,  100  N.  W.  427,. 
will  disclose  that  this  appeal  now  pending  on  rehearing  involves  the 
legal  right  to  subject  respondent's  undivided  interest  in  a  quarter 
section  of  land  to  the  payment  of  a  judgment  entered  against  her 
on  account  of  a  promissory  note  which  she  and  her  subsequently  de- 
ceased husband,  James  S.  Gould,  executed  and  delivered  to  appel- 
lant O.  C.  Tucker  in  the  year  1893.  James  S.  Gould  was  the  timber 
cuUure  claimant  of  the  premises  in  controversy,  who  upon  proof  of 
a  compliance  with  the  governing  statute  obtained  a  final  certificate 
on  the  14th  day  of  November,  1894,  and  on  the  24th  day  of  Feb- 
ruary, 1895,  departed  this  life  without  receiving  the  patent,  which 
in  his  name  the  United  States  issued  four  months  later,  and  the 
same  was  delivered  to  his  widow%  Mina  A.  Gould,  who  now  main- 
tains that  the  premises  described  therein  are  not  liable  for  the  debt 
cantracted  by  herself  and  husband  prior  to  the  date  of  ihe  final  cer- 
tificate. 

It  is  settled  beyond  dispute  that  the  heirs  of  a  timber  culture 
entry  man  upon  public  lands  of  the  United  States,  who  dies  before 
completing  the  period  of  occupancy  and  receiving  the  patent,  suc- 
ceed to  all  his  rights,  and  upon  making  the  required  proof  take  title 
as  direct  grantees  and  purchasers  from  the  government,  and  not  by 
inheritance.  Aspey  v.  Barry,  13  S.  D.  220,  83  N.  W.  91.  In  case 
of  Towner  v.  Rodegeb,  33  Wash.  153,  74  Pac.  50,  the  court  con- 
cludes its  discussion  of  the  proposition  as  follows:  "It  therefore 
seems  to  be  the  policy  of  the  law  to  guard  homestead  rights  for  the 
benefit  of  the  entry  man  himself,  and,  in  case  of  his  death  before 
patent,  for  the  benefit  of  his  heirs.  Whatever  rights  survive  the 
death  of  the  homesteader  belong  to  the  heirs,  and  not  to  the  estate 
of  the  deceased.  The  heirs  do  not  succeed  to  such'  rights  by  in- 
heritance, but  by  virtue  of  the  law,  which  merely  grants  to  them 
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preference  rights.  If  they  fail  to  exercise  those  rights,  or  if,  a§  in 
this  case,  there  are  no  heirs  capable  as  citizens  of  the  United  States, 
of  succeeding  to  such  rights,  then  there  is  no  one  else  to  whom  any 
preference  right  survives,  and  the  land  is  open,  as  a  part  of  the 
public  domain,  for  occupancy  by  any  qualified  homesteader.  The 
administrator,  as  such,  succeeds  to  no  rights  in  the  homestead,  for 
the  reason  that  these  are  reserved  for  the  heirs,  and  the  law  does 
not  invest  the  administrator  with  any  rights  therein  simply  because 
there  are  no  heirs."  Even  though  the  administrator  of  the  estate 
pi  a  deceased  entryman  uses  money  belonging  to  the  estate  to  com- 
mute the  entry  by  payment  of  the  required  amount  to  the  United 
States,  all  rights  under  the  patent  inure  to  the  heirs,  as  if  their 
names  had  been  specially  mentioned  therein  and  neither  the  admin- 
istrator nor  probate  court  have  authority  to  sell  the  land  to  satisfy 
debts  previously  created,  or  burden  the  same  with  any  part  of  the 
expense  incurred  in  securing  the  patent.  Rogers'  v.  Clemmans,  26 
Kan.  522.  To  the  same  effect  are  the  following  cases :  Cooper  v. 
Wilder,  iii  Cal.  191,  43  Pac.  591;  Hershberger  v.  Blewett,  55 
Fed.  170. 

Now  the  only  interest  in  government  land  that  the  United 
States  can  convey  by  patent  under  the  timber  culture  act  is  an 
estate  free  from  all  involuntary  liens  and  debts  of  the  patentee  con- 
tracted prior  to  the  issuance  of  the  final  certificates,  and  if  the  en- 
tryman dies  before  receiving  a  patent,  "the  title  to  the  land  desig- 
nated therein  shall  inure  to  and  become  vested  in  the  heirs,  de- 
visees, or  assigns,  of  such  deceased  patentee  as  if  the  patent  had 
issued  to  the  deceased  person  during  life."  Rev.  St.  U.  S.  §  2448 
[U.  S.  Comp.  St.  1901,  p.  1512].  As  James  S.  Gould  died  after 
making  final  proof  of  all  the  acts  required  by  law,  the  title  to  the 
land  described  in  the  patent  subsequently  issued  vested  in  his  heirs 
an  estate  as  free  from  their  de5ts  as  it  would  have  been  free  from 
his  debts  had  he  lived  to  receive  the  patent;  and  section  2448,  su- 
pra, construed  with  other  provisions  relating  to  the  subject,  is  ample 
authority  for  the  conclusion  that  such  was  the  estate  conveyed  in 
this  instance  by  the  United  States  patent.  When  considered  in  its 
relation  to  other  provisions  of  the  act  and  practically  applied  to  this 
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case,  the  phrase,  "as  if  the  patent  had  issued  to  the  deceased  per- 
son during  life/*  was  intended  to  mean  that  James  S.  Gould,  had 
he  lived  to  receive  the  patent,  v^ould  have  takien  the  land  subject  to 
such  specific  liens  as  he  might  have  voluntarily  placed  thereon  after 
making  final  proof  and,  in  case  of  his  death,  before  the  issuance  of 
a  patent,  "the  title  to  the  land  designated  therein  shall  inure  to  and 
become  vested  in  the  heirs,"  burdened  with  debts  thus  secured ;  but 
not  otherwise.  This  view  derives  further  support  from  the  fact  that 
the  patent  must  issue  to  the  entry  man,  if  living  and  to  his  heirs,  in 
case  of  his  death,  because  a  deceased  person  can  never  become  a 
grantee,  and  a  patent  in  his  name  conveys  no  title  otherwise  than 
to  his  heirs  upon  whom  a  beneficent  government  has  bestowed  every 
legal  and  equitable  right  of  the  decedent,  including  his  emancipation 
from  debts  previously  contracted  w-ithout  reference  thereto,  and  not 
secured  by  a  mortgage  thereon.  Galloway  v.  Finley,  12  Pet.  (U.  S.) 
264,  9  L.  Ed.  1079. 

In  Hall  V.  Russell,  loi  U.  S.  503,  the  court  say :  *'Therc  can- 
not be  a  grant  unless  there  is  a  grantee,  and  consequently  there  can- 
not be  a  .present  grant  unless  there  is  a  present  grantee.  If,  then, 
the  law  making  the  grant  indicates  a  future  grantee,  and  not  a 
present  one,  the  grant  will  take  effect  in  the  future,  and  not  pres- 
ently. In  all  the  cases  in  which  w^  have  given  these  words  the  ef- 
fect of  an  immediate  and  present  transfer,  it  will  be  found  that  the 
law  has  designated  a  grantee  qualified  to  take,  according  to  the 
terms  of  the  law,  and  actually  in  existence  at  the  time.''  Previous- 
ly, when  the  case  was  under  consideration,  we  recognized  the  uni- 
versal doctrine  that  the  legal  title  remained  in  the  United  States  un- 
til the  patent  issued,  but  deemed  it  unnecessary  to  decide  whether 
respondent's  interest  in  the  property  was  acquired  under  our  statute, 
or  as  a  beneficiary  under  the  laws  of  the  United  States,  and  held 
that,  in  either  event  the  property  was  exempt  from  execution  sale 
for  a  debt  contracted  by  respondent  and  her  deceased  husband  prior 
to  the  issuance  of  the  final  receipt.  Now,  as  the  right  of  James  S. 
Gould  in  the  land  at  the  time  of  his  death  was  not  an  absolute  fee, 
but  only  an  equitable  interest,  whicji  the  issuance  of  the  patent  cast 
upon  his  heirs  with  the  legal  title,  we  now  decide  that  they  took  an 
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absolute  fee-simple  estate  by  grant  from  the  United  States  govern- 
ment, and  not  under  the  law  of  inheritance  or  succession  to  be  ad- 
ministered pursuant  to  the  statute  of  this  state.  From  Wilcox  v. 
Jackson,  13  Pet.  (U.  S.)  498,  we  quote  as  follows:  "We  think  it 
unnecessary  to  go  into  a  detailed  examination  of  the  various  acts  of 
Congress,  for  the  purpose  of  showing  what  we  consider  to  be  true 
in  regard  to  the  public  lands,  that,  with  the  exception  of  a  few  cases, 
nothing  but  a  patent  passes  a  perfect  and  consummate  title.  One 
class  of  cases  to  be  excepted  is,  where  an  act  of  Congress  grants 
land,  as  is  sometimes  done  in  words  of  present  grant.  But  we  need 
not  go  into  these  exceptions.  *  *  *  A  much  stronger  ground,  however, 
has  been  taken  in  argument.  It  has  been  said  that  the  state  of  Illi- 
nois has  a  right  to  declare,  by  law,  that  a  title  derived  from  the 
United  States,  which  by  their  laws  is  only  inchoate  and  imperfect, 
shall  be  deemed  as  perfect  a  title  as  if  a  patent  had  issued  from  the 
United  States;  and  the  construction  of  their  own  courts  seems  to 
give  that  effect  to  her  statute.  That  state  has  an  undoubted  right 
to  legislate  as  she  may  please  in  regard  to  the  remedies  to  be  pros- 
ecuted in  her  courts,  and  to  regulate  the- disposition  of  the  property 
of  her  citizens  by  descent,  devise,  or  alienation.  But  the  property 
in  question  was  a  part  of  the  public  domain  of  the  United  States; 
Congress  is  vested  by  the  Constitution  with  the  power  of  disposing 
of,  and  making  needful  rules  and  regulations  respecting  it.  Con- 
gress has  declared,  as  we  have  said,  by  its  legislation,  that,  in  such 
a  case  as  this,  a  patent  is  necessary  to  complete  the  title. ,  But  in 
this  case,  no  patent  has  issued:  and,  therefore,  by  the  laws  of  the 
United  States,  the  legal  title  has  not  passed,  but  remains  in  the 
United  States.  Now  if  it  were  competent  for  a  state  Legislature 
to  say,  that,  notwithstanding. this,  the  title  shall  be  deemed  to  have 
passed,  the  effect  of  this  would  be,  not  that  Congress  has  the  power 
of  disposing  of  the  public  lands,  and  prescribing  the  rules  and  reg- 
ulations concerning  that  disposition,  but  that  Illinois  possessed  it. 
That  would  be  to  make  the  laws  of  Illinois  paramount  to  those  of 
Congress,  in  relation  to  a  subject  confided  by  the  Constitution  to 
Congress  only.  And  the  practical  result  in  this  very  case  would 
be,  by  force  of  state  legislation,  to  take  from  the  United  States 
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their  own  land  against  their  own  will,  and  against  their  own  laws. 
We  hold  the  true  principle  to  be  this,  that,  whenever  the  question 
in  any  court,  state  or  federal,  is,  whether  a  title  to  land,  which  had 
once  been  the  property  of  the  United  States,  has  passed,  that  ques- 
tion must  be  resolved  by  the  laws  of  the  United  States." 

^lanifestly  the  nature  of  a  government  grant  evidenced  by  pat- 
ent is  unaflEected  by  the  question  whether  the  final  proof  was  made 
by  the  entryman  or  by  his  surviving  heirs,  who,  in  either  event, 
acquire,  by  the  subsequent  issuance  of  such  patent  and  the  process 
of  Fubrogation,  all  his  rights  and  immunities  under  the  law.  Con- 
cerning what  respondent's  rights  might  have  been  under  the  statute 
of  succession,  had  the  patent  issued  prior  to  the  death  of  her  hus- 
band, no  expression  is  necessary,  and  the  intimation  with  reference 
thereto  contained  in  our  former  opinion  is  hereby  recalled. 

For  the  reasons  given  in  this  opinion,  the  judgment  of  the  trial 
court  is  affirmed. 


JEWETT  BROS.  &  JEWETT  v.  SMAIL. 
Food  and  Dairy  Commissioner. 

On  appeal  from  an  order  granting  a  temporary  injunction  restraining 
the  enforcement  of  a  statute  on  the  ground  that  it  is  unconstitutional, 
nothing  more  should  be  considered,  ordinarily,  than  manifest  abuse  of 
discretion  in  granting  the  injunction;  but,  where  the  question  will  neces- 
sarily arise  in  the  court  below  and  the  objections  to  the  statute  have  been 
argued,  and  all  the  parties  desire  a  speedy  determination  of  the  litigation, 
it  is  proper  to  determine  whether  the  facts  stated  constitute  a  cause  of 
action. 

A  wliolesale  grocer  residing  in  the  state  and  who  is  engaged  in  pur- 
chasing and  selling  goods  in  this  and  other  states  and  countries  is  en- 
titled to  attack  the  validity  of  Laws  1905,  p.  161,  c.  114,  entitled  "An  act 
to  provide  for  a  state  food  and  dairy  department,  to  prevent  the  adultera- 
tion, misbranding  and  imitation  of  foods,"  etc. 

If  a  statute  be  unconstitutional,  a  court  of  equity  has  authority  to  en- 
join its  enforcement  for  the  purpose  of  avoiding  a  multiplicity  of  suits 
and  because  plaintiff  has  no  adequate  remedy  at  law. 

Laws  1905,  p.  161,  c.  114,  entitled  **An  act  to  provide  for  a  state  food 
and  dairy  department,  to  prevent  the  adulteration,  misbranding  and  im- 
itation of  foods,  beverages,  candies  and  condiments,  and  regulating  the 
manufacture  and  sale  of  dairy  products^"  was  within  the  police  power  of 
the  state,  except  in  so  far  as  the  means  employed  go  beyond  the  neces- 
sity of  the  case  or  unreasonably  burden  the  exercise  of  privileges  secured 
by  the  federal  Constitution. 
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Laws  1905,  p.  163,  c.  114,  §  11.  providing  that  "it  shall  be  unlawful  for 
any  person  to  sell,  offer  or  expose  for  sale  any  article  of  prepared  foods 
unless  the  true  name  of  the  manufacturer  and  the  location  of  the  factory 
where  such  article  of  food  is  prepared  is  plainly  printed  or  stenciled  on 
the  package,  box,  can,  carton  or  other  container,"  constitutes  an  unreason- 
able interference  with  interstate  and  foreign  commerce. 

(Opinion  filed,  Nov.  29,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  JoNKS,  Judge. 

Action  by  Jewett  Bros,  and  Jewett,  a  corporation,  against  E.  W. 
Smail,  iood  and  dairy  commissioner  of  the  state  of  South  Dakota. 
From  an  order  granting  a  temporary  injunction,  defendant  appeals. 
Affirmed.  t 

Pliilo  Hall,  Attorney  General,  for  appellant. 

Inspection  is  the  examination  of  certain  articles  made  by  law 
subject  to  such  examination,  so  that  they  may  be  declared  fit  for 
commerce ;  an  examination  of  an  article  to  determine  its  fitness  for 
a  given  purpose.  i6  Ency.  of  Law,  (2nd  Ed.)  808.  This  power  of 
inspection  not  only  extends  to  articles  to  be  used  as  food,  but  also 
to  any  article  in  common  use  which  may  be  the  subject  of  fraud, 
deception  or  unwholesomeness.  Potapsco  Guano  v.  Board  of  Ag- 
riculture of  North  Carolina,  171  U.  S.  345.  In  conferring  upon 
Congress  the  regulation  of  commerce,  it  w^as  never  intended  to  cut 
the  states  off  from  legislation  on  all  subjects  relating  to  the  health, 
life  and  safety  of  their  citizens,  though  the  legislation  might  indi- 
rectly affect  the  commerce  of  the  country.  Legislation  in  a  great 
variety  of  ways,  may  affect  commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it,  within  the  meaning  of  the 
Constitution.  Sherlock  v.  Ailing,  93  U.  S.  99;  Hall  v.  De  Cuir, 
95  U.  S.  487;  Kidd  V.  Pearson,  128  U.  S.  23;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  473;  Hopkins  v.  United  States,  loi  U.  S.  594. 
The  14th  amendment  to  the  Constitution  of  the  United  States,  and 
the  clause  thereof  providing  that  **No  state  shall  deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law,"  was  not 
intended  to,  and  does  not,  make  any  change  in  respect  to  the  police 
power  of  the  states.  Slaughter  House  Cases,  16  Wall.  36;  Powell 
v.  Pennsylvania,  127  U.  S.  678;  M.  &  St.  L.  R.  Co.  v.  Beckwith, 
129  U.  S.  26;   Giozza  V.  Tierman,  148  U.  S.  657;   Hooper  v.  Cal- 
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ifornia,  155  U.  S.  648;  Holden  v.  Hardy,  169  U.  S.  366.  Under 
the  police  power  a  state  can  interfere  whenever  the  public  interests 
demand  it,  and  in  this  particular  a  large  discretion  is  necessarily 
vested  in  the  legislature  to  determine  not  only  what  the  interests  of 
the  public  require,  but  what  measures  are  necessary  for  the  protec- 
tion of  such  interests.  22  Enc.  Law,  2nd  Ed.,  936..  The  labeling 
of  prepared  food  products  even  where  such  labeling  is  not  used  to 
aid  and-  facilitate  inspection  of  the  articles  has  repeatedly  been  re- 
quired by  statutory  enactments  and  such  acts  sustained.  State  v. 
Sherod,  83  X.  W.  417.  A  statute  is  to  be  construed  with  reference 
to  its  manifest  object,  and  if  the  language  is  susceptible  of  two  con- 
structions, one  which  will  carry  out  and  the  other  will  defeat  such 
manifest  object,  it  should  receive  the  former  construction.  2  Lewis^ 
Sutherland  Statutory  Construction,  §  369.  Quebec  Bank  v.  Carroll^ 
I  S.  D.  I ;  Jones  v.  Fidelity  Loan  &  Trust  Co.,  7  S.  D.  122;  Meade 
County  Bank  v.  Reeves,  13  S.  D.  193.  When  a  subject  is  within 
that  (the  police)  power,  the  extent  to  which  it  shall  be  exercised,, 
and  the  regulations  to  effect  the  desired  end,  are  generally  wholly 
in  the  discretion  of  the  legislature.  State  v.  Smith,  59  N.  W.  545. 
The  courts  will  never  set  up  their  judgment  against  that  of  the  leg- 
islature, and  hold  a  police  law  invalid,  unless  it  is  clearly  so,  as 
having  no  reasonable  tendency  to  accomplish  the  desired  end.  State 
V.  Mrozinski,  61  X.  W.  560;  In  re  Ten  Hour  Law  for  Street  Rail- 
way Corporations,  61  L.  B.  A.  612. 

Bailey  &  I'oorliecs,  for  respondent. 

Section  11  of  the  Pure  Food  Act  is  unconstitutional,  in  that  (a) 
it  violates  the  commerce  clause  of  the  federal  constitution,  and  in 
that  (b)  it  is  in  contravention  of  the  fourteenth  amendment  to  the 
federal  constitution.  The  legislature  of  South  Dakota  has  seen  fit 
to  attempt  a  change  in  the  commercial  methods  which  represent  the 
accumulated  wisdom  of  many  centuries  of  wholesale  and  retail  gro- 
cery trading,  and  by  Section  11  of  Chapter  114  of  the  Laws  of 
1905,  to  provide  that  every  article  of  prepared  food  for  sale  in 
South  Dakota  must  have  the  true  name  of  the  manufacturer  and  the 
location  of  the  factory  where  the  article  of  food  is  prepared,  plainly- 
printed  on  the  package  or  other  covering  in  which  the  article    of 
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food  is  contained.  Articles  of  interstate  commerce,  whije  in  orig- 
inal packages,  are  not  subject  to  the  laws  of  the  several  states. 
Leisy  v.  Hardin,  135  U.  S.  100.  Section  11  is  in  violation  of  the 
commerce  clause  of  the  federal  constitution,  and  also  in  violation 
of  the  fourteenth  amendment  to  the  constitution.  Section  8  of  Ar- 
ticle I  of  the  constitution  of  the  United  States  provides,  **The  Con- 
gress shall  have  power  *  *  *  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,  and  with  the  Indian  tribes." 
Since  the  decision  in  Welton  v.  Missouri  91  U.  S.  275,  the  follow- 
ing proposition  may  be  regarded  as  definitely  settled  by  the  Su- 
preme Court  of  the  United  States.  First,  Congress  possesses  ab- 
solute authority  to  regulate  foreign,  inter-state  and  Indian  com- 
merce, and  such  authority  is  exclusive,  provided  the  regulations  im- 
posed do  not  interfere  with  those  subjects  the  regulation  of  which 
is  reserved  to  the  states  under  the  Constitution.  Second.  In  any 
cases  in  which  Congress  has  not  affirmatively  acted,  the  several 
states  cannot  regulate  foreign,  interstate  or  Indian  commerce,  ex- 
cepting: (a)  In  cases  of  those  subjects  the  power  to  regulate  which 
is  reserved  to  the  states  under  the  Constitution,  (b)  In  cases  in 
which  the  state,  in  the  legitimate  exercise  of  the  police  power,  im- 
poses regulations  to  preserve  the  safety  or  health  of  its  citizens; 
and  (c)  In  cases  in  which  the  subject  of  regulation  is  of  great  local 
and  small  national  importance.  The  police  power  of  a  state  can- 
not obstruct  foreign  commerce  or  interstate  commerce  beyond  the 
necessity  for  its  exercise ;  and,  under  color  of  it,  objects  not  within 
its  scope,  cannot  be  secured  at  the  expense  of  the  protection  afforded 
by  the  Federal  Constitution.  Railroad  Co.  v.  Husen,  95  U.  S.  495. 
Henderson  v.  The  Mayor  of  New  York,  92  U.  S.  259,  and  Chy  Lung 
V.  Freeman,  92  U.  S.  275.  It  matters  not  whether  the  regulation 
be  under  the  guise  of  a  law  requiring  a  municipal  license  to  sell  cer- 
tain goods,  or  a  health  law  requiring  inspection  of  the  article,  or  a 
label  law,  as  in  this  case,  requiring  the  article  to  be  branded  or  lab- 
eled. Whey  they 'Operate  as  burdens  or  restrictions  upon  the  free- 
dom of  trade  or  commercial  intercourse  they  are  invalid.  Brennan 
V.  Titusville,  153  U.  S.  289;  Brimmer  v.  Rebman,  138  Id.  78;  Min- 
nesota V.  Barber,  136  Id.  313 ;  Welton  v.  Missouri,  91  Id.  275 ;  Web- 
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bcr  V.  Virginia,  103  Id.  344;  Ward  v.  Maryland,  79  Id.  418;  Voight 
V.  Wright,  141  Id.  62;  Bowman  v.  Chicago  &  N.  \V.  R.  Co.,  125 
Id.  465;  Guy  V.  Bahimore,  100  Id.  454;  Gloucester  F.  Co.  v.  Penn- 
sylvania, 114  Id.  196;  Brown  v.  Houston,  Id.  622;  Robbins  v. 
Shelby  County  Taxing  District,  120  Id.  489;  Gulf  C.  &  S.  F.  Ry. 
Co.  V.  Ellis,  165  Id.  150;  Allegeyer  v.  Louisiana,  Id.  578;  People 
V.  Hawkins,  85  Hun.  43. 

HAXEY,  J.  The  purpose  of  this  action  is  to  perpetually  en- 
join the  enforcement  of  section  11,  c.  114,  p.  163,  Laws  1905,  on 
the  ground  that  it  conflicts  with  certain  provisions  of  the  federal 
Constitution.  The  appeal  is  from  an  order  granting  a  tempo .ary 
injunction  based  on  the  complaint  and  certain  affidavits  read  by  the 
respective  parties.  In  this  court  the  ultimate  issue,  the  constitution- 
ality of  the  statute,  was  ably  and  exhaustively  argued,  notwithstand- 
ing the  only  question  presented  by  this  appeal  is  whether  the  learned 
circuit  court  abused  its  discretion.  As  there  was  ground  for  con- 
troversy concerning  the  validity  of  tlie  statute,  though  courts  should 
be  slow  to  enjoin  the  performance  of  official  duties  prescribed  by 
presumptively  valid  statutes,  in  view  of  all  the  facts  and  circum- 
stances disclosed  by  the  complaint  and  affidavits,  this  court  cannot 
conclude  that  there  was  an  abuse  of  discretion  in  issuing  a  re- 
straining jorder  pending  litigation,  and  such  order  should  be  affirm- 
ed. Ordinarily  nothing  more  should  be  considered  on  such  an  ap- 
peal than  manifest  abuse  of  discretion,  but  as  the  question  will  nec- 
essarily arise  in  the  court  below,  as  the  objections  to  the  statute 
have  been  argued,  and  as  all  parties  desire  a  speedy  termination  of 
the  litigation,  it  has  been  deemed  proper  to  determine  at  this  time 
whether  the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  Its  allegations  are  substantially  as  follows:  That  the  de- 
fendant is  the  food  and  dairy  commissioner  of  this  state;  that  the 
plaintiff  is  a  corporation,  created  by  and  existing  under  the  laws  of 
this  state,  engaged  in  the  wholesale  grocery  business  at  Sioux  Falls ; 
that  it  has  been  so  engaged  for  about  12  years ;  that  during  such 
time  the  plaintiff  has  done  an  extensive  and  profitable  business  in 
this  and  other  states ;.  that  the  plaintiff  purchases  the  groceries  and 
other  articles  in  which  it  deals  at  various  places  in  the  United  States 
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outside  of  this  state  and  in  foreign  countries ;  that,  aside  from  food 
products  purchased  by  it  from  one  concern  in  this  state,  to-wit,  the 
Manchester  Biscuit  Company,  all  the  articles  in  which  it  deals  are 
purchased  in  states  other  than  this  and  in  foreign  countries  and 
shipped  into  this  state  for  sale  to  retail  merchants  in  this  and  other 
states ;  that  all  articles  in  which  it  deals  and  w^hich  it  has  purchased 
from  the  Manchester  Biscuit  Company  comply  in  all  respects,  as  to 
labels,  with  the  provisions  of  section  ii,  c.  114,  p.  163,  Laws  1905; 
that  the  provisions  of  said  section  are  in  violation  of  section  8,  art. 
I,  and  section  i,  art.  14,  of  the  Constitution  of  the  United  States; 
that  for  many  years  the  plaintiff  has  sold  the  food  and  food  prod- 
ucts in  which  it  deals  under  certain  private  brands  adopted  by  it, 
the  principal  being  its  *'High  Grade"  brand  and  its  "Guaranteed" 
brand,  and  that  the  food  products  and  other  articles  sent  out  under 
said  brands  from  year  to  year  have  been  continually  of  a  uniform 
grade  and  quality,  and  that  said  brands  haVe  constituted  and  still 
constitute  the  plaintiff's  guaranty  of  the  purity,  grade  and  quality 
of  the  articles  sold  under  such  brands;  that  the  sale  of  articles 
under  such  brands  has  been  established  throughout  the  state,  and 
that  said  brands  possess  a  commercial  value  exceeding  the  sum  of 
$25,000;  that  the  plaintiff  now  has  on  hand  a  stock  of  groceries, 
foods,  and  food  products  of  a  value  exceeding  $100,000,  and  that 
the  value  of  the  good  will  of  its  business  in  this  state  exceeds  the 
sum  of  $100,000;  that  under  the  customs  and  laws  adopted  and 
recognized  for  the  carrying  on  of  the  wholesale  and  retail  grocery 
business  throughout  the  civilized  world  the  name  and  address  of 
the  manufacturer,  canner,  or  packer  of  various  articles  of  food  and 
food  products  rarely  appears  upon  the  box  or  other  package  con- 
taining any  given  articles,  but  that  articles  of  food  and  food  prod- 
ucts are  in  accordance  with  a  general  custom,  sold  by  the  manu- 
facturer, canner,  packer,  or  other  producer,  through  brokers  or  ware- 
housemen, to  wholesalers  by  grade,  quality,  and  variety,  and  that 
they  are  then  branded  according  to  grade,  quality,  and  variety  by 
the  wholesale  merchant,'  and  by  him  distributed  under  the  guaranty 
of  his  own  private  brand  to  the  retail  trade ;  ''that  it  would  be  im- 
possible to  carry  on  successfully  the  w^holesale  grocery  business  in 
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the  state  of  South  Dakota  in  compliance  with  the  provisions  of  sec- 
tion II,  c.  114,  p.  163,  Laws  1905,  without  first  revolutionizing  the 
rules  and  customs  under  which  the  manufacturing,  packing,  can- 
ning, and   wholesaling  of   food  and   food   prcklucts   is   conducted 
throughout  the  civilized  world" ;  that  after  the  articles  of  food  and 
food  products  prepared  or  manufactured,  as  aforesaid,  have  been 
purchased  in  other  states  and  countries  by  the  plaintiff  and  the 
other  wholesale  grocers  doing  business  in  this  state,  and  are  shipped 
into  this  state,  the  same  are  sold  by  the  plaintiff  in  the  original 
packages  in  which  the  same  come  into  this  state;   that  on  or  about 
June  I,  1905,  the  defendant  notified  the  retail  grocers  of  this  state 
that  all  goods  purchased  or  shipped  into  the  state  on  and  after  July 
I,  1905,  must  conform  strictly  to  the  requirements  of  the  law  then 
in  force,  both  as  to  quality  and  labeling,  and  that  food  shipped  into 
this  state  not  labeled  as  required  under  the  provisions  of  the  law  is 
subject  to  confiscation  and  that  every  box,  can,  carton,  or  other 
container  must  bear  the  name  of  the  manufacturer  and  the  locaticai 
of  the  factory;   that  since  July  i,  1905,  the  defendant  has  notified 
wholesale  grocers  doing  business  in  this  state  that  they  must  im- 
mediately forward  labels  for  all  goods  sold  in  the  state  since  July 
i>  IS)05,  which  are  lacking  in  respect  to  the  name. and  address  of 
the  manufacturer  appearing  on  the  labels,  and  that,  failing  to  do 
this,  all  goods  will  be  ordered  shipped  back  by  the  retail  to  the 
wholesale  dealer  from  whom  purchased,  and  that  a  repetition  will 
be  followed  by  prosecution;    that  section  11,  c.  114,  p.  163,  Laws 
1905,  cannot  be  violated  with  impunity  and  that  the  defendant  will 
resort  to  prosecutions  to  enforce  the  same;    that  the  defendant  's 
now  about  to  institute  prosecutions  against  the  plaintiff  and  other 
wholesale  grocers  of  this  state  for  violating  the  provisions  of  said 
section;   that,  it  the  defendant  proceeds  with  confiscation  and  p-os- 
ecutions  for  the  violation  of  said  section,  plaintiffs  business  will  be 
seriously  injured,  if  not  destroyed,  the  value  of  plaintiff's  private 
brands  will  be  destroyed,  the  good  will  of  the  plaintiffs  business  will 
be  seriously  impaired,  if  not  wholly  destroyed,  and  the  plaintiff  will 
suffer  great  loss  in  disposing  of  its  stock  of  groceries,  foods,  and  food 
products,  and  plaintiff  will  also  become  involved  in  a  multinlicitv 
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of  suits  both  with  the  defendant  and  with  other  authorities  oi  this 
state,  and  also  with  a  large  percentage  of  its  more  than  1,500  cus- 
tomers in  this  state;  that  the  defendant  is  wholly  unabL^  to  re- 
spond financially  in  the  damages  which  would  be  caused  to  the  plain- 
tiff; that  the  plaintiff  would  thereby  suffer  irreparable  injury;  and 
that  ic  has  no  adequate  remedy  at  law. 

Assuming  the  well-pleaded  allegations  of  the  complaint  to  be 
true,  it  clearly  appears  that  the  plaintiff  has  such  an  interest  in  the 
enforcement  of  the  statute  as  entitles  it  to  attack  its  validity,  and 
that  a  court  of  equity  has  auhority  to  enjoin  its  enforcement,  if  it 
be  unconstitutional,  for  the  purpose  of  avoiding  a  multiplicity  of 
suits,  and  because  the  plaintiff  has  no  adequate  remedy  at  law.    The 
Supreme  Court  of  the  United  States  is,  of  course,  the  one  ultimate 
judicial  authority  en  all  questions  of  interstate  and  foreign  com- 
merce.    The  difficulty  of  reconciling  all  its  decisions  upon  the  sub- 
ject is  shown  by  the  extraordinary  number  of  dissenting  opinions 
in  cases  where  it  has  been  considered.    No  useful  purpose  would  be 
served  by  an  extended  review  of  such  cases,  and  we  shall  content 
ourselves  with  an  attempt  to  ascertain  from  the  more  recent  ad- 
judications of  that  high  tribunal  what  principles  are  applicable  to 
the  precise  issue  under  discussion.    We  believe  the  following  propo- 
sitions have  been  settled  beyond  controversy :    ( 1 )   The  power  of 
the  state  to  impose  restraints  and  burdens  upon  persons  and  proi>er,- 
ty  in  conservation  of  the  public  health,  good  order,  and  prosperity, 
is  a  power  originally  and  always  belonging  to  the  states,  not  sur- 
rendered by  them  to  the  general  government,  nor  directly  restrain- 
ed by  the  Constitution  of  the  United  States,  and  essentially  exclu- 
sive.    (2)  The  power  of  Congress  to  regulate  commerce  among  the 
several  states,  when  the  subjects  of  that  power  are  national  in  their 
nature  is  also  exclusive.     (3)  The  failure  of  Congress  to  exercise 
this  exclusive  power  in  any  case  is  an  expression  of  its  will  that 
the  subject  shall  be  free  from  restrictions  or  impositions  upon  it  by 
the  several  states.     (4)   A  state  has  power  to  regulate  the  intro- 
duction of  any  article,   including   food   products,   so  as  to   insure 
purity  of  the  article  imported,  but  the  police  power  does  not  include 
the  total  exclusion  of  any  lawful  article  of  commerce.     (5)   "The 
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Constitution  of  the  United  States  does  not  secure  to  any  one  the 
privilege  of  defrauding  the  public/'  In  re  Rahrer,  140  U.  S.  545, 
II  Sup.  Ct.  865;  Schollenberger  v.  Pennsylvania,  171  U.  S.  i,  18 
Sup.  Ct.  757;  Patapsca  Guano  Co.  v.  North  Carolina,  171  U.  S. 
345,  18  Sup.  Ct.  862.  **If  there  be  any  subject,''  says  Mr.  Justice 
Harlan,  speaking  for  a  majority  of  the  court,  "over  which  it  would 
seem  the  states  ought  to  have  plenary  control,  and  the  power  to  leg- 
islate in  respect  to  which,  it  ought  not  to  be  supposed,  was  intended 
to  be  surrendered  to  the  general  government,  it  is  the  protection  of 
the  people  against  fraud  and  deception  in  the  sale  of  food  products. 
Such  legislation  may,  indeed,  indirectly  or  incidentally,  affect  trade 
in  such  products  transported  from  one  state  to  another  state.  But 
that  circumstance  does  not  show  that  laws  of  the  character  alluded  to 
are  inconsistent  with  the  power  of  Congress  to  regulate  commerce 
among  the  states.  For,  as  said  by  this  court  in  Sherlock  v.  Ailing, 
93  U.  S.  99,  103:  *In  conferring  upon  Congress  the  regulation  of 
commerce,  it  was  never  intended  to  cut  the  states  off  from  legis- 
lating on  all  subjects  relating  to  the  health,  life,  and  safety  of  their 
citizens,  though  the  legislation  might  indirectly  affect  the  commerce 
of  the  country.  Legislation,  in  a  great  variety  of  ways,  may  affect 
commerce  and  persons  engaged  in  it  without  constituting  a  regula- 
tion of  it  within  the  meaning  of  the  Constitution.  *  *  *  And  it  may 
be  said  generally  that  the  legislation  of  a  state,  not  directed  against 
commerce  or  any  of  its  regulations,  but  relating  to  the  rights,  du- 
ties, and  liabilities  of  citizens,  and  only  indirectly  and  remotely  af- 
fecting the  operations  of  commerce,  is  of  obligatory  force  upon  cit- 
izens within  its  territorial  jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  interstate,  or  in  any  other  pur- 
suit." Plumley  v.  Massachusetts,  155  U.  S.  461,  15  Sup.  Ct,  154; 
Crossman  v.  Lurman,  192  U.  S.  189,  24  Sup.  Ct.  234.  In  Reid  v. 
Colorado,  187  U.  S.  137,  27^  Sup.  Ct.  92,  the  same  distinguished 
jurist  employs  this  language :  "Certain  principles  are  well  settled 
by  the  former  decisions  of  this  court.  One  is  that  the  purpose  of 
a  statute,  in  whatever  language  it  may  be  framed,  must  be  deter- 
mined by  its  natural  and  reasonable  effect.  Henderson  v.  New 
York,  92  U.  S.  259,  268,  sub.  nom.  Henderson  v.  \Mckham,  23  L. 
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Ed.  543,  548.  Another  is  that  a  state  may  not,  by  its  police  regula- 
tions, whatever  their  object,  unnecessarily  burden  foreign  or  inter; 
state  commerce.  Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95  U.  S.  465, 
472.  Again,  the  acknowledged  police  powers  of  a  state  cannot  leg- 
itimately be  exerted  so  as  to  defeat  or  impair  a  right  secured  by 
the  national  Constitution,  any  more  than  to  defeat  or  impair  a  stat- 
ute passed  by  Congress  in  pursuance  of  the  powers  granted  to  it. 
Gibbons  v.  Ogden,  9  Wheat,  i,  210;  Missouri,  K.  &  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  625,  626,  18  Sup.  Ct.  488,  and  authorities 
cited.  Now,  it  is  said  that  the  defendant  has  a  right  under  the  Con- 
stitution of  the  United  States  to  ship  live  stock  from  one  state  to  an- 
other state.  This  will  be  conceded  on  all  hands.  But  the  defend- 
ant is  not  given  by  that  instrument  the  right  to  introduce  into  a 
state,  against  its  will,  live  stock  affected  by  a  contagious,  infectious 
or  communicable  disease,  and  whose  presence  in  the  state  will  or 
may  be  injurious  to  its  domestic  animals.  The  state,  Congress  not 
having  assumed  charge  of  the  matter  as  involved  in  interstate  com- 
merce, may  protect  its  people  and  their  property  against  such  dan- 
gers, taking  care  always  that  the  means  employed  to  that  end  do 
not  go  beyond  the  necessities  of  the  case  or  unreasonably  burden  the 
exercise  of  privileges  secured  by  the  Constitution  of  the  United 
States." 

So  it  must  be  conceded  that  this  state,  in  the  exercise  of  its 
police  power,  may  so  regulate  the  introduction  and  sale  of  food 
products  as  to  insure  purity  of  the  products  imported,  provided  the 
means  employed  to  that  end  do  not  go  beyond  the  necessities  of  the 
case  or  unreasonably  burden  the  exercise  of  any  privilege  secured 
by  the  federal  Constitution.  The  motives  of  the  Legislature  can- 
not be  impugned,  nor  can  there  be  any  doubt  as  to  the  purpose  of 
chapter  114,  p.  161,  Laws  10)05.  It  is,  as  expressed  in  its  title, 
"An  act  to  provide  for  a  state  food  and  dairy  department,  to  pre- 
vent the  adulteration,  misbranding  and  imitation  of  foods,  beverages, 
candies  and  condiments,  and  regulating  the  manufacture  and  sale 
of  dairy  products."  It  was  manifestly  designed  to  prevent  fraud 
and  deception  in  the  sale  of  food  products,  and  to  protect  the  peo- 
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pie  of  this  state  from  the  recognized  evils  of  impure  foods  and  bev- 
erages. It  does  not  discriminate  between  resident  and  nonresident 
dealers  or  between  articles  produced  in  this  state  and  those  produced 
elsewhere.  No  part  of  it  is  assailed,  except  section  ii.  Hence  the 
only  •  remaining  inquiry  is  whether  the  provisions  of  that  section, 
considered  in  connection  with  the  well-pleaded  allegations  of  the 
complaint  and  facts  of  which  this  court  may  take  judicial  notice, 
impose  unnecessary  or  unreasonable  burdens  upon  the  exercise  of 
any  privilege  secured  to  the  plaintiff  by  the  Constitution  of  the 
United  States. 

Section  ii  reads  as  follows:   "It  shall  be  unlawful  for  any  per- 
son to  sell,  offer  or  expose  for  sale  any  article  of  prepared  foods, 
unless  the  true  name  of  the  manufacturer  and  the  location  of  the 
factory  where  such  article  of  food  is  prepared  is  plainly  printed  or 
stenciled  on  the  package,  box,  can,  carton  or  other  container."    "The 
principle  is  universal  that  legislation,  whether  by  Congress  or  by  a 
state,  must  be  taken  to  be  valid,  unless  the  contrary  is  made  clearly 
to  appear."    Rejd  v.  Colorado,  supra.    The  object  of  the  legislation 
under  discussion   being  legitimate  and  laudable,   it  must  be   pre- 
sumed the  Legislature  has  provided  appropriate  means  to  secure 
such  object,  and  upon  the  plaintiff  rests  the  burden  of  showing  the 
contrary.    The  term  "food,"  as  used  in  section  ii,  includes  "all  ar- 
ticles used  for  food,  drink,  flavoring,  confectionery,  or  condiment, 
by  man  or  domestic  animals  whether  simple,  mixed  or  compound." 
Laws  1905,  p.  162,  c.  114,  §  6.     So  every  prepared  article  used  for 
food,  drink,  flavoring,  confectionery,  or  condiment,  by  man  or  do- 
mestic animals,  whether  simple,  mixed,  or  compound,  is  required  to 
be  marked  with  the  true  name  of  the  manufacturer  and  the  loca- 
tion of  the  factory  where  it  is  prepared.     It  is  alleged  in  the  com- 
plaint that  for  many  years  the  plaintiff  has  sold  the  foods  in  which 
it  deals  under  certain  private  brands ;   that  the  foods  and  other  ar- 
ticles sold  under  its  brands  have  been  continually  of  a  uniform 
grade  and  quality ;   and  that  such  brands  have  constituted  and  still 
constitute  its  guaranty  of  the  purity,  grade,  and  quality  of  the  ar- 
ticles so  sold.    It  is  also  alleged  that  the  name  and  address  of  the 
preparer  of  food  products  rarely  appears  upon  the  container,   but 
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that  such  articles  are  almost  entirely  sold  through  brokers  or  ware- 
housemen to  wholesalers,  by  grade,  quality,  and  variety,  and  are 
then  branded  by  the  wholesaler  and  distributed  under  the  guaranty 
of  the  wholesaler's  brand.  If  these  allegations  be  true,  the  en- 
forcement of  section  1 1  would  certainly  revolutionize  exis^ng  meth- 
ods of  conducting  the  wholesiale  grocery  business  in  this  state. 
While,  as  to  many  articles  embraced  within  the  very  comprehensive 
legislative  definition  of  prepared  foods^,  the  expense  and  inconven- 
ience of  complying  with  the  statute  would  be  so  trifling' as  to  merit 
no  consideration,  as  to  others,  compliance  might  be  practically  im- 
possible, the  enforcement  of  the  statute  resulting  in  total  exclusion 
and  as  to  such  articles  it  clearly  would  be  unconstitutional. 

Now,  with  respect  to  such  articles  as  would  not  be  excluded  by 
operation  of  the  section,  is  the  regulation  necessary  and  reasonable? 
The  object  sought  is  pure  food;  the  practical  effect  merely  infor- 
mation as  to  where  and  by  whom  the  food  is  prepared.  Whole- 
some food  cannot  be  condemned,  confiscated,  or  excluded  merely  be- 
cause it  is  prepared  in  any  particular  state  or  country.  The  quality 
of  an  article  cannot  be  affected  by  the  brand  under  which  it  is  sold. 
A  can  of  corn  bearing  Jewett's  '*Guaranteed"  brand  would  not  be 
relieved  of  any  injurious  properties  by  the  mere  addition  of  the 
canner's  name  and  address.  But  it  is  contended  that,  were  this  reg- 
ulation in  force  and  the  commissioner  should  discover  impurities  in  . 
the  products  of  any  particular  factory,  he  would  be  authorized  to 
condemn  or  confiscate  any  article  bearing  the  same  brand  without 
an  mspection  of  the  article  itself.  Conceding  this  to  be  true,  the 
argument  proves  too  much.  If  an  inspection  of  the  contents  of 
one  container  will  justify  confiscation  of  all  articles  bearing  the  same 
brand,  the  power  exists  independently  of  section  ii,  and  the  en- 
forcement of  that  section  would  hinder  rather  than  assist  the  com- 
missioner in  the  discharge  of  his  official  duties,  because,  under  its 
operation,  confiscation  would  be  restricted  to  the  particular  factory 
brand,  whereas,  without  it,  the  commissioner  might  condemn  the 
products  of  all  the  factories  sold  under  any  particular  wholesaler's 
brand.  To  illustrate:  Say  the  plaintiff  sells  the  products  of  lo 
corn  canneries  under  one  brand,  according  to  the  defendant's  con- 
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tention,  this  law  would  only  enable  him  to  confiscate  the  product  of 
one  cannery,  on  inspection  of  the  contents  of  one  can  bearing  such 
cannery's  brand,  whereas,  if  such  would  be  his  authority,  he  could, 
without  the  section,  confiscate  the  products  of  the  entire  lo  can- 
neries, 01^  the  inspection  of  one  container  bearing  the  plaintiff's 
brand.  If  the  regulation  would  have  no  other  legitimate  effect  than 
the  one  cc«ntended  for  by  the  defendant,  and  we  confess  we  are  un- 
able to  imagine  any  other,  its  enforcement,  where  possible,  would 
tend  to  defeat  rather  than  promote  the  purposes  of  the  pure-food 
law  as  a  whole.  Tlierefore,  assuming  the  allegations  of  the  com- 
plaint to  be  true,  the  requirements  of  section  ii  are  wholly  unneces- 
sary, its  provisions  clearly  constitute  an  unreasonable  interference 
with  interstate  and  foreign  commerce,  and  its  enforcement  should 
be  perpetually  enjoined. 

The  order  appealed  from  is  affirmed,  and  the  case  remanded  for 
further  proceedings  consistent  with  this  decision. 


CITY  OF  SIOUX  FALLS  v.  NEEB. 

statutes  relating  ta  a  change  of  venue  in  criminal  cases,  being  based 
on  abstract  Justice,  should  be  liberally  construed,  so  that  no  person  ac- 
cused of  crime  might  be  placed  on  trial  before  a  disqualified  tribunal. 

Under  Rev.  Pol.  Code,  §  1267,  giving  the  police  Justice  of  the  peace 
concurrent  Jurisdiction  with  the  city  Justice  to  hear  ofTenses  against  the 
ordinances  of  a  city,  section  1277,  giving  the  city  Justice  concurrent  Juris- 
diction with  the  police  Justice  to  hear  such  ofTenses,  section  1280,  provid- 
ing that  in  cases  not  s];>ecifically  provided  for  the  proceedings  of  the  po- 
lice and  city  Justice's  courts  shall  be  governed  by  the  laws  regulating  pro- 
ceedings in  Justice's  courts  in  criminal  cases,  and  Rev.  Justices'  Code,  § 
2,  extending  the  Jurisdiction  of  Justices  of  the  peace  to  actions  for  fines, 
penalties,  etc.,  and  section  124,  authorizing  the  court  at  any  time  before 
trial  to  change  the  place  of  trial  on  account  of  prejudice  of  the  Justice, 
etc.,  one  charged  before  a  police  Justice  with  a  violation  of  a  city  ordi- 
nance Is  entitled  to  a  change  of  venue  on  the  ground  of  the  prejudice  of 
the  justice,  police,  city,  and  county  Justices  of  the  peace  having  concur- 
rent Jurisdiction  in  such  a  case,  including  authority  to  grant  a  change 
of  venue. 

(Opinion  filed,  Dec.  20,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.    Hon.  Joseph 
W.  Jones,  Judge. 
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John  Xeeb  was  convicted  of  a  violation  of  a  city  ordinance  of 
the  city  of  Sioux  Falls,  and  he  appeals.    Reversed. 

Joe  Kirby,  for  appellant.  Keith,  Danforth  &  Keith,  for  re- 
spondent. 

FULLER,  P.  J.  Whether  a  police  justice  of  the  peace  has  any 
authority  to  grant  an  application  for  a  change  of  venue  is  the  only 
question  presented  by  this  appeal  from  a  judgment  of  the  circuit 
court  sustaining  the  action  of  O.  A.  Fowler,  Esq.,  of  Sioux  Falls, 
in  denying  such  an  application  on  jurisdictional  grounds  before  con- 
victing the  defendant  of  the  offense  of  using  profane,  vulgar,  and 
obscene  language  in  violation  of  an  ordinance  of  that  city.  As  ap- 
plied to  criminal  procedure,  a  change  of  venue  is  distinctively  remed- 
ial, and  the  primary  means  by  which  a  person  charged  with  a  public 
offense  may  escape  the  judgment  of  a  tribunal  that  is  biased  and 
prejudiced  against  him.  Consequently  all  statutes  relating  to  the 
subject  are  based  upon  the  immutable  principles  of  abstract  justice, 
and  should  be  liberally  construed  to  the  end  that  no  accused  person 
may  be  placed  in  jeopardy  before  a  judicial  tribunal  so  inherently 
disqualified.  At  the  inception  of  statehood  the  police  justice  of  the 
peace  was  given  exclusive  jurisdiction  to  hear,  try,  and  determine 
all  offenses  against  city  ordinances,  and  the  jurisdiction  of  the 
city  justice  of  the  peace  was  coextensive  with,  and  in  every  partic- 
ular the  same  as,  a  county  justice  of  the  peace,  not  only  to  try  cases, 
but  to  sit  as  a  committing  magistrate.  Article  ii,  c.  37,  p^  62,  Ses- 
sion Laws  1890.  This  act  was  amended  by  chapter  127,  p.  213, 
passed  at  the  1893  legislative  session,  being  sections  1267  and  1277 
of  the  Revised  Political  Code,  from  which  we  must  first  determine 
whether  any  other  tribunal  is  clothed  with  jurisdiction  of  the  sub- 
ject matter  and  person  of  the  defendant.  From  an  examination  of 
section  1267  it  will  be  seen  that  the  word  "exclusive"  is  nowhere 
used,  and  the  police  justice  of  the  peace  is  given  "concurrent  juris- 
diction with  that  of  the  city  justice  of  the  peace  to  hear,  try  and  de- 
termine offenses  against  the  ordinances  of  a  city ;  and  he  shall  have 
concurrent  jurisdiction  with  other  justices  of  the  peace  in  the  county 
in  all  other  cases,  civil  or  criminal."  Under  the  earlier  statutes  the 
city  justice  of  the  peace  had  all  the  jurisdiction  of  county  justices 
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of  the  peace,  and  in  addition  thereto  section  1277  expressly  confers 
upon  him  "concurrent  jurisdiction  with  that  of  the  police  justice  to 
hear,  try  and  determine  offenses  against  the  ordinances  of  the  city 
with  the  same  power  and  authority  as  is  now  possessed  by  the  po- 
lice justice  of  the  peace  in  reference  thereto,  and  the  practice,  pro- 
cedure and  duties  of  the  city  justice  shall  be  the  same  as  is  now 
possessed  by  the  police  justice  of  the  peace  *  *  and  the  process 
and  proceeding  of  said  court  shall  be  governed  ^  by  the  laws 
regulating  proceedings  in  justices'  courts/'  Section  1280  also  re- 
lates to  the  concurrent  powers  and  duties  of  police  and  city  jus- 
tices of  the  peace,  and  further  provides  that  "in  all  cases  not  herein 
specially  provided  for  the  process  and  proceedings  of  said  court 
shall  be  governed  by  the  laws  regulating  proceedings  in  justices'^ 
courts  in  criminal  cases."  By  section  2  of  the  Revised  Justices' 
Code  the  jurisdiction  of  justices  of  the  peace  is  extended  "to  an 
action  for  a  fine,  penalty  or  forfeiture,  not  exceeding  one  hundred 
dollars,  given  by  statute  or  the  ordinance  of  an  incorporated  city  of 
town,"  and  section  124  thereof  provides  that  '*the  court  may  at  any 
time  before  the  trial,  on  motion,  change  the  place  of  trial"  for  spec- 
ific reasons,  among  which  is  the  ground  set  forth  in  the  applica- 
tion of  the  defendant  for  a  change  of  venue  in  this  case.  In  view 
of  the  hardship  likely  to  be  produced  by  giving  a  police  justice  ex- 
clusive jurisdiction  in  all  prosecutions  arising  from  the  alleged  vio- 
lation of.  any  city  ordinance,  it  must  be  presumed  that  this  concur- 
rent jurisdiction  was  given  in  the  interest  of  justice  to  substantially 
remedy  such  mischief. 

The  case  of  Finch  v.  Marvin,  46  Iowa,  384,  involves  the  vio- 
lation of  a  city  ordinance,  and  the  circuit  court  held  that  a  change 
of  venue  from  a  mayor's  court  having  jurisdiction  to  that' of  a  jus- 
tice of  the  peace  was  not  allowable,  for  the  reason  that  "there  is 
no  provision  of  law  authorizing  a  change  of  venue  from  a  mayor's 
court" ;  and  the  Supreme  Court  say ;  **This  is  true,  unless  it  is  au- 
thorized by  section  506  of  the  Code,  which  provides,  after  provid- 
ing for  the  jurisdiction  of  a  mayor,  that  'the  rules  of  law  regulating 
proceedings  before  a  justice  of  the  peace  shall  be  applicable  to  pro- 
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ceeclings  belore  such  mayor.'  The  question,  then,  is  narrowed 
down  to  this :  Can  an  application  for  a  change  of  venue  be  consid- 
ered as  a  part  of  the  proceedings  before  a  justice  of  the  peace,  with- 
in the  meaning  of  the  statute?  It  is  contended  by  the  appellee  that 
by  proceedings  before  a  justice  of  the  peace  is  meant  those  proceed- 
ings which  pertain  to  the  'bringing  of  actions,  appearance  of  par- 
ties, trial,  judgment,  and  issuing  of  executions.'  We  have  to  say, 
however,  that  we  see  nothing  in  the  language  used  that  would  ex- 
clude the  proceedings  necessary  to  obtain  a  change  of  venue;  nor 
are  we  able  to  discover  any  reason,  in  the  nature  of  things,  why  a 
change  of  venue  should  not  be  allowed  from  a  mayor's  court  as  well 
as  from  any  other  tribunal."  Upon  principle  the  following  cases 
are  directly  in  point:  Packwood  v.  State,  24  Or.  261,  33  Pac.  674; 
Stockwell  V.  Township  Board  of  White  Lake,  22  Mich.  341 ;  City 
of  Puyallup  V.  Snyder,  43  Pac.  (Wash.)  635. 

The  order  made  and  entered  by  the  police  justice  and  affirmed 
by  the  circuit  court  is  as  follows :  **In  this  case  the  defendant,  be- 
fore said  case  was  reached  for  trial,  duly  filed  an  affidavit  in  writ- 
ing, asking  a  change  of  place  of  trial  on  account  of  my  bias  and 
prejudice,  which  I  refused  because  the  law  does  not  authorize  any 
change  of  Hace  of  trial  in  this  class  of  cases  to  any  justice,  and  to 
which  ruling  the  defendant  duly  excepted,  and  said  exception  is 
hereby  allowed  and  settled.  O.  A.  Fowler,  Police  Justice."  The 
provisions  of  our  statute  regulating  the  procedure  in,  and  relating 
to  the  powers  and  duties  of,  the  inferior  courts  of  police,  city  and 
county  justices  of  the  peace  cannot  be  given  effect  without  holding 
that  their  jurisdiction  is  concurrent  in  a  case  like  the  present,  in- 
cluding authority  to  grant  a  change  of  venue. 

The  judgment  appealed  from  is  therefore  reversed,  and  the 
cause  remanded  to  the  circuit  court,  w-ith  the  direction  that  the  or- 
der and  judgment  of  the  police  justice  of  the  peace  be  vacated,  and 
the  application  for  a  change  of  venue  be  considered  on  its  merits 
by  such  justice  conformable  to  this  opinion. 
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HOBART  V.  FREDERIKSEN. 

After  considerable  correspondence  had  passed  between  a  vendor  and 
purchaser,  in  which  the  former  expressed  a  desire  to  give  only  an  option 
contract  and  the  latter  declined  to  accept  such  a  contract  but  wished  to 
make  an  ordinary  contract  of  purchase,  the  purchaser  wrote  to  the  vendor 
as  follows:  "I  wrote  you  on  the  3d  that  I  would  take  the  land.  ♦  ♦  •  You 
wired  that  I  could  have  it.  The  option  contract  that  you  enclose  me  is 
Identical  like  the  earnest  money  contract  which  I  send  you  for  your  sig- 
nature. •  *  ♦  Inclosed  find  $50.  Same  to  apply  on  the  purchase,  and  Xhe 
balance,  $559,  to  be  cash  on  or  before  30  days."  The  vendor  replied:  **I 
have  your  favor  *  *  ♦  inclosing  check  for  $50,  being  earnest  money.,*  ♦  ♦ 
I  sent  you  option  contract  yesterday,  which  kindly  return  and  I  will 
then  execute  it  and  return  it  to  you."  No  formal  contract  was  executed 
between  the  parties.  Held,  that  the  vendor's  letter  constituted  an  accept- 
ance of  the  terms  proposed  in  the  purchaser's  letter,  and  the  two  letters 
together  constituted  a  contract  for  the  sale  of  the  property  upon  the  pay- 
ment of  $50  in  cash  and  the  balance  of  $550  in  30  days,  and  did  not,  as 
consummated,  constitute  an  option  contract. 

Where  a  contract  for  the  sale  of  land  upon  the  payment  of  a  certain 
sum  in  cash  and  the  balance  within  thirty  days  is  not  in  the  form  of 
an  option  contract,  and  there  is  no  specific  agreement  that  time 
shall  be  of  the  essence  thereof,  the  purchaser's  failure  to  complete  the 
contract  within  30  days,  because  of  the  vendor's  failure  to  perfect  title 
within  that  time,  does  not  deprive  the  purchaser  of  his  right  to  enforce 
the  contract  after  the  expiration  of  the  30  days. 

Where  a  contract  for  the  sale  of  land  requires  the  vendor  to  convey  a 
perfect  title,  the  purchaser  is  not  obliged  to  accept  the  property  so  long 
as  an  outstanding  mortgage  remains  unsatisfied  of  record. 

(Opinion  filed,  Nov.  1,  1905.) 

Appeal  from  Circuit  Court,  Clark  County.  Hon.  Julian  Ben- 
net,  Judge. 

Action  by  M.  P.  Hobart  against  Ditlew  M.  Frederiksen.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Ditlrcv  M.  Frederiksen  (C.  G.  Shenvoad,  of  counsel),  for  ap- 
pellant.   Irzin  H.  Myers,  for  respondent. 

CORSON,  J.  This  was  an  action  to  enforce  specific  perform- 
ance of  a  contract  for  the  conveyance  of  a  quarter  section  of  land 
situated  in  Clark  county.  Findings  and  judgment  being  in  favor 
of  the  plaintiff,  the  defendant  has  appealed. 

The  court  in  its  findings  of  facts  finds  in  effect  that  the  defend- 
ant was  the  owner  of  the  property ;   that  on  or  about  the  loth  day 
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•of  October,  1901,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment in  writing  wherein  and  whereby  the  said  defendant  agreed 
to  sell  and  convey  to  the  said  plaintiff  by  deed  of  warranty  the 
said  premises  for  the  sum  of  $600,  of  which  the  sum  of  $50  was  to 
be  paid  the  said  defendant  on  the  said  loth  day  of  October  as  part 
of  the  purchase  price  thereof,  and  the  balance  of  the  sum  of  $550 
to  be  paid  in  cash  on  or  before  30  days  from  said  day,  or  upon  de- 
livery to  the  said  plaintiff  by  the  said  defendant  of  an  abstract  of 
title  to  said  premises,  completed  to  date,  showing  a  title  perfect  in 
the  said  defendant  free  of  all  incumbrances ;  that  said  sum  of  $50 
was  paid  to  the  defendant  by  the  plaintiff  on  the  aforesaid  contract 
on  October  loth;  that  on  or  about  the  17th  day  of  October  it  was 
agreed  by  and  between  the  plaintiff  and  defendant  that  said  $550, 
the  balance  due  as  the  purchase  price  of  said  premises,  might  be 
paid  to  the  National  Bank  of  Commerce  at  the  city  of  Minneapolis, 
and  that  the  warranty  deed  and  other  title  papers  should  be  deliv- 
ered to  the  plaintiff  there  at  said  bank ;  that  on  or  about  November 
I,  1901,  the  defendant  did  forward  to  said  bank  his  warranty  deed 
of  the  said  premises  and  patent  for  the  tract  of  land,  first  mortgage 
against  the  said  land,  and  the  notes  and  coupons  secured  thereby,  to- 

•  gether  with  the  release  of  said  first  mortgage,  with  directions  to  said 
bank  to  collect  the  said  $550;  that  on  the  said  loth  day  of  October, 
and  also  on  the  ist  day  of  November,  there  was  of  record  in  the  of- 
fice of  the  register  of  deeds  in  and  for  the  county  of  Clark  a  certain 
second  or  commission  mortgage,  so  called,  for  the  sum  of  $71.25, 
which  said  mortgage  appeared  on  the  abstract  of  title  of  said  prem- 
ises unsatisfied  of  record ;  that  on  or  about  the  2d  day  of  Novem- 
ber, 1901,  the  aforesaid  National  Bank  of  Commerce  notified  the 
defendant  by  letter  of  that  date  that  the  plaintiff,  Hobart,  would 
take  up  the  papers  and  pay  the  sum  of  $550  when  title  to  said 
premises  had  been  perfected  by  the  defendant,  and  at  other  times 
the  plaintiff  notified  the  defendant  that  he  was  ready  to  make  pay- 
ment of  said  $550  whenever  the  said  aforesaid  second  mortgage  had 
been  satisfied  of  record ;  that  on  or  about  November  9th  the  plain- 
tiff deposited  with  the  National  Bank  of  Commerce  aforesaid  the 
full  amount  due  the  defendant  as  the  balance  of  the  purchase  price 
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of  said  premises,  to  be  paid  over  to  the  defendant  upon  the  release, 
of  said  second  or  commission  mortgage  of  record ;  that  on  or  about 
the  nth  day  of  November,  1901,  the  National  Bank  of  Commerce 
aforesaid  returned  to  the  said  Frederiksen  at  his  request  all  the  title 
papers  which  had  been  deposited  with  the  said  bank  by  him;  that 
on  or  about  the  2nd  day  of  December,  1901,  the  said  defendant  pro- 
cured a  release  of  the  aforesaid  commission  mortgage  and  notified 
plaintiff  of  the  same  and  demanded  payment  of  the  said  sum  of  $550, 
on  or  before  December  4th,  at  defendant's  office  in  Chicago,  111., 
and  not  at  the  National  Bank  of  Commerce,  of  the  said  sum  of  $550, 
to  be  paid  by  the  said  defendant  as  the  balance  of  the  said  purchase 
price  of  said  premises ;  that  defendant  failed  and  neglected  to  pro- 
cure the  release  of  the  said  second  or  commission  mortgage  of  rec- 
ord at  any  time  prior  to  the  2d  day  of  December,  1901,  and  such 
mortgage  appeared  of  record  against  the  said  premises  in  the  office 
of  the  register  of  deeds  in  and  for  Clark  county  aforesaid  and  until 
the  time  when  the  same  was  filed  and  recorded ;  that  the  defendant 
has  failed,  neglected,  and  refused  to  comply  with  the  terms  of  the 
aforesaid  contract  on  his  part  in  this,  that  he  failed,  neglected,  and 
refused  to  release  of  record  the  said  second  or  commission  mortgage 
and  tender  his  deed  of  warranty  of  said  premises  at  any  time 
prior  to  the  commencement  of  this  action,  and  was  in  default  at 
the  commencement  of  this  action ;  that  on  the  9th  day  of  Novem- 
ber, 1901,  and  at  all  times  since  that  day,  the  plaintiff  has  been,  and 
now  is,  ready,  able,  and  willing  to  pay  the  defendant  the  said  amount 
of  $550,  the  balance  due  as  purchase  price  of  the  said  premises, 
and  that  the  plaintiff  brought  into  court  the  said  sum  of  money,  and 
the  court  concluded  from  these  findings  that  the  plaintiff  is  entitled 
to  judgment  against  the  defendant.  Thereupon  judgment  was  en- 
tered in  favor  of  the  plaintiff  requiring  the  defendant  to  convey  to 
him  the  said  premises,  and  a  motion  for  a  new  trial  was  made  and 
denied. 

Tlie  defendant  contends  that  the  findings  of  the  court  are  not 
sustained  by  the  evidence,  and  that  there  was  in  fact  no  valid  or 
binding  contract  entered  into  between  himself  and  the  plaintiff  that 
can  be  enforced  in  a  court  of  equity.    Tlie  alleged  contract  for  the 
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conveyance  of  this  land  rests  entirely  in  letters  aitd  telegrams  pass- 
ing between  the  plaintiff  and  the  defendant.  The  plaintiff  at  the 
time  resided  in  Minneapolis,  and  the  defendant  in  Chicago,  111. 
The  correspondence  between  the  parties  resulting  in  what  is  claimed 
to  be  a  contract  of  sale  by  the  plaintiff  commenced  on  the  27th  day 
of  September,  1901,  at  which  time  the  defendant  Frederiksen  wrote 
to  the  plaintiff  the  following  letter:  '*Sept.  27th,  1901.  Mr.  M.  P. 
Hobart — Dear  Sir :  1  own  and  have  for  sale  [describing  a  quarter 
section  of  land  in  Clark  county]  and  would  sell  it  at  about  $5.00  per 
acre  if  I  can  sell  it  soon.  If  all  cash  can  be  had  I  would  throw  off 
50c.  an  acre,  and  perhaps  even  a  little  more  than  that.  Please  let 
me  know  if  you  can  do  anything  with  this  soon,  and  oblige.  Yours 
very  truly,  [Signed]  D.  M.  Frederiksen."  To  this  Mr.  Hobart  replied 
on  September  28th,  as  follows:  "Yours  of  the  27th  inst.  received 
offering  to  sell  the  *  *  *.'  Can  you  deliver  this  land  to  me  for 
$500  spot  cash  ?  If  so,  wire  me  at  my  expense  on  receipt  of  this  let- 
ter. I  would  expect  perfect  title  and  abstract  furnished  compiled 
down  to  date  and  warranty  deed.  While  this  land  is  somewhat  roll- 
ing and  it  is  right  in  the  hills,  I  believe  1  can  use  it.  Yours  very 
truly,  M.  P.  Hobart."  A  number  of  letters  and  telegrams  passed 
between  the  parties  subsequently,  and  on  October  9th  Hobart  wrote 
to  the  defendant  the  following  letter :  "I  wrote  you  on  the  3d  that 
I  would  take  the  land.  *  *  *  You  wired  that  I  could  have  it.  The 
option  contract  that  you  inclose  me  is  identical  like  the  earnest 
money  contract  which  I  send  you  for  your  signature.  I  have  dis- 
posed of  the  land.  And  showed  my  client  your  wire  of  aceptance. 
Inclosed  find  $50.  Same  to  apply  on  the  purchase,  and  the  balance 
$SS'>  to  be  cash  on  or  before  30  days.  Kindly  send  me  the  abstract 
compiled  to  date,  showing  a  perfect  title.  If  the  patent  is  not  of 
record,  obtain  one  and  place  it  on  file.  Now  I  will  expect  to  hear 
from  you  by  first  mail,  as  I  have  complicated  myself  in  this  matter. 
Awaiting  your  reply,  I  am,  Yours  truly,  ]M.  P.  Hobart."  To  this 
the  defendant  replied  on  October  loth :  "I  have  your  favor  of  the 
9th,  inclosing  check  for  $50,  being  earnest  money.  *  *  *  I  sent  you 
option  contract  yesterda.y,  which  kindly  return  and  I  will  then  ex- 
ecute it  and'  return  it  to  you.    I  will  send  you  the  abstract  of  title 
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duly  brought  down  to  date  as  quickly  as  same  is  returned  to  me 
from  Clark.  The  patent  to  this  land  is  now  on  record  in  Clark 
county  as  will  be  shown  by  abstract.  Very  truly  yours.  [Signed] 
D.  ]\I.  Frederiksen."  No  formal  written  contract  seems  to  have 
been  executed  by  the  defendant. 

It  is  contended  by  the  plaintiff  that  these  two  letters  constituted 
a  contract  of  sale  on  the  part  of  Frederiksen,  which  it  is  the  duty 
of  the  court  to  enforce.  It  will  be  noticed  that  Hobart  says:  "I 
wrote  you  on  the  3d  that  I  would  take  the  land.  *  *  *  You  wired 
that  I  could  have  it.  *  *  *  Inclosed  find  $50.  Same  to  apply  on  the 
purchase,  and  the  balance,  $550,  to  be  cash  on  or  before  thirty  days." 
It  will  be  further  noticed  that  in  reply  to  this  Frederiksen  says: 
"I  have  your  favor  of  the  9th,  inclosing  check  for  $50,  being  earnest 
money.  *  ♦  *  I  sent  you  option  contract  yesterday,  which  kindly  re- 
turn and  I  will  then  execute  it  and  return  it  to  you.  I  will  send  you 
the  abstract  of  title  duly  brought  down  to  date  as  quickly  as 
same  is  returned  to  me  from  Clark.  The  patent  to  this  land  is  now 
on  record  in  Clark  county  as  will  be  shown  by  abstract."  The 
plaintiff  by  his  letter  of  October  9th  states  very  clearly  the  terms 
of  his  proposition,  and  the  defendant  in  his  answer  fully  accepts 
the  plaintiff's  proposition  by  accepting  the  $50  and  retaining  it  and 
informing  the  plaintiff  that  "I  will  forward  abstract,"  etc.  In  the 
correspondence  intervening  between  the  letter  first  written  by  Fred- 
eriksen and  the  letter  of  October  9th  Frederiksen  had  frequently  re- 
ferred to  the  fact  that  he  only  desired  to  give  an  option  contract, 
and  that  the  plaintiff  in  his  replies  seems  to  have  declined  to  accept 
an  option  contract,  but  desired  to  make  an  ordinary  contract  for 
the  purchase  of  the  property.  The  defendant  by  his  letter  of  Oc- 
tober loth  seems  to  have  acceded  to  the  terms  of  the  plaintiff  in 
his  letter  of  the  9th,  and  tacitly  at  least  seems  to  have  waived  the 
option  contract.  If  the  defendant  had  not  intended  to  agree  to  the 
terms  proposed  by  the  plaintiff,  he  would  have  returned  the  $50 
check  and  notified  the  plaintiff  that  he  still  insisted  upon  giving  only 
an  option  contract.  But  failing  to  do  this  and  retaining  the  $50 
check  and  notifying  the  plaintiff  that  he  would  forward  the  abstract, 
subsequently  agreeing  with  the  plaintiff  that  the  payment  might  be 
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made  in  Minneapolis,  and  that  he  would  forward,  and  did  in  fact 
do  so,  all  the  papers  to  the  National  Bank  of  Commerce  in  that 
city,  to  be  delivered  to  the  plaintiff,  clearly  shows  that  he  accepted 
the  proposition  of  the  plaintiff  as  understood  by  him,  namely,  to 
convey  the  property  upon  the  payment  of  $50  in  cash  and  the  bal- 
ance, $550,  within  30  days.  The  contract  not  being  an  option  con- 
tract as  finally  consummated  and  there  being  no  specific  agreement 
that  time  should  be  of  the  essence  of  the  contract,  the  plaintiff's 
failure  to  complete  the  contract  within  30  days  by  reason  of  the 
defendant's  failure  to  perfect  the  title,  did  not  deprive  the  plaintiff 
of  his  right  to  enforce  the  contract  after  the  expiration  of  the  30 
days. 

We  are  of  the  opinion,  therefore,  that  the  trial  court  was  right 
in  finding  that  there  was  a  contract  between  the  plaintiff  and  de- 
fendant for  the  sale  of  this  property,  to  the  plaintiff  upon  the  pay- 
ment of  $50,  which  was  accepted,  and  his  further  agreement  to  pay 
$550  within  30  days  thereafter.  It  further  appears  from  the  cor- 
respondence between  the  parties  that  the  defendant  was  unable  to 
furnish  clear  title,  that  there  was  a  second  mortgage  for  $71  on  the 
property  standing  of  record,  and  that  at  the  expiration  of  30  days 
the  defendant  had  not  furnished  a  satisfaction  of  this  mortgage. 
At  that  time  it  was  shown  by  the  plaintiff  that  he  had  the  $550  on 
deposit  ready  to  pay  the  defendant  as  soon  as  the  title  could  be 
made  clear  of  record,  and  that  the  money  remained  on  deposit  for 
some  time  thereafter.  The  defendant  in  his  correspondence  shows 
an  unwillingness  to  present  a  clear  record  title,  claiming  that  the 
mortgage  referred  to  was  outlawed  and  was  not  a  valid  lien  against 
the  property.  This  mortgage  remaining  unsatisfied  of  record  con- 
stituted a  cloud  upon  the  title,  and  the  plaintiff  was  not  under  any 
obligations  to  accept  the  property  until  the  apparent  cloud  was  re- 
moved from  the  record.  Godfrey  v.  Rosenthal,  17  S.  D.  452,  97  N. 
W.  365.  It  is  quite  clear,  therefore,  that  the  plaintiff  was  ready 
and  willing  to  comply  with  the  terms  of  the  contract  on  his  part, 
but  that  the  defendant  neglected  and  refused,  until  December  4th, 
to  perfect  the  title  of  record.  In  the  meantime  the  plaintiff  had  com- 
menced this  action.     Under  the  facts  found  by  the  court,  which 
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seem  to  be  fully  sustained  by  the  evidence,  the  court's  conclusion 
of  law  that  the  plaintiff  was  entitled  to  judgment  was  right. 

Numerous  other  errors  are  assigned,  but  as  they  were  not  dis- 
cussed by  the  appellant  in  his  brief,  we  do  not  deem  it  necessary  to 
review  them  in  this  opinion.  Practically  the  only  question  present- 
ed for  our  consideration  and  discussed  in  the  brief  was  as  to 
whether  or  not  the  court  was  right  in  finding  that  there  was  a  con- 
tract entered  into  between  the  plaintiff  and  the  defendant,  as  claimed 
by  the  plaintiff,  that  could  be  properly  enforced  in  a  court  of  equity, 
and  in  our  view  of  the  case  the  court  was  right  in  its  conclusion  that 
there  was  such  a  contract,  and  that  the  same  was  properly  enforce- 
able in  a  court  of  equity. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 

FULLER,  P.  J.,  dissents. 


LOXGERBEAM  et  al.  v.  HUSTON. 

A  mortgagor  and  mortgagee  in  a  chattel  mortgage  may  Join  in  an 
action  to  recover  the  mortgaged  chattels,  though  the  possessory  right  to 
them  is  exclusively  in  the  mortgagor;  the  seizure  of  the  chattels  consti- 
tuting an  infringement  on  the  rights  of  the  mortgagee. 

Evidence  in  an  action  for  the  possession  of  personalty,  defended  on 
the  sole  ground  that  defendant  was  not  in  the  possession  thereof  at  the 
commencement  of  the  action,  examined,  and  held  to  support  a  finding  that 
the  action  was  commenced  before  defendant  had  sold  the  property,  au- 
thorizing a  recovery. 

An  action  for  the  possession  of  personalty  must  be  brought  while  de- 
fendant is  in  the  possession  of  the  property,  and,  if  defendant  before  the 
commencement  of  the  action  has  disposed  of  the  same,  the  action  will  not 
lie;  defendant  then  not  being  in  a  position  to  return  the  Identical  prop- 
erty. 

A  chattel  mortgage  described  the  property  as  one  bald-faced  mare  five 
years  old,  weight  about  1,400  pounds,  and  one  black  mare  seven  years  old, 
weight  1,200  pounds,  in  possession  of  the  mortgagor.  The  mortgagor  had 
no  other  mares  answering  the  description,  and  the  evidence  showed  that 
the  mare  five  years  old  had  white  hind  feet,  roanish  color,  and  white  hair 
scattered,  and  weighed  between  1,400  and  1,500  pounds,  and  that  the  other 
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mare  was  black,  with  a  star  in  her  forehead,  about  seven  years  old,  and 
weighed  about  1,300  pounds.  Held,  that  th'e  testimony  did  not  conflict 
with  the  description  of  the  animals  as  griven  in  the  mortgage,  which  suf- 
ficiently described  tnem  as  between  the  parties  and  as  against  a  third  per- 
son having  knowledge  that  the  animals  were  mortgaged. 
(Opinion  filed,  Dec.  30,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Elmer  A.  Longerbeam  and  another  against  R.  J. 
Huston.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Joe  Kirby,  for  appellant.  Jones  &  Matthezvs  ( U,  S.  C.  Cherry, 
of  counsel),  for  respondents. 

FULLER,  P.  J.  This  appeal  is  from  a  jucfgment  'and  order 
overruling  a  motion  for  a  new  trial  in  an  action  to  recover  posses- 
sion of  two  mares  owned  by  plaintiff  Longerbeam,  subject  to  a 
mortgage  held  by  his  coplaintiff,  the  J.  L  Case  Threshing  Machine 
Company.  While,  in  the  absence  of  a  demurrer  distinctly  specifying 
that  separate  causes  of  action  were  improperly  united  in  the  com- 
plaint, the  question  may  be  disregarded  pursuant  to  section  122  of 
the  Revised  Code  of  Civil  Procedure,  it  is  plain  that  both  the  owner 
and  the  mortgagee  had  an  interest  in  the  subject  of  action,  and  their 
rejoinder  as  parties  plaintiff  was  wholly  immaterial  to  defendant, 
although  the  possessory  right  to  the  property  was  exclusively  in 
the  mortgagor  at  the  time  of  its  wrongful  taking  and  detention. 
Lieberman,  Loveman  &  O'Brien  v.  Clark,  85  S.  W.  258.  Mani- 
festly these  was  no  misjoinder,  as  contended  by  counsel  for  appel- 
lant, because  the  seizure  of  the  mortgaged  chattels,  even  if  under  at- 
tachment or  execution,  constituted  an  infringement  on  the  rights 
of  the  mortgagee,  entitling  him  to  come  into  the  action  for  the  pur- 
pose of  asserting  his  lien.  Miller  v.  Campbell  Commission  Co.,  74 
Pac.  507. 

Whether  the  chattels  in  dispute  were  taken  from  the  posses- 
sion of  the  owner  by  virtue  of  legal  process  or  by  the  defendant 
acting  as  a  mere  trespasser  does  not  affirmatively  appear,  nor  was 
any  justification  for  the  seizure  attempted.  The  only  defense  of- 
fered at  the  trial  was  the  assertion  that  such  property  was  not  in 
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the  possession  of  the  defendant  at  the  commencement  of  the  action. 
That  the  defendant  took  the  property  in  the  early  part  of  Novem- 
ber, 1904,  and  sold  the  same  in  the  afternoon  of  the  28th  day  of 
that  month,  is  undisputed,  but  no  writ  or  process,  fair  upon  i^:> 
face,  or  otherwise,  was  introduced  at  the  trial,  and  there  is  no  ad- 
mission of  record  to  obviate  the  necessity  for  such  evidence.  Al- 
though defendant  expressed  his  belief  that  the  action  was  not  com- 
menced until  the  sale  had  taken  place,  his  admission  of  personal 
service  endorsed  on  the  back  of  the  summons  is  as  follows:  "Due 
and  personal  service  of  the  within  by  copy  at  Sioux  Falls,  S.  D.^ 
is  hereby  accepted  November  28,  '04,  at  10:30  a.  m.  R.  J.  Huston." 
O.  E.  Jones^  called  and  sworn  on  behalf  of  plaintiff,  testified  in 
part  as  follows :  "I  served  the  summons  in  this  action,  which  I  now 
have  with  me,  on  the  defendant  on  the  28th  day  of  November,  1904, 
at  10:30  o'clock,  a.  m.,  by  delivering  the  same  to  Mr.  Huston  per- 
sonally in  the  courthouse.  I  attended  the  sale  heretofore  mentioned, 
and  saw  the  property  sold.  Q.  Was  the  property  described  in  the 
complaint  present  here  at  the  sale?  A.  Yes;  it  was  brought  here 
and  sold  by  the  sheriff,  Mr.  Huston.  The  summons  was  served 
upon  the  defendant  while  he  had  possession  of  the  property,  it  being 
then  in  the  barn  in  this  city,  and  was  before  the  sale.  I  demanded 
a  return  of  this  property  on  behalf  of  Longerbeam,  the  J.  I.  Case 
Threshing  Machine  Company,  and  Mr.  Cherry  and  the  various 
mortgagees.  The  defendant  said,  *I  guess  you  will  have  to  sue  me,*" 
and  he  afterwards  went  on  with  the  sale." 

Conformable  to  this  clear  preponderance  of  competent  testi- 
mony, and  in  direct  response  to  a  special  interrogatory^  the  jury 
was  fully  justified  in  finding  that  the  action  was  commenced  before 
the  defendant  had  sold  the  property,  and  as  the  case  stood  at  the 
conclusion  of  all  the  evidence  it  was  not  erroneous  to  instruct  the 
jury  as  follows:  "It  is  the  law  that  such  actions  must  be  brought 
while  the  defendant  is  in  the  possession  of  the  property.  If  the 
defendant,  before  bringing  the  action  for  the  possession  of  the  prop- 
erty, has  sold  or  disposed  of  the  property,  then  he  is  not  in  a  po- 
sition to  return  the  identical  property,  and  this  action  would  not 
lie.  'i  *  *  If  you  find,  however,  that  the  summons  was  served  before 
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the  sheriff  made  the  sale  of  the  property,  then  the  action  was  prop- 
erly commenced,  and  you  should  find  a  verdict  for  the  plaintiff  in 
(liis  action."  This  instruction  was  given  on  the  theory  that  the 
following  description  of  the  property  contained  in  the  mortgage 
was  sufficient :  "One  baldfaced  mare  5  years  old,  weight  about  1,400. 
*  *  *  One  black  mare  7  years  old,  weight  1,200.  *  *  *  All  of  said 
property  being  in  possession  of  the  mortgagor  in  Minnehaha  county 
and  free  from  all  incumbrance.'/  Confessedly  the  evidence  shows 
that  the  mortgagor  had  no  other  mares  answering  the  foregoing 
description  in  any  material  respect,  and  the  fact  that  the  bald-faced 
mare  five  years  old  had  **two  white  hind  feet,  roanish  color  and 
white  hair  scattered,"  and  in  the  opinion  of  the  witness  at  the  time 
of  the  trial  "weighed  between  14  and  15  hundred  pounds,"  constitutes 
no  material  conflict  in  the  description,  and  the  undisputed  t^stinjony 
plainly  shows  that  she  was  the  identical  mare  described  in  the  mort- 
gage and  taken  from  the  actual  possession  of  the  owner  by  the  de- 
fendant in  this  action.  Nor  did  the  testimony  introduced  at  the 
trial  that  "the  other  mare  was  black  with  a  star  in' her  forehead; 
about  seven  years  old  and  weighed  about  1,300,",  amount  to  a  sub- 
stantial variance  from  the  following  recital  of  the  mortgage : .  "One 
black  mare  7  years  old,  weight  1,200."  The  foregoing  description 
was  certainly  good'  as  between  the  mortgagee  and  mortgagor,  and, 
in  the  absence  of  any  justification  for  taking  the 'property,  such  de- 
scfjptjion  was  sufficient  notice  to  the  defendant,  who  prior  to  the 
sale  had  actual,  knowledge  that  the  mares  were  mortgaged  to  the.  J.* 
I.  Case  Threshing.  M?ichine  Company,  and  no  claim  that  he  was 
ignorant  of  the  exi3tence  of  the  mortgage  has  ever  been  made. 
Crow  V.  Zollars,  11  S.  D.  203,  76  N.  W.  924;  Fisher  v.  Porter,  11 
S.'  tI.  311;"  77' N.  W.  112;  First  National  Bank  of  Redfield  v. 
Koechel,  8  S.  D.  391,  66  N.  W.  933.  In  the  case  of  O'Brien  v. 
tofer' (C.  C.V  117  Fed.  1000,  the  United  States  Circuit  Court  of 
Ap'peals  say:  '  *'A  description  of  property  in  a  chattel  mortgage 
which  is  good  as  between  the  parties  is  priffia  facie  sufficient  as  be- 
tween the  mortgagee  and  a  trespasser  w.ho  injures  or  converts  the 
Bfjoperty  after  default  in  payment  o^  the  mortgage.". 
J  N.eitljl^r  in.tlje  admission  qf  evidence  at  the  trial  nor  in  its.  .^uji)- 
njissioiij  to^  the  juTy  \}y  the  court  are  we  able  to  discover  any  erj-ors 
01  law  ;^  and,  the  judgment  appealed  from  is  affirmed. 

y<^.20   S,D.  17;;    ..  ^      ,   ,..;-,,,,•,    ..,     ,^.n. .•!...:'    •  U..r.         •    .X      ,         '  •   -.■..: 
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McVAY  V.  TOUSLEY  et  al 

An  instrument  whereby  the  owners  of  land  conveyed  the  same  to  the 
grantee  as  trustee  to  secure  payment  of  a  note  excuted  by  the  grantors  to 
a  third  person,  providing  that  *'this  mortgage  or  trust  deed  may  be  fore- 
closed by  action/'  etc.,  and  that  a  reconveyance  of  the  premises  was  to  be 
made  at  the  expense  of  the  grantor  on  full  payment  of  the  indebtedness^ 
constituted  a  mortgage,  and  the  rights  of  the  parties  were  governable  by 
the  laws  applicable  to  mortgages. 

Where  a  conveyance,  given  to  secure  the  payment  of  a  note,  provided 
for  reconveyance  of  th^  premises  by  the  grantee,  as  trustee  for  the  payee 
of  the  note,  on  full  payment  of  the  indebtedness,  a  satisfaction  of  the  in- 
debtedness  by  such  trustee,  duly  recorded,  operated  to  discharge  the  mortr 
gage  lien,  though  the  mortgage  and  note  were  not  surrendered  to  the 
grantor,  and  to  estop  the  assignee  of  such  mortgage  and  note  from  claim- 
ing under  the  lien. 

Under  Rev.  Ck>de  Civ.  Proc.  §  108,  providing  that  an  action  shall  be 
deemed  to  be  pending  from  the  time  of  the  filing  of  the  notice  of  lis  pen- 
dens, and  section  109,  providing  for  the  discharge  of  record  of  such  notice, 
where  a  conveyance  given  as  security  for  a  note  provided  for  a  reconvey* 
ance  of  the  premdses  by  the  grantee,  as  trustee,  on  payment  of  the  in- 
debtedness,  and  subsequent  to  the  execution  and  recording  of  such  recon- 
veyance the  assignee  of  the  instrument  and  note  brought  an  action  of  fore- 
closure thereon,  but  thereafter  dismissed  the  same,  the  notice  of  lis  pen- 
dens in  such  action  being  canceled  of  record,  subsequent  purchasers  of  the 
property  acquired  the  same  free  of  the  lien  of  the  mortgage,  as  agadnst 
subsequent  assignees  thereof  and  of  the  mortgage  note. 

The  filing  of  a  statutory  notice  of  lis  pendens  does  not  constitute  con- 
structive notice  of  anything  more  than  the  pendency  of  the  action,  and, 
when  the  action  has  ceased  to  be  pending  under  the  law  of  lis  pendens, 
the  statutory  notice  becomes  ineffectual  for  any  purpose. 

(Opinion  filed,  Dec.  30,  1905.) 

Appeal  from  Circuit  Court,  Turner  County.  Honorable  E.  G. 
Smith,  Judge. 

Action  by  William  H.  McVay,  as  administrator,  etc.,  against 
Frances  L.  Toui^ley  and  others.  Judgment  for  •plaintiff,  and  de- 
fendants appeal.    Reversed. 

W.  Y.  Quigley  and  N.  /.  Cranmer,  for  appellants. 

A  note  providing  for  the  payment  of  attorney's  fees  if  suit  be 
commenced  to  collect  it  or  foreclose  the  trust  deed,  and  the  suit 
might  be  commenced  on  the  note  if  default  was  made  in  the  pay- 
ment of  any  coupon  or  interest,  and  to  foreclose  trust  deed  for  fail- 
ure to  pay  taxes,  insure  buildings,  or  perform  any  of  the  covenants 
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therein,  or  do,  or  fail  to  do  anything  whereby  the  security  might  be 
lessened.  Those  provisions  made  the  note  uncertain  as  to  time  and 
the  amount  of  payment.  Whitwell  v.  Winslow,  134  Mass.^  343; 
Way  V.  Smith,  iii  Id.,  523;  Stolts  v.  Silva,  119  Id.,  137;  Cush- 
man  v.  Haynes,  37  Id.,  132;  Palmer  v.  Ward,  72  Id.,  340;  Ma- 
honey  V.  Fitzpatrick,  133  Id.,  151;  Castello  v.  Crowell,  120  id., 
293;  Hubbard  v.  Mosely,  'jy  Id.,  170;  Haskell  v.  Lambert,  82  J-l.. 
592 ;  Scallans  v.  Rawlins,  53  N.  E.  863.  A  contract  is  to  be  de- 
termined according  to  the  law  and  usage  where  it  is  to  be  perform- 
ed or,  if  it  does  not  indicate  the  place  of  performance,  according  to 
the  law  or  usage  where  made.  Civil  Code,  Sec.  393.  Bigelow  v. 
Burham,  83  la.,  120,  32;  i  Daniel  Neg.  Instr.  Sees.  879,  903-5; 
Ruhe  V.  Buck,  124  Mo.,  46.  The  law  makes  it  the  duty  of  the  as- 
signee to  give  notice  to  the  maker  of  the  assignment  and  of  their 
interest  therein,  to  stop  payment  to  the  original  owner  or  holder, 
and  in  the  absence  of  such  notice  the  payment  to  the  original  owner 
is  good  and  the  assignee  can  look  to  the  assignor  for  the  money  re- 
ceived by  him.  The  notice  is  a  measure  of  precaution  to  put  him 
on  inquiry.  1  Daniel  Neg.  Instr.  Sec.  742.  Coupons  are  independ- 
ent noteis  representing  interest,  and  enables  the  holder  to  collec*: 
interest  without  presenting  the  note  and  to  anticipate  the  interest 
by  detaching  and  negotiating  them  before  maturity  of  the  interest 
they  represent,  and  pass  as  separate  and  independent  security.  2 
Daniel  Neg.  Instr.,  Sees.  1488,  1491,  1510.  i  Dillion  Municipal 
Corporations,  Sec.  486  and  note  3.  Clark  v.  Iowa  City,  87  U.  S. 
583.  The  rule  requiring  notice  of  assignment  to  prevent  payment 
to  the  original  owner  is  the  same  in  Massachusetts  as  the  other 
states.  Jones  V.  Witter,  13  Mass.,  304;  Dunn  v.  Snell,  15  Id.,  481; 
Greene  v.  Hatch,  12  Id.,  195 ;  St.  John  v.  Charles,  105  Id.,  262. 
Altered  numbers  on  coupons  attached  to  a  bond  is  not  notice  of  any 
defect  or  irregularity  in  the  bond  itself.  Birdsall  v.  Russell,  29  N. 
Y.  220,  249.  Notice  of  the  assignment  of  a  non-negotiable  note,  or 
chose  in  action  must  be  given  to  the  debtor  to  stop  payment  to 
him,  and  payment  to  him  will  be  good  until  notice  is  given.  Foster 
V.  Carson,  159  Pa.  St.  447;  Graham  Paper  Co.  v.  Pembroke,  124 
Cal.,  117;   I  Daniel  Neg.  Instr.,  Sees.  741,  742;   Bank  v.  Jones,  65 
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Cal.,  437;  VanBuskirk  v.  Hartford  F.  D.  Co.,  14  Conn.,  14.  The 
notice  may  be  actual  or  constructive.  Civil  Code,  Sec.  2108; 
Lodge  V.  Simolton,  23  Am.  Dec.  36;  Converse  v.  Baumrich,  14 
j^lich.,  109;  Allen  y.  McCalla,  25  la.,  464:  Morrison  v.  Kelley,  22 
111.,  610;  Hoy  V.  Bramhall,  19  N.  J.  E.,  563;  Knapp  v.  Bailey,  79 
Minn.,  195;  State  v.  Mason,  112  Mo.,  374;  Bank  v.  Parsons,  40 
Am.  St.,  299;  Dpran  v.  Daxy,  5  N.  D.,  167.  They  are  all  sub- 
sequent purchasers  who  relied  upon  the  records  relating  to  the  title 
of  said  land,  and  are  protected  thereby.  Pickford,  v.  Peebles,  7  S. 
Q.  166;  Liyerrnore  v.  Maxwell,  55  N.  W.,  37;  Day  y.  Brenton, 
71  Id.,  538.  .Lennartz  v.  Quilty,  60  N.  E.  913;  Whipple  v.  Fowler, 
60  N.  W.,  15;  Bullock  V.  Pock,  78  Id.,  261;  Whitney  v.  Low,  80 
Id.,  266;  Citizens  Bank  v.  Shaw,  84  Id.,  779;  Ahren  v.  Fruman, 
48  Id.,  677;  Merrill  v.  Luce,  6  S.  D.,  354;  Merrill  v.  Hurley,  Id., 
592 ;  Jones  on  Mortgages,  Sec.  957.  The  lis  pendens  gives  notice 
during  the  pendency  of  the  action,  providing  it  is  prosecuted  to 
judgment.  If  the  action  be  dismissed  without  trial  or  determina- 
tion on  the  merits  it  is  not  a  notice  and  does  not  affect  subsequent 
pfurchaisef s  or  incumbrancers  after  the  dismissal  of  the  action.  Pipe 
V.  Jordan,  45  Pac,  371 ;  Harrington  v.  McCollum,  73  111.,  476; 
Hayes  v.  Nurse,  22  N.  E.  40;  Freeman  on  Judgments,  198,  203- 
2o6;58N.  Y.  S. 

Gamble,  Tripp  &  Holman,  for  respondents. 
'■  ■  When  the  defendants  attempted  to  settle  with  someone  other 
than  the  legal-  owner,  in  order  to  have  the  same  effectual,  the  duty 
devolves  upoii  them  of  showing  that  the  person  with  whom  the  set- 
tlement was  made  at  the  time  had  the  right  to  receive  the  payment 
and  make  the  settlement.  Mulcahy  v.  Fenwick*,  161  Mass.  164; 
Walter  v. -Logan,  65  Pac.  225;  Livermore  v. -Maxwell,  55  N.  W. 
39;  Stark  V.  Oleson,  63  N\  W.  40;  Dale  v.  Kingston,  46  Vt.  ^6, 
The  discharge  of  mortgage  must  be  of  record  not  only  where  the 
whole  debt  is  paid,  but 'also  where  there  are  part  payments  and  no 
|)irtial  discharge  r^coixled.l  Bfayley  v.  Ellis,  32  N.  W.  254;  Win- 
dell  V.  Bonebrake;  23  Fed:  167;  Burhaus  v.  Hutchinson,  25  Kans. 
$25;   Roberts  v.  Halstead,  91  Pa.,  St.  35  ;•:  Jveohane  v.  Smith,  97.IIL 

F56.      ^  ..   '  ..    .v.\  r, .  .:.    .      .:  \    ■  '-r-  -:.     ..- 
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HANEY,  J.  Early  in  1886  the  defendant  Frances  L.  Tousley 
and  R.  C.  Tousley,  her  husband,  who  resided  in  Turner  county, 
Dakota  Territory,  now  one  of  the  coiinties  of  this  state,  and  who 
owned  certain  real  property  therein,  executed  and  delivered  to  J. 
M.  Dunn,  a  loan  broker  of  Le  Mars,  Iowa,  a  note  for  $1,000,  pay- 
able to  the  order  of  P.  -M.  Dunn,  the  wife  of  J.  M.  Dunn,  at  Boston 
on  May  i,  1891,  and  the  following  instrument,  which  was  duly  ac- 
knowledged and  recorded  in  the  proper  county:  "This  indenture, 
made  this  15th  day  of  March,  1886,  by  and  between  Frances  L. 
Tousley  and  R.  C.  Tousley,  her  husband,  of  the  county  of  Turner, 
territory  of  Dakota,  party  of  the  first  part,  and  J.  M.  Dunn,  of  Le 
Mars,  and  state  of  Iowa,  trustee,  party  of  the  second  part,  and  P. 
M.  Dunn,  party  of  the  third  part,  witnesseth:  That  said  party  of 
the  first  part  for  and  in  consideration  of  the  sum  of  one  thousand 
dollars,  in  hand  paid  by  the  said  party  of  the  third  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  granted  and  sold,  and  do  by 
these  presents,  grant,  bargain,  sell,  convey  and  confirm  unto  the 
said  party  of  the  second  part,  or  his  successor  in  trust,  forever,  a 
certain  tract  or  parcel  of  land  situated  in  the  county  of  Turner  and 
territory  of  Dakota,  described  as  follows,  to-wit:  *  *  *  Provided, 
always,  and  these  presents  are  upon  the  following  express  conditions, 
to-wit :  That  said  party  of  the  fh-st  part  shall  pay  to  the  said  party 
of  the  third  part,  his  heirs  or  assigns,  the  sum  of  one  thousand  dol- 
lars, in  gold  coin  of  the  United  States,  of  present  standard  weight, 
value,  and  fineness,  on  the  first  day  of  May,  A.  D.  1891,  with  interest 
on  said  sum  until  paid,  at  the  rate  of  seven  per  cent,  per  annum,  pay- 
able semi-annually,  on  the  first  days  of  November  and  May  in  each 
year,  according  to  the  tenor  and  effect  of  the  promissory  note  and 
coupons  attached,  of  the  said  first  party,  dated  March  15,  1886. 
payable  at  Boston,  Mass.  *  *  *  It  is  further  agreed,  that  if  the  party 
of  the  first  part  shall  fail  to  perform  any  of  the  covenants  in  the 
note  or  in  this  instrument,  or  do,  or  fail  to  do  anything  whereby  the 
security  of  this  loan  of  money  may  be  lessened,  then  this  mortgage 
or  trust  deed  shall  become  due  and  collectible  at  once  at  the  option 
of  the  holder,  and  may  be  foreclosed  for  the  full  amount,  together 
with  interest,  costs,  taxes,  insurance,  and  any  other  sums  advanced 
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for  expenses  incurred  on  account  of  the  party  of  the  first  part 
for  whatsoever  purpose  and  any  advances  so  made  shall  draw  in- 
terest at  twelve  per  cent,  per  annum.  It  is  further  agreed,  that  this 
mortgage  or  trust  deed  may  be  foreclosed  by  action,  or  by  adver- 
tisement, as  provided  by  chapter  28,  of  the  Code  of  Civil  Proced- 
ure of  the  Revised  Code  of  Dakota,  of  1877,  and  this  paragraph 
shall  be  deemed  as  authorizing  and  constituting  the  power  of  sale 
as  provided  in  said  chapter ;  and  it  is  agreed,  should  foreclosure 
be  commenced,  an  attorney's  fee  of  one  hundred  dollars  shall  be 
allowed  for  plaintiff's  attorney  and  shall  be  collected  as  part  of  the 
costs  of  foreclosure.  *  *  *  Finally,  the  said  first  party  hereby  ex- 
pressly agrees  to  comply -with  and  perform  all  the  foregoing  con- 
ditions, and  upon  compliance  therewith  these  presents  to  be  void; 
otherwise  to  be  and  remain  in  full  force  and  effect,  and  in  case  of 
the  death,  absence,  inability  or  refusal  to  act  of  said  party  of  the 
second  part,  then  David  W.  Morris,  of  Grinnell,  Iowa,  shall  be  and 
is  hereby  appointed  and  made  successor  in  trust  to  the  trustee  here- 
inbefore named,  with  like  powers  and  authority.  A  reconveyance 
of  the  premises  is  to  be  made  at  the  expense  of  the  party  of  the 
first  part  on  full  payment  of  the  indebtedness." 

On  December  9,  1887,  the  Tousleys  paid  J.  M.  Dunn  $1,074.10 
to  extinguish  their  obligation,  receiving  the  following  instrument,, 
which  was  duly  acknowledged  and  recorded  in  the  proper  county 
on.  December  12,  1887:  "Release  Deed.  Know  all  men  by  these 
presents,  that  I,  J.  M.  Dunn,  trustee,  of  the  county  of  Plymouth, 
and  state  of  Iowa,  for  and  in  consideration  of  one  dollar,  and  for 
other  good  and.  valuable  considerations,  the  receipt  whereof  is  con- 
fessed, do  hereby  remise,  convey,  release  and  quitclaim,  unto  Fran- 
ces L.  Tousley  and  husband,  of  the  county  of  Turner  and  territory  of 
Dakota,  all  the  right,  title,  interest,  claim,  or  demand  whatsoever 
I  may  have  acquired  in,  through,  or  by  a  certain, trust  deed,  bear- 
ing date  the  15th  day  of  March,  A.  D.  1886,  and  recorded  in  the 
recorder's  office  of  Turner  county,  in  the  territory  of  Dakota,  in 
Book  K  of  Land  Mortgages,  page  23,  to  the  premises  herein  de- 
scribed as  follows,  to- wit :  The  northwest  quarter  of  section  No. 
hfuen,  in  township  ninety-nine,  north,  of  range  No.  fifty- f our  west^^ 
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of  the  5th  P.  M.,  together  with  all  the  appurtenances  and  privileges 
thereunto  belonging  or  appertaining.  Witness  my  hand  and  seal  this 
ninth  day  of  December,  A.  D.  1887.    J.  M.  Dunn,  Trustee.     [Seal]." 

Prior  to  the  execution  and  recording  of  this  instrument  the  note 
an  .1  trust  deed  or  mortgage  had  been  transferred  by  the  Dunns  to 
John  Jeffries  &  Sons,  by  them  to  Michael  O'Brien,  and  by  him  to 
Timothy  O'Brien,  the  plaintiff's  testator;  all  of  such  transferees 
being  residents  of  Massachusetts.  Subsequent  to  the  execution  and 
recording  of  the  trustee's  reconveyance  or  release — the  instrument 
lai.t  above  set  forth — no  assignment  of  the  trust  deed  or  mortgage 
having  been  recorded,  the  defendant  Vander  Wilt  acquired  title  to 
the  mortgaged  premises,  and  the  defendant  Brown  acquired  title  to 
a  mortgage  thereon  for  value,  without  notice  of  Jeffries  &  Sons', 
Michael  O'Brien's,  or  Timothy  O'Brien's  rights,  except  as  the  same 
may  have  been  disclosed  by  the  records  of  the  county  where  the 
land  was  situated.  Thereafter  this  action  was  instituted  to  fore- 
close the  trust  deed  or  mortgage,  resulting  in  a  judgment  in  favor 
of  the  plaintiff,  from  which,  and  an  order  denying  their  application 
for  a  new  trial,  the  defendants  Vander  Wilt  and  Brown  appealed. 

This  so-called  trust  deed  is  substantially  the  same  in  form  as 
the  one  in  Langmaack  v.  Keith,  20  S.  D.  103  N.  W.  210,  concern- 
ing which  this  court  said:  **The  writing  signed  by  the  owner  of 
the  land  is  only  evidence  of  what  the  parties  intended.  It  is  imma- 
terial what  name  may  have  been  given  such  writing.  The  parties 
-made  a  contract.  The  contract  was  a  mortgage,  and  it  must  be  gov- 
erned by  the  rules  of  law  applicable  to  such  a  contract.  The  owner 
of  the  land  was  the  mortgagor,  the  payee  of  the  bcwid  or  original 
owner  of  the  indebtedness  was  the  mortgagee,  and  the  transferee  of 
.the  indebtedness  must  be  regarded  as  the  assignee  of  the  mortgage." 
So  in  this  case  Mrs.  Tousley  must  be  regarded  as  the  mortgagor^ 
Mrs.  Dunn  as  the  mortgagee,  Jeffries  &  Sons,  Michael  O'Brien  and 
Timotliy  O'Brien  as  transferees  in  the  order  named,  and  J.  ML 
•Dunn  as  an  unnecessary  and  unfortunate  party  to  the  paper,  upon 
the  extent  of  whose  authority  depends  the  solution  of  the  perplex- 
ing problems  presented  by  this  and  other  actions  resulting  from  his 
misconduct.     When  J.  M.  Dunn  received  the  mortgagor's  money 
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and  executed  the  reconveyance  or  release,  the  indebtedness  was 
owned  by  the  plaintiff's  testator,  the  note  and  mortgage  were  in  his 
possession,  and  he  neither  knew  oiF  that  instrument's  execution,  nor 
did  he  or  his  personal  representative  ever  receive  the  money  so  col- 
lected by  the  trustee.  The  Tousleys  may  have  been  negligent  in 
paying  Dunn  without  insisting  upon  a  surrender  of  the  note,  but 
that  is  not  material,  if  the  appellants  were  protected  by  the  record 
npon  which  they  relied  when  their  rights  were  acquired.  "Where 
a  mortgage  is  made,  title  remains  in  the  mortgagor,  and  the  rights, 
of  the  creditors  are  to  be  enforced  by  foreclosure  in  one  of  the 
methods  prescribed  by  the  statutes."  Langmaack  v.  Keith,  supra. 
Had  the  mortgagor  in  this  case  made  default,  her  title  could  not 
have  been  extinguished  otherwise  than  by  one  of  those  methods. 
The  trustee  was  not  authorized  to  sell  and  convey  the  premises 
upon  the  mortgagor's  failure  to  perform  her  obligations.  A  lien 
was  created,  the  enforcement  of  which  was  provided  for  by  the  law 
and  no  trustee  was  needed. 

But  what  were  his  powers  and  duties  in  the  event  of  pay- 
ment? The  mortgage  declares:  *'A  reconveyance  of  the  premises, 
is  to  be  made  at  the  expense  of  the  party  of  the  first  part  on  full 
payment  of  the  note."  By  whom?  Evidently  the  trustee.  Though, 
title  did  not  pass,  and  no  reconveyance  was  necessary,  the  mortgage 
lien  was  created  by  words  purporting  to  convey  the  title,  and  au- 
thority to  reconvey  should  be  construed  as  authority  to  release  the 
lien.  Iijapt  and  inappropriate  language  was  employed  to  create  the 
lien  and  to  provide  for  its  extinguishment,  but  there  can  be  no 
doubt  as  to  the  real  intent  of  the  parties  and  the  legal  effect  of  the 
contract.  A  mortgage  was  made  by  the  purported  conveyance  of 
the  premises  to  a  trustee,  and  was  to  be  released  by  a  purported  re- 
conveyance of  the  same.  So  it  follows  that  the  trustee  was  au- 
thorized by  the  terms  of  the  mortgage  to  extinguish  the  lien  upon 
•ftjll  pa>Tnent  of  the  indcfbtedness,  and,  if  the  owner  of  the  indebt- 
edness had  received  the  amount  paid  by  the  Tousleys,  the  mortgage 
certainly  would  have  been  properly  satisfied.  In  other  words,  the 
mortgage  Hen  was  released  of  record  in  the  manner  authorized  by 
the  instrument  which  gave  it  existence,  and  the  record  upon  which 
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the  appellants  relied  when  their  rights  were  acquired  disclosed  that 
jauthority. 

Can  the  assignee  of  the  mortgage,  the  owner  of  the  indebted- 
ness, be  heard  to  say,  as  against  purchasers  and  incumbrancers  for 
value,  that  the  debt  was  not  in  fact  paid?  Purchasers  and  incum- 
brancers for  value,  without  notice  other  than  is  given  by  the  rec- 
ords, are  protected  by  the  satisfaction  of  a  mortgage  executed  by 
the  mortgagee,  where  there  is  no  assignment  of  the  mortgage  on 
record,  though  the  debt  was  transferred  prior  to  the  recording  of 
such  satisfaction  and  the  transferee  has  not  been  paid.  Citizens' 
Bank  v.  Shaw,  14  S.  D.  197,  84  N.  W.  779.  This  is  so  because  the 
record  discloses  a  discharge  of  the  mortgage  by  one  appearing  from 
the  record  itself  to  be  authorized  to  discharge  it.  It  is  a  just  rule 
because  the  assignee  of  a  mortgage  may  protect  his  rights  by  re- 
cording an  assignment.  *'Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  by  whose  negligence  it  happened 
must  be  the  sufferer."  Rev.  Civ.  Code,  §  2442.  Any  other  rule 
would  render  the  recording  of  satisfactions  ineffectual  and  value- 
less. "Where  the  reason  is  the  same,  the  rule  should  be  the  same." 
Id.  §  2410.  The  record  upon  which  appellants  relied  disclosed  a 
mortgage  which  had  been  satisfied  by  the  person  and  in  the  manner 
authorized  by  the  instrument  itself.  Had  Timothy  O'Brien  received 
the  money  paid  to  Dunn,  the  record  would  have  been  the  same.  It, 
was  not  so  received.  Who  shall  suffer?  Had  no  trustee  been  named, 
and  P.  M.  Dunn,  the  mortgagee,  had  executed  the  release,  the  as- 
signee could  not  enforce  the  lien  because  he  failed  to  record  an  as- 
signment, because  the  mortgage  was  released  by  the  person  appear- 
ing to  have  authority  to  release  it.  Langmaack  v.  Keith,  supra. 
This  plaintiff  cannot  enforce  the  lien,  because  it  was  discharged  by 
the  person  appearing  of  record  to  have  authority  to  discharge  it. 
Having  accepted  security  which  clothed  J.  M.  Dunn  with  authority 
to  release  it,  and  having  provided  the  opportunity  for  him  to  make 
a  record  which  induced  the  appellants  to  part  with  their  property, 
the  assigned  of  this  mortgage  should  now  be  estopped  from  claim- 
ing any  lien  upon  the  premises  in  question.  It  is  therefore  imma- 
terial whether  the  mortgagee  in  fact  authorized  the  release,  or  wheth- 
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er  the  note  was  negotiable  in  this  state,  Iowa,  or  Massachusetts. 
The  right  of  the  plaintiff  to  recover  upon  the  note  as  against  the 
makers  is  not  involved.  We  are  dealing  with  the  effect  of  this 
recorded  satisfaction,  which  must  be  determined  by  the  law  of  this 
state.  As  against  the  appellants,  such  satisfaction  extinguished  the 
mortgage  lien,  and  it  should  have  been  so  adjudged  in  the  court 
below,  unless  they  are  to  be  charged  with  record  notice  of  plaintiff's 
rights  by  reason  of  an  action  instituted  by  Michael  O'Brien  on  May 

3i»  1890. 

It  appears  from  the  decision  of  the  learned  circuit  court  that 
the  Tousleys,  in  consideration  of  $1,650,  conveyed  the  mortgaged 
premises  by  warranty  deed  to  Truman  Hall,  December  8,  1887, 
which  deed  was  recorded  December  9,  1887;  that  Hall  and  wife„ 
in  consideration  of  $3,000,  conveyed  the  premises  by  warranty  deed 
to  Edward  J.  Gotthelf,  May  6,  1899,  which  deed  was  recorded  May 
6,  1902;  that  Gotthelf  and  wife,  in  consideration  of  $3,500,  con- 
veyed the  premises  by  warranty  deed  to  C.  Van  de  Steog,  Jr.,  July, 
26,  1899,  which  deed  was  recorded  August  9,  1899;  that  Van  de 
Steog,  Jr.,  and  wife,  in  consideration  of  $2,750,  mortgaged  the 
premises  to  E.  J.  Gotthelf,  July  26,  1899,  which  mortgage  was  re- 
corded August  9,  1899;  that  Gotthelf,  in  consideration  of  $2,750, 
assigned  said  mortgage  to  C.  W.  Davis,  March  23,  1900,  which  as^ 
signment  was  recorded  March  24,  1900;  that  Davis,  in  considera- 
tion of  $2,000,  assigned  said  mortgage  to  the  defendant  and  ap- 
pellant Brown,  March  15,  1901,  which  assignment  was  recorded 
March  15,  1901 ;  that  Van  de  Steog,  Jr.,  and  wife,,  in  considera- 
tion of  $3,500,  conveyed  the  premises  by  warranty  deed  to  H.  Van 
Pelt  March  14,  1900,  which  deed  was  recorded  March  17,  1900; 
that  Van  Pelt  and  wife,  in  consideration  of  $4,000,  conveyed  the 
premises  by  warranty  deed  to  the  defendant  and  appellant  Vander 
Wilt,  December  24,  1900,  which  deed  was  recorded  December  29, 
1900 ;  and  '^that  at  the  time  the  said  Truman  Hall  and  other  grant- 
ees and  mortgagees  under  him,  above  named,  took  their  conveyances, 
mortgage,  and  assignments  thereof,  none  of  them  had  any  notice 
of  the  rights  of  the  said  Michael  O'Brien  or  his  assigns,  plaintiff's 
testator,  other  than  as  was  disclosed  by  the  public  records  of  this 
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county."  It  also  appears  from  the  decision  that  Michael  O'Brien 
commenced  an  action  to  foreclose  the  mortgage  sought  to  be  fore- 
closed in  this  action  May  31,  1890,  making  the  defendants  Fcances 
L.  and  R.  C.  Tousley  parties  defendant  therein ;  that  in  said  action 
on  said  date  he  filed  a  complaint  in  the  proper  court,  and  a  notice 
of  the  pendency  of  said  action  in  the  office  of  the  register  of  deeds 
of  the  proper  county ;  and  that,  no  trial  of  said  action  ever  having 
taken  place,  on  motion  of  the  plaintiff's  attorneys,  the  same  was  dis- 
missed by  an  order  filed  and  entered  of  record  February  2,  1897. 
Though  not  alluded  to  by  the  circuit  court  in  its  decision,  it  appears 
from  the  evidence  there  are  no  marginal  notations  on  the  lis  pen- 
dens record  where  notice  of  pendency  of  the  O'Brien  action  is  re- 
corded, "but  on  the  left-hand  side  of  the  page,  said  book  being  in 
the  .form  of  a  double  page,  there  is  found  this  order  of  the  court, 
under  the  title  of  the  case :  'The  above  entitled  action  having  been 
dismissed  by  the  plaintiff  herein,  now,  on  motion  of  N.  J.  Cra- 
mer, attorney  for  the  defendants  in  this  action,  excepting  J.  M. 
Dunn,  it  is  hereby  ordered  that  the  notice  of  pendency  of  said  action, 
filed  in  the  office  of  the  register  of  deeds  of  the  county  of  Turner 
and  territory  of  Dakota,  now  state  of  South  Dakota,  be,  and  the 
same  is,  hereby  canceled  of  record,  and  the  register  of  deeds  of  said 
county  of  Turner  is  hereby  ordered  and  directed  to  cancel  of  record 
said  notice  of  pendency  of  said  action  in  his  office  upon  a  certified 
copy  of.  this  order  being  filed  in  his  office.  Dated  March  2,  1897. 
By  the  Court:  E.  G.  Smith,  Judge.  Attest:  R.  J.  Way,  Clerk.' 
And  then  follows  the  certificate  of  the  clerk,  and  the  same  appears 
to  have  been  filed  in  the  office  of  the  register  of  deeds,  March  10, 
1897.  Said  order  is  a  certified  copy  of  the  original  order  recorded 
in  the  clerk's  office  dismissing  the  lis  pendens,  and  filed  in  the  reg- 
ister of  deeds'  office  March  10,  1897,  at  4  o'clock  p.  m." 

Hall,  the  immediate  grantee  of  the  mortgagor,  may  not  have 
been  a  bona  fide  purchaser  because  his  rights  were  acquired  prior 
to  the  executing  and  recording  of  the  release,  but  the  appellants 
and  all  the  parties  subsequent  to  Hall,  through  whom  appellants* 
rights  were  derived,  purchased  for  value,  relying  upon  the  recorded 
release,  without  notice,  of  the; outstanding  equity  now  sought  to  be 
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established  ether  than  what  the  law  imputed  to  the  pendency  of  the 
O'Brien  action,  which  was  commenced  and  dismissed  before  HalFs 
immediate  grantee  acquired  the  property.  When  Gotthelf  and  his 
grantees,  including  the  appellants,  purchased  the  premises,  the  rec- 
ord disclosed  a  canceled  notice  of  pendency  containing  the  names  of 
the  parties,  the  object,  of  the  action,  and  a  description  of  the  prop- 
erty affected.  The  object  of  the  action  was  to  cancel  the  Dunn  re- 
lease and  foreclose  the  mortgage.  If  any  one  had  read  the  notice 
and  pursued  the  inquiry  it  suggested,  he  would  have  found  this  or- 
der made  by  the  court  where  the  action  was  formerly  pending: 
"Now,  on  motion  of  R.  J.  Gamble  and  R.  B.  Tripp,  attorneys  for 
the  plaintiff  in  the  above-entitled  action,  it  is  hereby  ordered  that 
the  same  action  be,  and  the  same  is,  hereby  dismissed  at  the  cost 
of  the  plaintiff,  and  with  costs  to  the  defendant,  Truman  Hall." 
Would  he  not  have  been  justified  in  concluding  that  the  O'Brien 
claim  was  either  settled  or  abandoned?  The  dismissal  was  on  mo- 
tion of  the  plaintiff.  Neither  party  could  maintain  an  appeal.  The 
right  to  bring  another  suit  for  the  same  cause,  though  it  may  have 
remained,  was  not  expressly  reserved.  Every  thing  indicated  that 
the  litigation  was  ended,  and,  if  it  was,  an  additional  persuasive  rea- 
son was  disclosed  by  the  record  for  believing  that  the  mortgage  was 
satisfied.  This  condition  of  the  record  had  existed  for  more  than 
two  years  when  the  appellants  acquired  their  rights.  Under  the 
rules  relating  to  constructive  notice,  this  canceled  notice  of  pendency 
should  be  regarded  as  strengthening  rather  than  weakening  appel- 
lant's position. 

But  the  precise  question  here  involved  is  not  one  of  constructive 
notice.  The  notice  of  pendency  of  action  provided  for  by  our  stat- 
ute (Rev.  Code  Civ.  Proc.  §§  io8,  109)  is  merely  intended  to  afford 
a  convenient  and  effectual  method  of  enforcing  the  common-law 
doctrine  of  lis  pendens,  the  theory  of  which  is  "that  there  can  be 
no  innovation  in  the  proceedings  so  far  as  to  prejudice  the  rights  of 
the  plaintiff."  Lis  pendens  is  simply  a  rule  to  give  effect  to  the 
rights  ultimately  established  by  the  judgment.     Kohn  v.  Laphara, 
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13  S.  D.  78,  82  N.  W.  408;  Lamont  v.  Cheshire,  65  N.  Y.  30.  It 
merely  predudes  any  change  in  the  subject-matter  to  the  prejudice 
of  the  plaintiff  during  the  pendency  of  the  action,  and  the  filing  of 
the  statutory  notice  is  designed  to  effect  that  result,  not  to  give  con- 
structive notice  of  the  plaintiff's  claim  as  does  the  recording  of  a 
deed  or  mortgage.  Whatever  effect  actual  notice  of  a  pending  ac- 
tion may  have,  it  is  clear  that  the  filing  of  a  statutory  notice  of 
pendency  does  not  constitute  constructive  notice  of  anything  more 
than  the  pendency  of  the  action,  and,  when  the  action  has  ceased 
to  be  pending  under  the  law  of  lis  pendens,  the  statutory  notice 
ceases  to  be  effectual  for  any  purpose.  In  a  case  analogous  to  the 
one  at  bar  the  Supreme  Court  of  Colorado  correctly  states  the  pur- 
pose and  effect  of  such  a  notice  thus :  "The  office  it  had  to  perform 
was  to  give  constructive  notice  of  the  former  suit  to  all  purchasers 
pendente  lite,  and  thereby  bind  them  by  any  decree  that  miglit  be 
rendered  therein.  In  other  words,  its  purpose  was  to  prevent  any 
alienation  of  the  subject-matter  in  litigation,  pending  the  action, 
that  could  prejudice  the  plaintiff's  rights,  or  impair  or  defeat  any 
interest  she  should  establish  as  against  the  defendants  in  the  suit, 
and  does  not  constitute  such  notice  of  plaintiff's  equity  as  would 
affect  the  conscience  of  a  purchaser."  Pipe  v.  Jordan,  22  Colo.  392, 
45  Pac.  371.  The  former' suit  having  been  dismissed,  and  no  final 
judgment  r^mlered  against  the  defendant  therein,  more  than  two 
year*  having  elapsed  when  appellants  acquired  .their  rights,  and  a^ 
the  present  action  ca|]jnot  be  regarc^ed'as  a  revival  or  continuation 
0|f.jhe  former,  one,  it  is  clear  that  appellant's  cannot  be  affected  by 
the  record  of  the  O'Brien  action.  So,  in  any  view  of  the  facts  ^s 
fojund  by  the  learffed  circuit  court,  we  think  the  appellant's  were 
purchasers  for  vaUie  withput  notice,  and  that  their  rights  are  parar 

mount  to  tjbose  of; the  plaintiff .-, .    .        -   .     .    ' .  .,^^ 

j-,     The  jufigment.aml  order  appealed.|rom  are  reversed...;  -, '  ^ 

^?i.:*;'i^  '.•■•   ;.     !"    :  ■   -^^-.t   ^  nx    '";;••    '   .  ■    •■:?/.^    '\fiv     \  iw': 

-ioL  :!  '  ••■       1  M  .■■■      '       [';<    ,1]  ■'.'    ..^-.1  .:  :•  ;♦■*    .'  M  :':)vrr.£. 
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FREMONT,  E.  &  M.  V.  RAILWAY  CO.  v.  PENNINGTON 

COUNTY,  etal. 

Ortimmatical  rules  of  construct!  an  are  not  rules  of  law,  and  in  the 
Interpretation  of  statutes  must  be  made  subservient  to  the  Legislative  in- 
tent. 

Laws  1899,  p.  44,  c.  41,  §  3,  relative  to  the  levy  of  county  taxes,  em- 
powers county  commissioners  to  make  specified  levies  at  specified  rates, 
and  then  provides  foi!  a  levy  for  the  county  sinking  fund  of  an  amount 
sufficient  to  pay  one  yearns  interest  on  the  bonded  indebtedness,  and  not 
to  exceed  15  per  cent,  of  the  principal,  and  concludes,  in  the  subdivision 
whdch  authorizes  that  levy,  with  the  proviso  "that  the  total  county  tax 
rate  shall  not  exceed  in  any  one  year  the  sum  of  eight  mills  on  the  dol- 
lar for  all  purposes."  Helds  that  the  eight-mill  limitation  on  the  county 
tax  rate  qualifies  the  whole  section,  and  limits  the  county  tax  rate  to  eight 
mills  ''for  all  purposes,"  and  does  not  merely  limit  the  rate  of  levy  for  the 
sinking  fund. 

Laws  1899,  p.  44,  c.  41,  §  3,  which  authorizes  the  county  commission- 
ers to  levy  a  six  mill  tax  for  general  purposes,  a  two-mill  tax  for  county 
roads,  a  two-mill  tax  for  county  bridges,  a  further  tax  for  insane  purposes, 
and  a  tax  for  the  cousty  sinking  fund,  and  provides  that  the  total  county 
tax  rate  shall  not  exceed  eight  mills  on  the  d611ar,  is,  in  view  of  the  fact 
that  it  authorizes  taxes  in  excess  of  the  limitation  prescribed  for  the  ag- 
gregate tax  rate  for  purposes  other  than  the  sinking  fund,  and  thus  makes 
it  possible  for  the  county  to  evade  the  liquidation  of  and  payment  of  in- 
terest on  its  bonded  indebtedness,  an  unconstdtutional  impairment  of  the 
obligation  of  contracts. 

t  Opinion  filed,  Dec.  30, 1905.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  the  Fremont,  Elkhorn  &  Missouri  Valley  Railway 
Company  against  the  county  of  Pennington  and  another.  From 
the  judgment  rendered,  plaintiff  appeals.    Affirmed. 

Coe  L  Crcewford,  for  appellant.  Biiell  &  Gardner,  for  respond- 
ents. 

HANEY,  J.  In  September,  1899,  the  commissioners  of  the  de- 
fendant county  made  the  following,  among  other,  tax  levies:  For 
county  general  fund,  5  mills;  cotnty  bridge  fund,  ij4  mills;  sup^ 
port  of  insane,  2  mills ;  road  fund,  certain  districts,  2  nrills ;  road 
fund,  other  districts,  i  mill;  and  sinking  fund,  9  mills.  Claiming 
these  levies  exceeded  statutory  limitations,  the  plaintiff  tendered  an 
amount  sufficient  to  pay  all  its  other  taxes  and  9  mills  on  each  dol- 
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lar  of  its  assessed  property  as  county  taxes,  and  instituted  this  ac- 
tion to  restrain  the  collection  of  any  sum  in  excess  of  such  tender. 
During  the  progress  of  the  litigation  the  amount  tendered  was  re- 
-ceived  by  the  county  without  waiving  its  rights  to  collect  the  bal- 
-ance  claimed  to  be  due,  and  the  only  issue  is  whether  any  balance 
remained  unpaid.  There  is  no  controversy  concerning  the  facts. 
"The  court  below  concluded  that  the  sinking  fund  levy  of  9  mills 
was  void  so  far  as  it  exceeded  the  amount  necessary  to  pay  annual 
interest  and  15  per  cent,  on  .the  Bonded  indebtedness  of  the  county; 
that  4  1-7  mills  was  sufficient  for  the  purpose;  and  that  $518.50  of 
the  sinking  fund  tax  should  be  canceled.  The  levies  for  all  county 
purposes,  except  roads,  aggregated  17^  mills.  The  court  below 
canceled  41-7  mills  of  the  sinking  fund,  leaving  the  total  county  tax 
rate,  exclusive  of  roads,  13  5-14  mills,  or  15  5-14  mills  in  some  dis- 
tricts and  14  5-14  mills  in  others.  It  was  contended  by  the  plaintiff 
that  all  in  excess  of  8  mills  should  be  canceled,  and,  as  this  was  one 
mill  less  than  it  tendered,  it  appealed. 

So  two  propositions  are  involved:  (i)  Whether  chapter  41,  p. 
44,  Laws  1899,  limited  the  levies  for  all  county  taxes  to  8  mills; 
and  (2)  if  such  was  the  legislative  intent,  whether  the  limitation 
was  constitutional.  Chapter  41  was  an  act  "to  provide  for  the  levy 
and  limitation  of  taxes."  It  contained  seven  sections.  The  sub- 
heads or  marginal  notes,  as  printed  in  the  Session  Laws,  are  the 
same  as  in  the  engrossed  and  enrolled  bill  on  file  with  the  Secretary 
•of  State,  and  may  be  considered  in  construing  the  enactment.  They 
are  as  follows:  "§  i.  Per  Cent. — How  Determined.  §  2.  State 
"Taxes.  §  3.  County  Taxes.  §  4.  Township  Taxes.  §  5.  School 
"Taxes.  §  6.  Cit--  -^.d  Town  Taxes.  §  7.  Repeal."  Section  3  pro* 
vides  the  time,  place,  and  manner  of  making  the  annual  levies,  and 
declares:  "The  board  of  county  commissioners  shall  have  power 
to  make  the  following  levies:  ^i)  For  general  county  purposes,  in- 
•cluding  the  support  of  the  poor,  such  an  amount  as  will  necessitate 
a  rate  per  centum  not  greater  than  6  mills.  (2)  For  insane  purpos- 
•^,  such  ati  amount  as  may  be  due  the  state  for  the  support  of  the 
insane  from  their  county.  (3)  For  county  roads,  such  an  amount 
as  will  necessitate  a  rate  per  centum  not  greater  than  two  mills. 
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Provided,  that  the  county  road  tax  shall  not  be  extended  against 
property  included  within  the  limits  of  any  organized  township,  or  of 
any  organized  city  or  town.  (4)  For  county  bridges,  such  an 
amount  as  will  necessitate  a  rate  per  centum  not  greater  than  two 
mills,  except  in  counties  where  only  a  part  of  its  territory  is  or- 
ganized into  civil  townhips,  the  county  commissioners  shall  levy 
one  mill  only  on  organized  townships.  (5)  For  county  sinking 
fund,  such  an  amount  as  will  pay  one  year's  interest  on  the  bonded 
indebtedness  of  the  county,  with  not  to  exceed  fifteen  per  cent,  of 
the  principal.  The  money  from  the  sinking  fund  tax  shall  be  ap- 
plied to  no  other  purpose  than  the  payment  of  outstanding  bonds 
and  interest  on  the  same  until  such  bonds  and  interest  are  fully  jiaid, 
when  any  surplus  remaining  shall  be  transferred  to  the  county  gen- 
eral fund.  Provided,  that  the  total  county  tax  rate  shall  not  exceed 
in  any  one  year  the  sum  of  eight  mills  on  the  dollar  for  all  pur- 
poses.'* The  remaining  subdivisions,  6  and  7,  are  not  material  to 
this  discussion. 

The  contention  that  the  proviso  at  the  end  of  subdivision  5 
shall  be  construed  as  merely  limiting  the  sinking  fund  levy  to  8 
mills,  and  as  not  qualifying  the  w^hole  of  section  3,  is  clearly  un- 
tenable. In  accordance  with  strict  grammatical  construction,  qual- 
ifying words  and  phrases  should  be  confined  to  their  next  antece- 
dent, but  rules  of  construction  are  not  rules  of  law,  and  must  al- 
ways be  subservient  to  the  legislative  intent.  Where  there  is  no 
ambiguity  in  the  language  of  a  statute,  there  is  no  roorn  for  con- 
struction. Did  the  proviso  read  thus,  Vprovided  that  the  tax  rate 
§liall  not  exceed  in  any  one  year  the  sum  of  8  mills  on  the  dollar,''' 
il^  might  be  argued  that  the  word  "rate",  related  to  the  sinking  fund 
alone;  ^but  the  words  "total  county  taxes  for  all  purposes"  cannot 
he  ignored,  and,,  when  considered  in  their  orcijrjary;  sense  and  in 
connection  with  the  entire  act,  leave  no  doubt  regarding  the  legis- 
lative intent.  Oije  purpose. gf  the  Legislature  was  \o  limit  taxation. 
Section  3  relates  to  county  tax^s.  In  harmony  with  the  general  pur- 
pose of  the  enactment,  the  Legislature  declarfd  in  plain  and  unam- 
biguous terms  that  the  total  county  tax  rate  for  all  purposes  should 
not  exqeed  8  mills  on  t\\e  dollar  in  any  one  year,,  an c\  effect  sliould  be 
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given  to  the  legislative  will  thus  plainly  expressed,  provided  ihe  lim- 
itation does  not  conflict  with  any  principle  of  constitutional  law. 

The  limitation  upon  legislative  power  here  involved  has  been 
thus  defined  by  the  Supreme  Court  of  the  United  States:  '*It  is 
true  that  the  power  of  taxation  belongs  exclusively  to  the  legislative 
department,  and  that  the  Legislature  may  at  any  time  restrict  or  re- 
voke at  its  pleasure  any  of  the  powers  of  a  municipal  corporation, 
including,  among  others,  that  of  taxation,  subject,  however,  to  this 
qualification,  which  attends  all  state  legislation,  that  its  action  in 
that  respect  shall  not  conflict  with  the  prohibitions  of  the  Consti- 
tution of  the  United  States,  and,  among  other  things,  shall  not  ope- 
rate directly  upon  the  contracts  of  the  corporation,  so  as  to  impair 
their  obligation  by  abrogating  or  lessening  the  means  of  their  en- 
forcement. Legislation  producing  this  latter  result,  not  indirectly 
as  a  consequence  of  legitimate  measures  taken,  as  will  sometimes 
happen,  but  directly  by  operating  upon  those  means,  is  prohibited 
by  the  Constitution,  and  must  be  disregarded — treated  as  if  never 
enacted — by  all  courts  recognizing  the  Constitution  as  the  para- 
mount law  of  the  land.  This  doctrine  has  been  repeatedly  asserted 
by  this  court  when  attempts  have  been  made  to  limit  the  power  of 
taxation  of  a  municipal  body,  upon  the  faith  of  which  contracts 
have  been  made,  and  by  means  of  which  alone  they  could  be  per- 
formed. So  long  as  the  corporation  continues  in  existence,  the 
court  has  said  that  the  control  of  the  Legislature  over  the  power  of 
taxation  delegated  to  it  is  restrained  to  cases  where  such  control 
does  not  impair  the  obligation  of  contracts  made  upon  a  pledge,  ex- 
pressly or  impliedly  given,  that  the  power  should  be  exercised  for 
their  fulfillment.  However  great  the  control  of  th^  .Legislature  over 
the  corporation  while  it  is  in  existence,  it  must  be  exercised  in  sub- 
ordination to  the  principle  which  secures  the  inviolability  of  con- 
tracts."   Wolff  V.  New  Orleans,  103  U.  S.  358. 

While  the  doctrine  thus  announced  was  invoked  for  the  pro- 
tection of  a  bonded  indebtedness,  and  perhaps  should  not  be  ex- 
tended without  qualification  to  cases  involving  ordinary  county  war- 
rants, we  think  it  is  applicable  to  the  present  controversy.    The  only 

Vol.  20.  S.  D.  18. 
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change  in  the  law  relating  to  county  tax  levies  effected  by  chapter 
41,  p.  44,  Laws  1899,  material  to  this  discussion,  was  the  provision 
limiting  the  total  rate  to  8  mills.    Prior  to  its  enactment  the  rate  for 
ordinary  county  revenue,  including  support  of  the  poor,  was  not 
more  than  six  mills;    a  road  tax  not  exceeding  2  mills;    a  bridge 
tax  not  exceeding  2  mills;   and  for  county  sinking  fund  such  rate 
as  in  the  estimation  of  the  board  of  county  commissioners  would 
pay  one  year's  interest  on  all  the  outstanding  debts  of  the  county, . 
with  15  per  cent,  of  the  principal — outstanding  debts  being  construed 
to  include  bonded  indebtedness  only.    C.  &  N.  W.  Ry  Co.  v.  Faulk 
County,  15  S.  D.  501,  90  N.  W.  149;    Comp.  Laws  1887,  §  1589; 
Laws  1891,  p.  54,  c.  14,  §  73;   Laws  1897,  p.  57,  c.  28,  §  71.    Ex- 
cluding road  tax,  the  total  levy  in  this  case  for  all  county  purposes 
was  lyYi  mills,  9  mills  in  excess  of  the  limitation  prescribed  by  the 
law  of  1899.    After  reducing  the  sinking  fund  to  4  1-7  mills,  there 
is  still  an  excess  of  5  9-14  mills.    What  shall  be  done  with  this  ex- 
cess ?  Can  this  court  make  a  new  levy  by  arbitrarily  reducing  one  or 
more  of  the  other  funds,  or  by  further  reducing  the  sinking  fund? 
In  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that  the 
levy  in  neither  fund  exceeds  the  requirements  of  such  fund.     The 
commisslfoners,  except  as  to  the  sinking  fund,  which  has  been  cor- 
rected by  the  lower  court,  did  not  exceed  the  limit  prescribed  for 
any  particular  fund.     Municipal  corporations  cannot  exist  without 
current  expenses.    Provision  for  the  support  of  the  poor  and  insane 
is  as  imperative  and  commendable  as  provisions  for  payment  of 
bonded  indebtedness.     The  statute  authorizes  both.     Which   shall 
yield  when  the  two  together  exceed  the  8-mill  limitation?    In  this 
instance  the  5  mills  general  and  2  mills  insane  fund  leave  but  i  mill 
for  sinking  fund,  which  is  more  than  3  mills  less  than  the  levy  re- 
quired for  that  purpose.    A  levy  of  6  mills  general  and  2  mills  in- 
sane fund  would,  if  the  8-mill  limitation  prevails,  preclude  a  sinking 
fund  in  any  county  of  the  state.    In  counties  having  bonded  indebt- 
edness, sinking  funds  cannot  be  dispensed  with,  because  they  were 
provided  for  and  became  a  part  of  the  contract  when  the  indebted- 
ness was  created. 

The  Legislature  can  neither  dispense  with  levies  for  that  pur- 
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pose,  nor  authorize  county  commissioners  to  do  so,  without  violat- 
ing the  federal  Constitution,  and  that  is  precisely  the  practical  ef- 
fect of  the  legislation  under  discussion.  It  attempts  to  restrict  the 
total  county  tax  rate  to  8  mills,  and  expressly  authorizes  the  com- 
missioners to  devote  the  entire  amount  to  other  purposes  than  a 
sinking  fund.  Within  the  limits  prescribed  for  each  fund,  the  au- 
thority of  the  commissioners  is  as  ample  and  as  far  beyond  the 
control  of  the  courts,  with  respect  to  general  county  purposes,  sup- 
port of  the  poor,  and  insane,  as  it  is  with  respect  to  the  sinking 
fund.  There  is,  therefore,  no  escape  from  the  conclusion  that  the 
proviso  in  the  act  of  1899,  in  its  natural  and  reasonable  operation, 
impairs  the  obligation  of  contracts  and  is  unconstitutional.  Should 
this  conclusion  leave  the  commissioners  with  power  to  make  levies 
for  coimty  purposes  in  excess  of  what  the  Legislature  deems  proper, 
the  evil  may  be  remedied  by  an  act  reducing  the  present  levy  limit 
for  each  fund,  other  than  the  sinking  fund.  The  amount  of  the  lat- 
ter must  depend  upon  the  extent  of  the  bonded  indebtedness  and  will 
regulate  itself.  As  to  other  funds,  the  maximum  levy  allowed  by  law, 
with  the  8-mill  limitation  removed,  prevailed  for  many  years,  and  is 
not  unreasonably  high.  In  those  funds  no  more  need  be  levied  than  is 
required  for  each  particular  purpose,  and  each  county  should  be  trust- 
ed to  protect  itself  against  unnecessary  taxation.  So  the  consequenc- 
es of  this  decision  are  not  likely  to  be  either  serious  or  important. 
It  follows  that  the  learned  circuit  court  was  right  in  reducing  the 
sinking  fund  to  the  requirements  of  the  bonded  indebtedness,  and  in 
refusing  to  further  disturb  the  action  of  the  commissioners. 
Its  judgment  is  affirmed. 


GORDON  V.  GORDON. 

Where,  on  a  motion  to  set  aside  a  default  judgment,  no  reasonable 
excuse  was  given  for  failure  to  answer,  and  the  affidavit«howed  wanton 
.  negligence  on  the  part  of  defendant  in  failing  to  answer,  the  court 
would  not  consider  the  merits  of  the  case. 

Plaintiff  instituted  an  action  by  personal  service  of  a  money  de- 
mand summons  and  sworn  complaint,  In  which  notice  was  given  of  the 
amount  demanded.  On  the  failure  of  defendant  to  answer,  plaintiff 
complied  with  the  statute  providing  that,  in  an  action  on  contract  for 
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money  only,  plaintiff  may  file  proof  of  personal  service  of  sumtnonft 
and  complaint,  and  that  no  answer  has  been  received.  Held,  that  a.  de- 
fault judgment  was  properly  entered,  though  the  complaint  was  veri- 
fied by  counsel. 

Where,  in  an  action  commenced  by  personal  service  of  a  mon^V  ^^ 
mand  summons  and  sworn  complaint,  in  which  notice  was  glvea  of  the 
amount  demanded  according  to  a  contract  binding  a  husband,-  di^f  ei^^' 
ant,  to  pay  a  specified  sum  to  his  wife,  plaintiff,  on  their  final  s^P*^*' 
tion,  as  her  share  of  the  husband's  property,  defendant  did  not  a.xa.s'weT, 
the  contract,  on  being  introduced  In  evidence,  proved  the  amccmt  r®' 
coverable  for  which  judgment  by  default  might  be  entered. 
(Opinion  filed,  November  1,  1905.) 

Appeal  from  Circuit  Court,  Stanley  County.     Hon.  LoRi  3Sr<^ 


Gafky,  Judge.  ^^ 

Action  by  Cora  E.  Gordon  against  George  A.  Gordon.        ^^^-^^ 


4^ 


an  order  denying  a  motion  to  vacate  a  default  judgment,  def^^^*^ 
appeals.     Affirmed. 

M,  G.  Sinon  and  John  A.  Holmes,  for  appellant.    /.  H.    /^u/^* 
sou,  for  respondent. 

FULLER,  P.  J.  On  the  23d  day  of  February,  1903,  plaintiff 
and  defendant,  having  previously  intermarried,  agreed  in  writing  to 
an  immediate  and  final  separation,  which  was  thereupon  consum- 
mated and  the  terms  of  the  contract  relating  to  property  interests 
and  separate  maintenance  are  as  follows :  "The  said  Cora  E.  Gor- 
don hereby  agrees  to  and  with  the  said  George  A.  Gordon  to  take 
as  her  share  of  all  property  now  owned  by  said  George  A.  Gordon 
or  that  may  hereafter  be  owned  by  him  the  sum  of  seven  hundred 
dollars,  to  be  paid  as  follows,  to-wit :  Two  hundred  dollars  in  hand 
paid  at  and  before  the  delivery  of  these  presents  and  twenty-five 
dollars  on  the  23d  day  of  March,  1903,  and  twenty-five  dollars  on 
the  23d  of  each  and  every  month  thereafter  until  the  balance  of 
said  seven  hundred  dollars  shall  have  been  paid.  Witness  our  hands 
this  23d  day  of  February,  1903,  at  Ft.  Pierre,  South  Dakota. 
George  A.  Gordon.  Cora  E.  Gordon."  Defendant  having  defaulted 
in  all  payments  due  subsequently  to  May  23,  1903,  plaintiff  institu- 
ted this  action  on  the  27th  day  of  July,  1904,  by  the  personal  service 
of  the  usual  money  demand  summons  and  sworn  complaint,  in 
which  notice  was  given  of  the  exact  amount  demanded  and  payable 
according  to  the  terms  of  the  contract,  and,  in  strict  conformity  with 
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statutory  practice,  judgment  in  default  of  an  answer  was  entered 
for  such  amount  on  the  29th  day  of  August  following. 

The  proposed  answer  submitted  to  the  court,  with  a  motion 
to  set  aside  this  judgment  thus  regularly  entered  by  default,  con- 
sists mainly  of  conclusions  of  law  and  the  allegation  that  the  fore- 
going contract  was  without  any  consideration,  but  in  view  of  the 
fact  that  no  reasonable  excuse  was  given  for  the  failure  to  answer, 
and  the  purported  affidavit  of  merit  shows  wanton  negligence  on 
the  part  of  the  defendant  in  that  particular,  the  merits  of  the  case 
requiie  no  further  consideration.  The  statutory  method  of  obtain- 
ing judgment  where  the  defendant  has  failed  to  answer  a  sworn 
complaint  in  an  action  of  this  character  and  under  the  circumstances 
disclosed  by  the  record  before  us  is  as  follows :  "In  an  action  aris- 
ing on  contract  for  the  recovery  of  money  only,  the  plaintiff  may 
file  with  the  clerk  proof  of  personal  service  of  the  summons  and 
complaint,  on  one  or  more  of  the  defendants,  *  *  *  and  that  no 
answer  has  been  received.  The  court  shall  thereupon  enter  judg- 
ment for  the  amount  mentioned  in  the  summons,  against  the  de- 
fendant. *  *  *"  With  this  practice  plaintiff  strictly  complied,  and 
there  is  no  merit  in  the  contention  that  the  complaint  was  insuffi- 
deni  to  justify  the  entry  of  the  judgment  on  account  of  the  fact 
that  it  was  not  verified  by  her,  but  by  her  attorney  in  the  manner 
provided  by  law.  The  contract,  the  execution  of  which  defendant 
both  admits  and  denies,  was  for  the  recovery  of  money  only,  and 
^  being  introduced  in  evidence  was  sufficient  proof  of  the  amount  re- 
coverable and  for  which  judgment  was  entered. 

Finding  no  error  in  the  record,  the  judgment  appealed  from 
and  the  order  overruling  the  motion  to  vacate  the  same  are  affirmed. 


BRUCE  V.  WAXZER. 

Under  Rev.  Code  Civ.  Proc.  §  533,  declaring  a  certified  copy  of  the 
record  of  a  written  instrument  which  is  acknowledged  or  witnessed  and 
duly  recorded,  or  a  certified  copy  of  such  an  instrument  duly  filed  for 
record,  admissible  in  evidence  without  further  proof,  a  certified  copy 
of  an  acknowledged  and  duly  recorded  mortgage  is  admissible  in  evi- 
dence. 

In  a   suit  to  foreclose  a  mortgage,   a  deposition  of  the  original 
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mortgagor,  stating  that  there  has  been  exhibited  to  him  a  purported 
certified  copy  of  a  mortgage,  and  that  he  executed  such  a  mortgage  and 
the  note  described  therein,  Is  sufficient  in  the  absence  of  evidence  to- 
the  contrary,  and  In  view  of  Rev.  Code  Civ.  Proc.  §  533,  making  cer- 
tified copies  of  duly  acknowledged  and  recorded  instruments  admissible- 
In  evidence,  to  Justify  a  finding  that  the  mortgage  was  executed  by  the 
mortgagor  and  that  his  purported  signature  thereto  is  genuine. 

In  a  suit  to  foreclose  a  mortgage,  the  admission  In  evidence  of  the* 
original  note  and  mortgage,  after  a  certified  copy  of  the  mortgage  had 
been  admitted,  was  within  the  sound  discretion  of  the  trial  court. 

A  contention  that  the  judgment  was  for  a  greater  amount  than 
that  prayed  for  In  the  complaint  is  not  before  the  Supreme  Court  for 
review,  where  the  Judgment  was  not  a  default  judgment  and  was  en- 
tered after  trial,  and  the  question  was  not  raised  In  the  lower  court 
either  at  the  trial  or  on  a  motion  fot  a  new  trial. 

A  contention  that  the  action  is  barred  by  limitations  Is  not  before- 
the  Supreme  Court  for  review,  where  it  does  not  affirmatively  appear 
frotfi  the  record  when  the  action  was  commenced,  nor  that  the  limit- 
ation period  lapsed  before  the  commencement  of  the  action. 

The  6-ycar  limitation  does  not  apply  to  an  action  to  foreclose  a. 
mortgage,  and  such  an  action  can  only  be  barred  by  the  10-year 
statute. 

Sess.  Laws  1897,  p.  251,  c.  96,  requiring  a  mortgagee  or  assignee 
of  a  real  estate  mortgage  to  file  with  the  register  of  deeds  a  state- 
ment showing  his  name  and  postoffice  address,  and  declaring  that  no 
interest  shall  become  due  and  collectible  by  the  mortgagee  or  owner  of 
the  mortgage  until  the  statute  is  complied  with,  merely  suspends  the 
right  of  the  mortgagee  or  assignee  to  collect  Interest  until  the  address 
Is  filed  with  the  register  of  deeds,  and  a  failure  to  so  file  the  address 
does  not  constitute  a  forfeiture  of  the  Interest  which  accrues  up  to  the 
time  that  the  address  Is  filed. 

(Opinion  filed,  November  29,  1905.) 
Appeal   from   Circuit  Court,   Douglas   County.      Hon.    E.    G. 

Smith,  Judge. 

Action  by  Edmund  A.  Bruce  against  Edwin  P.  Wanzer.    From 

a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new 

trial,  defendant  appeals.    Affirmed. 

£.  P,  Wanzer,  for  appellant.    R,  B.  Tripp  and  C.  //.  Dillon, 

for  respondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a  de- 
cree of  foreclosure  of  real  estate  mortgage  and  from  an  order  de- 
nying a  new  trial.  The  complaint  was  in  the  usual  form.  The  de- 
fendant in  his  answer  to  the  complaint  denies  each  and  every  al- 
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legation  contained  therein  not  thereinafter  specifically  admitted,  and 
aleges  that  he  has  no  knowledge  or  information  as  to  whether  Fred 
E.  Summers  made,  executed,  and  delivered  the  note  for  $750,  as 
set  out  in  the  complaint,  sufficient  to  justify  a  belief,  and  therefore 
denies  the  same.  The  defendant  denies  that  there  is  now  due  and 
owing  to  the  plaintiff  the  sum  of  $750,  with  interest  thereon  at  8 
per  cent,  per  annum  from  the  15th  day  of  December,  1888,  or  any 
other  sum  whatever.  The  defendant  further  sets  up  as  a  defense 
the  6-year  statute  of  limitations  and  also  the  lo-year  statute  of  lim- 
itations, and  alleges  that  the  address  of  the  mortgagee  named  in 
said  mortgage  or  of  the  assignee  in  said  mortgage  was  never  filed 
in  the  office  of  the  register  of  deeds  in  and  for  Douglas  county  un- 
til the  26th  day  of  April,  1902.  The  case  was  tried  to  the  court 
without  a  jury,  and  the  court  found  in  substance  that  on  the  15th 
day  of  December,  1887,  one  Fred  E.  Summers  made,  executed,  and 
delivered,  for  value  received,  a  certain  promissory  note  to  Harry 
Rickards  in  the  sum  of  $750,  and  that  to  secure  the  payment  of  the 
same  he,  on  the  same  day,  executed  a  mortgage  upon  the  property 
situated  in  Douglas  county;  that  the  said  mortgage  was  duly  ac- 
knowledged and  recorded ;  that  thereafter,  on  the  20th  day  of  No- 
vember, 1 901,  the  said  Rickards  sold,  assigned,  and  transferred  the 
said  mortgage,  given  with  the  note  secured  thereby,  to  the  plaintiff ; 
that  on  the  i8th  day  of  May,  1896,  the  said  Summers  conveyed,  by 
deed  of  conveyance,  the  property  so  mortgaged  to  one  Alfred  W. 
Thomas,  who  thereafter  conveyed  the  same  to  the  defendant  herein ; 
that  there  is  now  due  on  said  note  the  sum  of  $1,804-.  50,  which  is 
due  and  wholly  unpaid,  and  that  the  plaintiff  is  now  the  owner  and 
Holder  of  the  said  indebtedness  and  mortgage;  that  in  the  month 
of  November,  1889,  the  said  defendant  removed  from  this  state  and 
\vent  to  the  state  of  Oregon  and  took  up  his  permanent  residence 
therein,  and  has  ever  since  said  date  been  and  remained  out  of  the 
state  of  South  Dakota,  and  has  not  at  any  time  since  said  date  re- 
turned to  this  state;  that  the  address  of  the  mortgagee  named  in 
said  mortgage  or  of  the  assignee  of  said  mortgage  was  never  filed 
in  the  office  of  the  register  of  deeds  in  and  for  Douglas  county  un- 
til the  20th  day  of  April,  1902.  From  these  findings  the  court  con- 
cludes that  there  is  now  due  the  plaintiff  the  amount  above  stated, 
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and  that  he  is  therefore  entitled  to  a  decree  of  foreclosure.    • 

On  the  trial  the  plaintiff,  to  maintain  his  action,  offered  in  ev- 
idence deposition  of  Fred  E.  Summers,  to  which  offer  the  de- 
fendant object'jd,  for  the  reason  that  the  evidence  therein  contained 
is  incompetent  and  irrelevant.  This  objection  was  overruled  and 
defendant  excepted,  and  appellant  now  contends  that  this  deposition 
was  incompetent  for  the  reason  that  the  instrument  testified  to  by 
Summers  purported  to  be  a  certified  copy  of  the  mortgage,  and  not 
the  mortgae  itself,  and  that  therefore  his  testimony  was  not  suffi- 
cient to  prove  the  genuineness  of  his  signature  to  the  mortgage  de- 
scribed in  the  complaint.  It  appears  from  the  examination  of  the 
deposition  that  the  witness  testified  as  follows :  "There  has  been  ex- 
hibited to  me  what  purports  to  be  a  certified  copy  of  a  mortgage 
executed  by  me  to  one  Harry  Rickards.  *  *  *  That  I  did  on  the  i  Sth 
day  of  December,  1887,  execute  to  said  Rickards  a  mortgage  of 
which  this  is  a  copy,  and  I  also  executed  to  him  a  note  for  $750, 
described  in  said  mortgage."  The  certified  copy  of  the  mortgage 
was  annexed  to  the  deposition,  and  is  made  a  part  thereof  and 
mark».d  "Exhibit  A"  by  the  notar>^  taking  the  deposition.  We  are 
clearly  of  the  opinion  that  this  objection  was  untenable,  and  that 
the  evidence  was  prima  facie  sufficient  to  prove  the  execution  of 
the  mortgage  and  note  by  said  Summers.  It  will  be  observed  that 
he  states  in  his  deposition  that  on  the  15th  day  of  December,  1887, 
he  executed  to  the  said  Rickards  a  mortgage  of  which  the  one  be- 
fore him  was  a  copy,  and  also  executed  to  said  Rickards  a  note 
for  the  sum  pientioned.  The  mortgage  being  an  acknowledged  and 
duly  recorded  instrument,  a  certified  copy  thereof  was  admissible  in 
evidence  under  the  provisions  of  section  533,  Rev.  Code  Civ.  Proc, 
which  reads  as  follows :  "Every  instrument  in  writing  which  is 
acknowledged  or  witnessed  and  duly  recorded  or  duly  filed  for 
record,  and  such  record,  or  a  certified  copy  of  such  record,  or  a 
certified  copy  of  such  filed  instrument  duly  certified  by  the  proper 
custodian  of  the  record  or  instrument  is  admissible  in  evidence 
without  further  proof.'*  No  evidence  being  offered  on  the  part  of 
the  defendant  that  the  mortgage  set  out  in  the  complaint  was  not 
executed  by  the  said  Summers,  we  think  the  court  was  fully  justi- 
fied in  finding  that  the  same  was  duly  executed  by  the  said  Sum- 
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mers  and  that  his  purported  signature  thereto  was  genuine,  in  the 
absence  of  any  conflicting  evidence.  Subsequently,  on  motion,  the 
original  note  and  mortgage  were  admitted  in  evidence.  This  pro- 
ceeding was  objected  to  by  the  defendant,  but  it  was  clearly  within 
the  sound  judicial  discretion  of  the  trial  court,  and,  it  not  appear- 
ing that  there  was  any  abuse  of  such  discretion,  we  are  of  the  opin- 
ion that  the  court  committed  no  error  in  permitting  the  original  note 
and  mortgage  to  be  introduced  in  evidence. 

The  appellant  also  contends  that  the  judgment  was  for  a  greater 
amount  than  that  prayed  for  in  the  plaintiff's  complaint,  but  as  this 
pcmt  was  not  raised  in  the  court  below,  either  at  the  trial  or  on  a 
motion  for  a  new  trial,  it  is  not  properly  before  us  for  review,  as  the 
judgment  was  not  a  default  judgment,  and  was  entered  after  a 
trial  of  the  action.  Had  the  attention  of  the  court  been  called  to  the 
point,  it  would  undoubtedly  have  permitted  the  plaintiff  to  amend 
his  complaint  to  correspond  with  the  facts  proven. 

It  is  further  contended  by  the  appellant  that  the  action  was 
barred  by  the  statute  of  limitations  ;  but,  as  it  does  .not  affirmatively 
appear  from  the  recoitl  when  the  action  was  commenced,  that  ques- 
tion is  not  properly  before  the  court,  as  it  does  not  affirmatively  ap- 
pear that  more  than  lo  years  had  elapsed  after  the  cause  of  action 
accrued  and  before  the  commencement  of  the  action.  But  clearly 
in  the  case  at  bar  the  6-year  statute  of  limitations  does  not  apply, 
and  it  can  only  be  barred  by  the  lo-year  statute.  Alexander  v.  Ran- 
somc,  i6  S.  D.  302,  92  N.  W.  418. 

And,  lastly,  it  is  contended  by  the  appellant  that  no  interest  was 
due  and  collectable  from  July  i,  1897,  to  April,  1902,  for  the  reason 
that  the  address  of  the  mortgagee  or  assignee  had  not  been  filed 
with  the  register  of  deeds,  as  required  by  the  provisions  of  chapter 
^6,  p.  251,  Sess.  Laws  1897.  But  in  our  view  this  contention  is  not 
tenable,  for  the  reason  that  the  right  to  collect  interest  is  only  sus- 
pended and  the  interest  itself  is  not  forfeited.  By  section  3  it  is 
provided:  "Xo  interest  shall  become  due  and  collectable  by  the 
mortgagee  or  owner  of  any  mortgage  upon  any  real  estate  in  the 
state  of  South  Dakota  until  the  provisions  of  sections  one  and  two 
have  been  complied  with."  And  by  section  i  it  is  provided :  "The 
mortgagee  of  every  real  estate  mortgage  shall  state  therein  his  post- 
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office  address  before  recording  the  same."  Section  2  provides: 
"Every  assignee  or  other  owner  or  holder  of  any  real  estate  mort- 
gage shall,  within  thirty  days  after  becoming  the  owner  thereof,  or 
within  thirty  days  after  the  tJaking  effect  of  this  act,  file  with  the 
register  of  deeds  of  the  county  where  such  mortgage  is  recorded^ 
a  statement  showing  the  page  and  volume  where  such  mortgage  is. 
recorded  and  his  name  and  post-office  address,  and  it  shall  be  the 
duty  of  the  register  of  deeds  of  any  such  county  to  so  enter  the  ad- 
dress upon  the  margin  of  the  record  of  any  such  mortgage  when 
filed."  The  evident  purpose  and  object  of  the  statute  was  to  re- 
quire the  mortgagee  or  assignee  to  file  with  the  register  of  deeds 
his  postoffice  address  in  order  that  the  mortgagor  might  be  enabled 
to  know  the  person  to  whom  he  is  required  to  pay  the  interest,  and 
the  right  of  the  mortgagee  or  assignee  to  collect  the  interest  is  only 
suspended  until  the  address  is  filed  with  the  register  of  deeds.  But 
in  our  opinion  it  was  not  the  intention  of  the  Legislature  to  forfeit 
all  interest  that  might  accrue  during  the  time  intervening  between 
the  execution  o£  the  assignment  and  the  time  that  such  address  of 
the  assignee  is  filed  with  the  register  of  deeds.  It  affirmatively  ap- 
pears by  the  record  in  this  case  that  the  address  of  the  assignee  of 
the  mortgage  was  filed  with  the  register  of  deeds  in  April,  1902,. 
and,  the  law  having  been  complied  with  before  the  trial  by  the  as- 
signee, he  was  entitled  to  have  included  in  the  judgment  all  the  in- 
terest specified  in  the  note  and  mortgage,  and  the  court  was  right,, 
tnerefore,  in  including  such  interest  in  the  decree  of  foreclosure. 

Findmg  no  error  in  the  record,  the  judgment  of  the  circuit 
court  and  order  denying  a  new  trial  are  affirmed. 

STATE  V.  CAMBRON. 

An  indictment  is  valid,  though  found  by  a  grand  jury,  members, 
of  which  were  drawn  irregularly;  they  having  the  requisite  qualifica- 
tions. 

The  keeping  of  a  disorderly  house,  being  an  offense  not  consist- 
ing of  a  specific  act.  but  in  conducting  a  public  nuisance,  an  indict- 
ment therefor  need  not  allege  the  particular  location  of  the  house,  but 
merely  that  it  was  in  the  county,  so  as  to  show  Jurisdiction. 

It  is  for  the  court  to  determine,  from  the  evidence  and  the  man- 
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ner  and  conduct  of  witnesses,  whether  they  are  unwilling  witnesses,  so 
as  to  allow  leading  questions  to  be  propounded  to  them. 

For  the  court  to  state  in  the  presence  of  the  jury  that  witnesses 
are  unwilling,  and  that  therefore  leading  questions  may  be  asked  them^ 
is  not  error. 

Exercise  of  the  court's  discretion  in  allowing  leading  questions  to 
be  asked  witnesses  as  unwilling  will  be  reviewed  only  for  manifest 
abuse  of  such  discretion. 

On  a  prosecution  for  keeping  a  disorderly  house,  testimony  of  wit- 
nesses as  to  the  manner  of  conducting  the  business,  in  connection  with 
the  house,  who  went  there,  what  they  did  there,  the  presence  of  other 
hacks  there  at  the  same  time,  the  visits  being  at  night,  and  the  purpose 
and  object  of  their  going  there,  and  the  people  taken  there,  is  compe- 
tent and  admissible  as  showing  the  character  of  the  house  and  the 
business  carried  on  there;  the  provisions  of  Laws  1903,  p.  180,  c.  154, 
§  3,  that  on  a  trial  for  keeping  a  house  of  ill  fame  the  state  may,  for 
the  purpose  of  establishing  its  character,  introduce  evidence  of  the  gen- 
eral reputation  of  the  house  so  kept,  not  being  exclusive,  but  merely 
cumulative. 

On  a  prosecution  for  keeping  a  house  of  ill  fame',  evidence  of  sales 
of  liquor  on  the  premises,  and  by  whom  and  in  what  manner  made,  is 
competent,  in  view  of  the  manner  of  sale,  to  show  the  character  of  the 
house  and  defendant's  connection  with  it. 

On  a  prosecution  for  a  felony,  the  state  may,  in  the  discretion  of 
the  court,  dependent  on  the  intentional  withholding  from  the  defendant 
of  their  names  and  the  state's  knov/ledge  thereof,  use  witnesses  whose 
names  were  not  on  the  indictment. 

On  a  prosecution  for  keeping  a  disorderly  house,  a  justice  of  the 
peace  may  testify  to  the  reputation  of  the  house  from  discussions  he 
had  heard  between  peace  officers;  this  not  being  the  admission  of  pro- 
ceedings in  and  records  of  the  justice  court. 

It  is  not  error,  on  a  prosecution  for  keeping  a  disorderly  house,  to 
admit  testimony  of  the  sheriff  as  to  finding  together  therein  defendant 
and  one  of  the  female  inmates,  and  as  to  the  conversation  at  the  time 
between  them  and  with  him. 

One  may  be  convicted  of  keeping  a  disorderly  house,  though  some 
one  else  is  equally  guilty  in  maintaining  it. 

(Opinion  filed,  November  29,  1905.) 

Error  tc  Beadle  County  Court.  Hon.  Chas.  S.  Whiting, 
Judge. 

Claud  Cambron  was  convicted  of  keeping  a  house  of  ill  fame, 
and  brings  error.     Affirmed. 

A.  W,  Wilmarth  and  A.  IV.  Btirtt,  for  plaintiff  in  errorr.  Philo 
Hall,  Atty.  Gen,  (Aubrey  Lcmrenee,  of  counsel) y  for  the  State. 
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CORSOX,  J.  The  plaintiff  in  error  was  indicted,  tried,  and 
convicted  of  the  offense  of  keeping  a  house  of  ill  fame  in  the 
county  of  Beadle,  and  sentenced  to  imprisonment  in  the  state's 
prison  for  a  term  of  years.  The  case  is  now  before  us  on  a  writ 
of  error  to  the  circuit  court  of  that  county.  Numerous  errors  are 
assigned  and  discussed  by  counsel  for  the  plaintiff  in  error,  and  they 
will  be  taken  up  and  disposed  of  in  their  order.  Prior  to  the  March 
term,  1905,  the  state's  attorney  of  Beadle  county  and  the  county 
commissioners  of  that  county  requested  the  circuit  court  to  call  a 
grand  jury,  and  the  court  thereupon  by  its  order  directed  the  sher- 
iff to  summon  eight  good  and  lawful  men  to  constitute  such  grand 
jury.  On  the  day  the  jurors  were  required  to  appear  two  failed 
to  answer,  and  thereupon  the  court  instructed  the  sheriff  to  sum- 
mon two  additional  jurors  as  talesmen,  which  duty  the  sheriff  per- 
formed, and  the  two  additional  jurors  were  impaneled  and  eworn 
and  took  part  in  the  deliberations  of  the  jury  with  the  six  remain- 
ing of  the  old  panel. 

It  is  contended  by  the  plaintiff  in  error,  whom  we  shall  here- 
after designate  as  defendant,  that  the  court  erred  in  making  an  or- 
der requiring  the  sheriff  to  summon  the  two  additional  jurors.  It 
is  further  contended  that  the  court  was  not  authorized  to  impanel 
a  grand  jury  as  the  reasons  requiring  the  calling  of  such  a  jury 
were  not  fully  set  out  in  the  request  of  the  state's  attorney  made  to 
the  court.  These  questions  are  not  properly  before  us,  for  the  rea- 
son that  they  have  not  been  made  by  statute  grounds  upon  which 
a  challenge  to  the  panel  may  be  interposed  and  it  does  not  affirm- 
atively appear  that  the  defendant  was  in  any  manner  prejudiced  by 
the  ruling  of  the  court.  Similar  questions  have  recently  been  de- 
cided by  this  court  in  the  case  of  State  v.  Shanley  20  S.  D.  104  N. 
W.  523,  and  State  v.  Lamphere  20  S.  D.  104  X.  W.  1038,  and  the 
questions  were  so  fully  discussed  in  these  cases  that  we  deem  a  fur- 
•  ther  discussion  of  them  unnecessary.  The  true  rule  seems  to  be 
that  an  indictment  found  by  a  grand  jury,  one  or  more  of  whose 
members  were  irregularly  drawn,  but  who  possessed  the  requisite 
qualifications,  is  valid,  and  the  proceedings  by  which  a  juror  gets 
on  the  panel  does  not  affect  the  validity  of  the  action.  Common- 
wealth V.  Brown,  147  Mass.  585,  18  X.  E.  587,  i  L.  R.  A.  620; 
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Carpenter  v.  People,  64  X.  Y.  483;  Ferris  v.  People,  35  N.  Y.  125: 
Wilhelm  v.  People,  y2  III.  468;  Roliand  v.  Commonwealth,  82  Pa. 
306;  People  V.  Ah  Chung,  54  Cal.  398;  Cjx  v.  Poopie,  80  N.  Y. 
500;  State  V.  Copp,  34  Kan.  522,  9  Pac.  233:  Commonwealth  v. 
Walsh,  124  Mass.  32;  People  v.  Hooghkerk,  96  N.  Y.  149;  Com- 
monwealth V.  Moran,  130  Mass.  281 ;  In  re  Wilson,  140  L^  S.  585, 
II  Sup.  Ct.  870,  35  L.  Ed.  513;  People  v.  Lauder,  82  Mich.  109, 
46  X.  W.  956. 

A  demurrer  was  interposed  to  the  indictment,  upon  the  ground 
that  the  facts  stated  therein  did  not  constitute  a  public  offense, 
which  was  overruled.  The  offer  of  evidence  at  the  trial  was  also 
objected  to  on  the  same  ground,  which  was  overruled  by  the  court. 
The  objection  to  the  indictment  made  seems  to  be  that  it  does  not 
allege  the  specific  lot  or  block  or  place  where  the  house  of  ill  fame 
was  conducted,  and  for  that  reason  the  defendant  contends  that  the 
indictment  was  uncertain  and  indefinite.  It  is  true  the  indictment 
in  this  case  designates  no  lot  or  block  upon  which  the  house  was 
situated,  but  states  generally,  as  in  ordinary  criminal  cases,  that  it 
was  within  the  county  of  Beadle.  We  are  of  the  opinion  that  the 
demurrer  to  the  indictment  and  objection  to  the  evidence  offered  at 
the  trial  were  properly  overruled,  as  the  law  does  not  require  in 
this  class  of  cases  that  the  particular  lot  or  block  or  locality  of  the 
house  should  be  designated.  It  is  sufficient  that  it  be  alleged  that 
the  offense  was  committed  within  the  county,  and  that  the  evidence 
showed  such  to  be  the  fact.  Counsel  for  defendant,  in  support  of 
his  contention,  cites  the  case  of  State  v.  Burchard,  4  S.  D.  548,  57 
X.  W,  491,  but  that  case,  in  our  view,  is  not  authority  in  the  case 
at  bar.  This  court  held  in  that  case  that  in  an  indictment  or  in- 
formation for  the  sale  of  intoxicating  liquors  it  was  necessary  to 
specify  or  name  the  persons  to  whom  the  liquor  was  sold  in  order 
that  the  defendant  might  know  what  charge  he  was  called  upon 
to  meet ;  but  this  is  a  case  in  which  the  offense  does  not  consist  of 
a  specific  act,  but  in  conducting  a  public  nuis«ince.  In  such  an  of- 
fense a  specific  place  need  not  be  alleged  in  the  indictment.  It  is 
said  in  7  Ency.  of  Plead.  &  Prac.  p.  14 :  ~  "The  location  of  the 
house  need  not  be  alleged  further  than  to  show  that  the  court  has  jur- 
isdiction."   As  supporting  the  indictment  given  in  the  case  at  bar  the 
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following  cases  may  be  cited.  State  v.  Stevens,  40  Me.  559;  Com. 
V.  Shea,  150  Mass.  314,  23  N,  E.  47;  People  v.  Saunders,  29  Mich. 
269;  Ruber  v.  State,  25  Ind.  175;  Harlow  v.  Com.  11  Bush.  610; 
State  V.  Crogan,  8  Iowa,  523;  State  v.  Prescott,  33  N.  H.  212; 
Greensburg  v.  Corwin,  58  Ind.  518;  Com.  v.  Welch,  i  Allen,  i; 
State  V.  Staker,  3  Ind.  570;  State  v.  Hendricks,  15  Mcmt.  194,  9 
Pac.  93 ;  Handy  v.  State,  63  Miss.  207. 

It  is  further  contended  by  the  defendant  that  the  court  erred 
in  permitting  certain  witnesses  to  be  asked  leading  questions,  and 
in  the  court's  stating  in  the  presence  of  the  jury  that  the  witnesses 
were  unwilling  witnesses,  and  therefore  permitted  leading  questions 
to  be  asked  them.  We  are  of  the  opinion  that  there  was  no  error 
con»mitted  by  the  cotirt  in  this  ruling.  It  is  clear  from'  the  evidence 
that  the  witnesses  interrogate^  were  unwilling  witnesses  and  un- 
friendly to  the  prosecution,  and  in  such  case  the  court  is  authorized 
to  permit  leading  questions  to  be  asked  the  witnesses,  and  the  con- 
tention that  it  was  a  matter  for  the  jury  to  determine  whether  or 
not  the  witnesses  were  unwilling  witnesses  and  wer^  such  as  might 
be  asked  leading  questions  was  a  matter  for  the  jury,  is  certainly 
untenable.  It  is  for  the  court  to  determine  whether  or  not  the  man- 
ner and  conduct  of  the  witnesses  are  such  as  to  show  them  unwill- 
ing witnesses  to  whom  counsel  can  propound  leading  questions. 
This  is  a  well-recognized  exception  to  the  general  rule,  and  the  ex- 
ercise of  the  court's  discretion  in  permitting  such  questions  will  not 
be  reviewed  by  this  court,  unless  there  is  a  manifest  abuse  of  such 
discretion.  Mr.  Jones,  in  his  work  on  Evidence  ,says:  "A  well- 
recognized  exception  to  the  general  rule  which  is  under  discussion 
permits  leading  questions  to  a  witness  who  is  hostile  to  the  party 
calling  him,  or  who,  for  any  reason,  may  be  deemed  an  unwilling 
witness.  If  it  is  apparent  that  the  witness  is  attempting  to  promote 
the  mterest  of  the  adverse  party,  or  if  the  witness  is,  in  fact,  the 
adverse  party,  the  court  will  be  justified  in  permitting  the  direct  ex- 
amination to  take  thp  character  of  a  cross-examination.  *  *  *  This 
unwillingness,  or  other  state  of  mind  of  the  witness,  is  to  be  de- 
cided by  the  judge  from  his  demeanor  upon  the  stand,  and  from 
such  facts  in  evidence  as  may  be  shown  that  the  witness,  because  of 
his  relationship  to  the  party,  interest  in  the  cause  or  for  other  rea- 


Digitized  by 


Google 


1905.]  STATE  v.  CAMERON.  287 


son,  has  some  bias  against  the  one  calling  him  or  some  disinclina- 
tion to  testify."  Jones  on  Evidence,  §817.  "The  subject  is  one  of 
judicial  discretion,  and  the  allowing  or  refusing  leading  questions 
is  not  generally  a  ground  for  appeal."    Id.  §  819. 

It  is  further  contended  by  the  defendant  that  other  questions 
asked  the  witnesses  as  to  the  manner  of  conducting  the  business  in 
connection  with  the  house,  as  to  who  went  there,  as  to  what  they 
-were  doing  there,  as  to  there  being  other  hacks  there  at  the  same* 
time,  as  to  the  visits  being  in  the  nighttime,  and  as  to  the  purpose 
and  object  of  their  going  there,  and  the  people  taken  there,  were 
incompetent  and  inadmissible,  but  we  are  of  the  opinion  that  they 
iverc  clearly  competent,  as  tending  to  show  the  character  of  the 
"house,  and  the  business  carried  on  there,  and  that  from  such  vi- 
<ierice  the  jury  might  properly  find  that  the  house  was  of  the  char- 
acter designated  in  the  indictment,  namely;  a  house  of  ill  fame.  The 
•object  of  the  evidence  was  not  to  show  any  specific  offense  com- 
mitted by  any  of  the  parties  going  there,  but  to  show  the  character 
and  nature  of  the  business  carried  on  there.  The  contention  of  the 
defendant  that  the  character  of  the  house  could  only  be  proven  by 
reputation  as  provided  by  chapter  154,  p.  179,  Laws  1903,  is  clearly 
untenable  as  the  provisions  of  that  act  were  cumulative  merely,  and 
permit  conviction  upon  evidence  that  would  ordinarily  be  inadmis- 
sible in  a  criminal  case ;  but  the  effect  of  the  act  is  not  to  preclude 
proof  of  the  facts  and  circumstances  that  may  satisfy  a  jury  of 
the  existence  of  such  a  house  independently  of  any  proof  of  repu- 
tation. It  will  be  noticed  that  by  the  third  section  of  the  act  it  is 
provided :  "The  state  upon  the  trial  of  any  person  indicted,  *  *  * 
for  keeping  a  house  of  ill  fame,  may  for  the  purpose  of  establish- 
ing the  character  of  the  house  kept  by  the  defendant,  introduce  (ev- 
idence of  the  general  reputation  of  the  house  so  kept."  It  was  com- 
petent for  the  state,  therefore,  to  prove  any  fact  tending  to  show  that 
the  house  was  a  house  of  ill  fame,  or  any  circumstances  from  which 
a  jury  might  properly  infer  that  the  house  was  kept  for  such  un- 
lawful purpose.  The  circumstances  surrounding  this  house  and  the 
"business  conducted  therein,  brought  out  on  the  examination  was  en- 
tirely competent  to  prove  the  offense  alleged.  Morris  v.  State,  38 
^ex.  603;  Beard  v.  State,  71  Md.  275,  17  Atl.  1044,  4  L.  R.  A.  675; 
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Territory  v.  Chartrand,  i  Dak.  379,  46  N.  W.  583 ;  Commonwealth 
V.  Cardoze,  119  Mass.  210;  Sullivan  v.  State,  75  Wis.  650,  44  N. 
W.  647;  State  V.  Williams,  30  K.  J.  Law,  102;  Herzinger  v.  State, 
70  ]Md.-279,  17  Atl.  81 ;  O'Brien  v.  People,  28  Mich.  213;  State  v. 
Hendricks,  supra ;  14  Cyc.  pp.  505-507  It  may  be  proper  to  state 
in  the  case  at  bar  that  there  was  ample  evidence  of  the  general  rep- 
utation of  the  house  kept  by  the  defendant  to  support  the  verdict  of 
'the  jury  independently  of  the  facts  and  circumstances  proven  at  the 
trial. 

It  is  further  contended  by  the  defendant  that  the  court  erred 
in  admitting  evidence  of  the  sales  of  intoxicating  liquors  on  the 
premises,  and  by  whom  they  were  made  and  the  manner  in  which 
the  sales  were  conducted,  and  claims  that  the  said  testimony  was 
incompetent  and  prejudicial,  because  it  did  not  tend  to  show  that 
the  house  was  a  house  of  ill  fame,  or  that  the  defendant  was  the 
keeper  of  or  running  such  house;  but  we  are  of  the  opinion  that 
such  evidence  was  competent,  considering  the  manner  in  which  the 
sales  were  made  upon  the  premises,  as  circumstances  tending  to 
show  the  character  of  the  house  itself.  The  evidence  was  not  offer- 
ed for  the  purpose  of  proving  that  the  defendant  had  violated  the 
license  law  of  this  state,  but  to  show  his  connection  with  the  house, 
and  the  manner  in  which  it  was  being  run  by  himself  and  the  land- 
lady, who  is  claimed  to  be  his  wife. 

It  is  further  contended  by  the  defendant  that  the  court  erred 
in  permitting  the  witness  H.  A.  Van  Dalsem  to  testify  as  a  witness, 
on  the  ground  that  his  name  does  not  appear  on  the  indictment,  and 
the  defendant  had  no  proper  notice  to  authorize  the  state  to  call 
him.  It  appears  affirmatively  from  the  abstract  that  notice  was 
given  to  defendant's  counsel  soon  after  the  opening  of  court  on  the 
same  day  in  which  the  witness  was  called  to  testify,  but  that  ques- 
tion may  be  regarded  as  settled  by  the  decision  of  the  late  terri- 
torial Supreme  Court  in  the  case  of  Territory  v.  Godfrey,  6  Dak. 
46,  50  X.  W.  481,  and  by  this  court  in  State  v.  Boughner,  5  S.  D. 
464,  59  X.  W.  736,  adversely  to  the  contention  of  the  defendant. 
In  the  following  cases  this  court  held  that  permitting  the  state  to 
use  on  a  prosecution  for  felony  witnesses  whose  names  were  not 
upon  the  indictment  is  in  the  discretion  of  the  trial  court  and  de- 
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pendent  upon  the  intentional  vvitholding  from  the  defendant  of 
their  names  and  the  state's  knowledge  thereof :  State  v.  Reddington, 
7  S.  D.  368,  64  N.  W.  170;  State  v.  Isaacson,  8  S.  D.  69,  65  N.  W. 
430;  State  V.  King,  9  S.  D.  628,  70  N.  W.  1046;  State  v.  Thorn^ 
ton,  10  S.  D.  350,  73  N.  W.  196,  41  L.  R.  A.  530. 

It  is  further  contended  that  the  questions  asked  the  witness, 
Van  Dalsem,  a  justice  of  the  peace,  relative  to  the  character  and 
reputation  of  this  house,  wherein  the  witness  had  testified  that  he 
heard  its  reputation  discussed  on  several  occasions  by  peace  officers 
was  error,  on  the  ground  that  proceedings  and  records  in  the  jus- 
tice court  were  not  admissible  as  evidence  in  the  case  at  bar.  This 
contention  is  evidently  based,  however,  upon  a  misapprehension  that 
the  records  of  the  court  were  offered  in  evidence  which  is  not  sup- 
ported by  the  record  before  us,  but  the  witness  was  simply  showing 
the  reputation  by  indicating  the  discussion  thereof  by  the  citizens 
of  that  community.  Knowledge  of  the  reputation .  of  a  person  or 
house  of  this  character  is  based  upon  what  the  witness  has  heard 
said  relative  to  it  in  the  community  in  which  the  person  resides,  or 
in  which  the  house  is  situated,  and  we  are  satisfied  that  no  error 
w^as  committed  by  the  trial  court  in  permitting  this  testimony.  We 
are  of  the  opinion  that  there  is  no  merit  in  the  contention  of  defend- 
ant that  the  testimony  of  the  sheriff  relative  to  finding  the  defend- 
ant and  one  of  the  women  who  had  been  living  in  the  house  in 
question,  as  testified  to  by  the  witnesses,  together  in  a  hotel  at  Iro- 
quois, and  detailing  the  conversation  that  was  had  between  them, 
or  with  the  witness  at  that  time,  as  this  conversation  was  in  the 
presence  of  both  the  defendant  and  the  woman  who  claimed  to  be 
his  wife,  and  the  statement  there  made  in  the  presence  of  the  de- 
fendant was  binding  upon  him,  though  the  woman  was  not  jointly 
indicted  with  him. 

It  is  further  contended  that  the  court  erred  in  refusing  to  in- 
struct the  jury  that  neither  the  husband  or  wife  ,as  such,  is  respons- 
ible for  the  acts  of  the  other,  but  such  an  instruction  was  not  re- 
quired by  the  evidence  in  the  case,  as  it  was  not  sought  to  hold  the 
defendant  for  the  acts  of  his  alleged  wife,  but  for  his  own  acts  in 
Vol.  20.  s.  D.  10. 
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connection  with  the  keeping  of  the  house.  Even  if  the  parties  were 
jointly  charged  with  the  keeping  of  a  house  of  this  character  or  did 
keep  such  a  house  jointly,  either  could  be  found  guilty  of  the  of- 
fense, and  a  separate  verdict  could  be  rendered  against  him  or  her, 
and  it  is  no  defense  to  the  defendant  that  some  one  else  may  have 
been  equally  guilty  of  maintaining  this  house.  People  v.  Wright, 
90  Mich.  362,  51  N.  W.  517;  Caldwell  v.  Com.,  7  Dana  229;  Stone 
V.  State,  22  Tex.  App.  185,  2  S.  W.  585 ;  Curd  v.  Com.,  14  B.  Mon. 
(Ky.)  386;   Ross  V.  State,  70  S.  W.  543. 

It  is  further  contended  by  the  defendant  that  his  motion  made 
at  the  close  of  the  evidence  for  a  direction  of  the  verdict  in  his 
favor  should  have  been  granted  by  the  court,  but  we  are  of  the 
opinion  that  the  evidence  was  amply  sufficient  to  warrant  a  convic- 
tion of  the  defendant  for  the  offense  charged,  and  that  the  court 
committed  no  error  in  refusing  to  grant  the  motion.  The  repro- 
duction of  the  evidence  in  this  opinion  would  serve  no  useful  pur- 
pose as  it  is  of  that  character  usually  admitted  on  the  trial  of  such 
an  action,  and  is  clearly  sufficient  to  stipport  the  verdict  of  the  jury 
that  the  defendant  was  guilty  of  the  crime  charged. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 


REMILLIARD  v.  AUTHIER. 

Rev.  Code  Civ.  Proc.  §  675,  provides  that  an  action  may  be  brought 
by  any  person  against  another  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim.  Section  678  provides  that,  in  an  action  brought  by  a 
person  out  of  possession  of  real  property  to  determine  an  adverse 
claim  or  an  interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defendants,  and,  if 
the  judgment  be  for  the  plaintiff,  he  may  have  a  writ  for  the  posses- 
sion of  the  premises,  as  against  the  defendant  in  the  action  against 
whom  the  judgment  has  passed.  Held,  that,  where  the  title  to  the 
property  is  in  issue,  an  adjudication  in  favor  of  either  party  as  to  such 
title  will  necessarily  be  a  bar  to  an  action  as  to  any  title  claimed  by 
either  party  at  the  time  of  the  commencement  of  the  action. 

Where  plaintiff,  in  an  action  to  quiet  title  to  land,  had  in  a  former 
action  against  the  same  party  alleged  title  in  himself,  and  the  title  was 
put  in  issue  by  defendant's  answer  and  defendant  pleaded  that  he  was 
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seised  of  the  fee  and  entitled  to  the  property,  the  title  to  the  property- 
was  directly  in  issue,  so  that  plaintift  could  not  in  the  subsequent  ac- 
tion assert  a  title  against  the  defendant  as  heir,  which  he  failed  to  as- 
sert in  the  former  action,  whether  the  failure  was  the  result  of  inad- 
vertence or  otherwise. 

Where,  in  an  action  to  quiet  title,  the  court  found  that  the  plain- 
tiff had  in  a  former  action  against  the  same  defendant  alleged  that 
'  plaintiff  was  the  owner  of  the  premises,  and  that  the  defendant  denied 
such  ownership  and  pleaded  that  he  was  seised  in  fee  and  that  the 
judgment  in  the  former  action  was  based  mainly  on  that  issue,  hold- 
ing that  the  defendant  in  that  action  was  the  owner  and  the  plaintiff 
was  not  the  owner  of  the  property,  the  title  of  the  respective  parties 
was  directly  in  issue,  and  the  fact  that  other  issues  were  involved  in 
the  trial  was  immaterial  on  the  question  of  estoppel  in  the  subsequent 
action. 

(Opinion  filed,  November  29,  1905.) 

Appeal  from  Circuit  Court,  Union  Couitty.  Hon.  Joseph  VV. 
Jones,  Judge. 

Action  by  Joseph  Remilliard  against  George  Authier.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.     Affirmed. 

/.  A.  Miller  and  Winsor  &  McNaughton,  for  appellant.  Brick- 
son  &  Stickney,  for  respondent. 

CORSOX,  P.  J.  This  was  an  action  to  quiet  title  to  a  one- 
fifth  interest  in  a  quarter  section  of  land  situated  in  Union  county. 
The  case  was  tried  to  the  court  without  a  jury,  and,  findings  a.al 
judgment  being  in  favor  of  the  defendant,  the  plaintiff  has  ap- 
pealed. 

The  plaintiff  seeks  a  reversal  upon  two  grounds :  ( i )  That  the 
court  erred  in  admitting  in  evidence  the  record  of  a  certain  deed 
purporting  to  be  executed  by  the  father  and  mother  of  the  ap|>ellant 
to  Peter  Remilliard,  on  the  ground  that  the  deed  purporting  to  con- 
vey the  homestead,  and  that  the  notary's  certificate  of  aclmowledg- 
ment  of  the  mother  was  insufficient  to  entitle  the  deed  to  record, 
and  hence  the  record  of  said  deed  was  inadmissible  as  evidence : 
(2)  that  the  court's  conclusion  that  the  judgment  in  the  prior  case 
was  a  bar  to  the  present  action  was  erroneous.  The  complaint  of 
the  plaintiff  is  in  the  usual  form.  The  defendant  in  his  answer 
denies  the  title  of  the  plaintiff  to  the  property,  and  as  a  third  de- 
fense pleads  a  former  adjudication  of  the  circuit  court  of  Union 
county  as  a  bar  to  the  action.     Several  other  defenses  are  pleaded 
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by  the  defendant,  but  in  the  view  we  take  of  the  case  it  will  only  be 
necessary  to  consider  and  discuss  the  third  defense  above  referred 
to.  The  court  practically  found  all  of  the  issues  raised  by  the 
pleadings  in  favor  of  the  defendant,  and  its  findings  upon  the  third 
defense  above  referred  to  is  as  follows :  "That  on  April  i8,  1892, 
the  plaintiff  herein  commenced  an  action  in  this  court  against  the 
defendant  herein  and  against  Julia  Chaussee  and  Ezilda  Remilliard 
as  defendants  to  set  aside  and  to  have  adjudged  as  void  and  of  no 
effect  the  deed  made  and  executed  by  the  said  Ezilda  Remilliard  to 
this  defendant  on  November  18,  1891,  and  recorded  in  Book  15  of 
Deeds,  on  page  441,  referred  to  in  finding  No.  17,  and  claimed  in 
said  action  that  plaintiff  was  the  owner  of  and  entitled  to  the  pos- 
session of  the  premises  in  the  first  finding  herein  described,  and  al- 
leging that  the  defendant  in  this  action  had  no  estate,  right,  or  in- 
terest in  or  to  said  land.  That  in  said  acticMi  the  plaintiff  filed  no- 
tice of  lis  pendens,  and  that  thereafter  the  defendant  herein  and 
the  said  Ezilda  Remilliard  appeared  in  said  action  and  answered, 
denying  that  plaintiff  had  any  right,  title,  or  interest  in  or  to  said 
land  or  any  portion  thereof,  and  alleging  that  this  defendant  by 
virtue  of  the  conveyances  hereinbefore  referred  to  from  Ezilda  Re- 
milliard to  George  Authier  was  the  owner  of  said  premises,  and 
praying  that  defendant's  title  thereto  be  declared  good  and  valid. 
That  thereafter  said  cause  was  tried,  and  on  the  loth  of  August, 
1892,  a  decree  was  made  and  entered  by  the  court  adjudging  that 
Ezilda  Remilliard  on  November  18,  1891,  at  the  time  of  her  con- 
veyance to  the  defendant,  was  the  owner  in  fee  of  said  premises  and 
that  this  defendant  was  the  owner  in  fee  of  said  premises  and  was 
entitled  to  the  possession  thereof,  and  plaintiff's  action  was  thereby 
dismissed.  (20)  That  said  judgment  was  duly  entered,  and  has 
never  been  appealed  from,  reversed,  modified,  or  set  aside." 

It  will  be  noticed  that  the  court  finds  that  the  plaintiff  in  said 
action,  who  is  also  the  plaintiff  in  this  action,  claimed  therein  that 
he  was  the  owner  of  and  entitled  to  the  possession  of  the  premises 
described  in  this  action,  and  alleged  that  the  defendant  in  this  ac- 
tion had  no  estate,  right,  title,  or  interest  in  or  to  said  land,  and  that 
the  defendant  herein  and  the  said  lizilda  Remilliard  appeared  in 
said  action  and  answered,  denying  that  plaintiff  had  any  right,  title, 
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or  interest  in  or  to  said  land  or  any  portion  thereof,  and  alleging 
that  the  defendant  by  virtue  of  the  conveyance  herein  from  Ezilda  Re- 
milliard  to  him  was  the  owner  of  the  said  premises  and  praying  de- 
fendant's title  thereto  be  adjudged  valid,  and  that  a  decree  was 
thereafter  entered  by  the  court  adjudging  that  the  defendant  was 
the  owner  in  fee  of  the  said  premises  and  that  the  defendant  was  en- 
titled to  the  possession  thereof,  and  that  plaintiff's  action  be  dis- 
missed, and  that  said  judgment  of  dismissal  was  duly  entered,  and 
has  never  been  appealed  from,  modified,  reversed,  or  set  aside.  It 
will  thus  be  seen  that  the  title  of  plaintiff  to  the  premises  was  ad- 
judged invalid  and  his  action  dismissed,  and  that  the  defendant  was 
adjudged  the  owner  in  fee  of  the  said  premises  and  was  entitled 
to  the  possession  thereof.  The  plaintiff  in  the  present  action  now 
claims  title  to  one-fifth  of  the  same  property  as  heir  at  law  of  his 
father  and  mother,  both  of  whom  died  prior  to  1891,  and  does  not 
now  claim  any  title  to  the  said  property  acquired  subsequently  to 
the  commencement  of  the  action  in  'which  the  former  judgment  was 
rendered.  We  are  of  the  opinion,  therefore,  that  the  plaintiff  is 
estopped  by  the  judgment  in  the  former  action  from  claiming  any 
interest  in  the  land  in  this  action  as  heir  at  law  of  his  father  or 
mother.  His  right  as  such  heir  at  law  was  fully  adjudicated  in  the 
former  action,  for  the  reason  that  a  party  seeking  to  recover  the 
possession  of  real  estate  or  quieting  his  title  thereto,  where  his  title 
is  in  issue  in  an  action,  is  required  to  present  to  the  court  in  such 
action  all  claims  that  he  may  have  to  the  property  from  any  source, 
it  he  have  such  title  at  the  time  of  the  commencement  of  the  action, 
and  all  such  claims  presented  by  him  or  which  might  have  been  pre- 
sented and  adjudicated  in  that  action  are  barred  by  the  judgment 
entered  therein. 

Mr.  Freeman,  in  his  work  on  Judgments  (section  302),  says: 
"Whenever,  in  an  action  for  possession  of  realty,  the  question  of 
title  is  put  in  issue  by  the  pleadings,  the  judgment  prima  facie  con- 
stitutes an  estoppel  to  the  assertion  of  any  title  which  exists  in  the 
losing  party  at  the  time  of  the  former  suit."  Mr.  Black,  in  his  work 
on  Judgments  (section  655),  says:  In  other  states  the  adoption  or 
a  code  of  practice  has  abolished  all  forms  of  action,  and  the  modern 
innominate  action  for  the  recoverv  of  realty  resembles  the  old  suit 


Digitized  by 


Google — 


294  SOUTH  DAKOTA  REPORTS.  [November^ 

in  ejectment  only  in  respect  to  its  object.    The  action  being  brought 
by  and  against  the  real  claimants,  and  all  other  fictions  being  abol^ 
ished,  it  correlates  in  all  respects  with  the  purely  personal  actions, 
and,  as  a  necessary  consequence,  the  judgment  has  the  character  of 
finality.     It  follows  that  in  all  these  states  the  judgment  is  conclu-^ 
sive  of  the  points  and  questions  actually  litigated  and  determined — 
that  is,  the  titles  put  in  issue  and  tried,  and  the  right  of  possession — 
and  will  bar  any  subsequent  action  between  the  same  parties  or  their 
privies  for  the  same  land.    The  decisions  show  that  this  is  now  the 
the  settled  rule  in  the  states  of  Vermont,  New  York,  North  Carolma, 
Georgia,  Mississippi,  Arkansas,  Kentucky,  Illinois,  Iowa,  California, 
Oregon  and  Nevada,  and  probably  in  some  others  not  here  enume- 
rated.   The  modern  rule  is  therefore  corerctly  stated  in  the  follow- 
ing language  by  the  Supreme  Court  of  Illinois:    'A  judgment  at 
law,  whether  in  an  ejectment  suit  or  in  some  other  form  of  action, 
is  conclusive  on  the  parties  upon  all  questions,  titles,  and  rights  in- 
volved in  the  litigation  and  passed  upon  by  the  court,  which  the 
court  had  power  and  jurisdiction  to  hear  and  determine,  and  nothing 
more;    and,  whenever  the  same  questions  or  the  same  rights  or 
titles  are  again  drawn  in  issue,  whether  in  a  court  of  equity  or  court 
of  law,  between  the  same  parties  or  their  privies,  the  previous  ad- 
judication must  be  regarded  as  conclusive  upon  them,  and  tl-key  will 
not  be  permitted  to  open  up  the  controversy  again.'  "     Hawley  v. 
Simons,  102  III.  115. 

This  question  was  very  fully  considered  by  the  Supreme  Court 
of  Nevada  in  Sherman  v.  Dilley,  3  Nev.  21,  in  which  that  court 
held :  **When  the  pleadings  in  ejectment  put  the  title  of  ownership 
in  issue,  prima  facie,  the  verdict  and  judgment  would  constitute  an 
estoppel  to  the  assertion  of  any  title  which  existed  in  the  party  at 
the  time  of  the  former  action."  The  court  in  its  opinion  says :  **Un- 
der  our  practice  the  real  parties  in  interest  are  made  plaintiffs  and 
defendants,  and,  as  is  usual  under  the  new  forms  the  real  owner- 
ship or  title  is  put  in  issue,  there  is,  perhaps,  no  reason  why  a  judg- 
ment upon  such  pleadings  should  not  operate  by  way  of  estoppel. 
If  the  plaintiff  pleads  ownership  or  title  in  fee  in  himself,  and  issue 
is  taken  upon  that  question,  and  found  against  him,  we  can  see  no 
reason  why  the  record  should  not  operate  as  an  estoppel  to  any  title 
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existing  in  the  same  party  at  the  time  of  the  first  trial.  *  *  *  There- 
fore the  same  reason  which  made  a  judgment  in  a  writ  of  entry  or 
assize  operate  as  a  bar  to  a  subsequent  action  of  the  same  character 
between  the  same  parties  would  undoubtedly  make  a  judgment  in 
our  a'^tion  of  ejectment  operate  in  the  same  way.  Hence  we  con- 
clude that  a  judgment  in  ejectment,  where  issue  is  taken  upon  the 
title  or  ownership,  will  operate  by  way  of  estoppel  in  a  subsequent 
action  between  the  same  parties,  involving  the  same  subject-matter ; 
such  estoppel  being  confined  to  the  rights  and  relations  of  the  par- 
ties as  they  existed  at  the  time  of  rendition  of  the  judgment,  and 
not  to  affect  subsequently  acquired  rights  or  titles.  Caperton  v. 
Schmidt,  26  Cal.  479.  In  Caperton  v.  Schmidt,  26  Cal.  479,  the 
Supreme  Court  of  that  state  held:  "A  judgment  rendered  in  an 
action  to  recover  the  possession  of  real  estate,  under  our  system  of 
pleading  and  practice,  is,  as  to  all  matters  put  in  issue  and  passed 
on  in  the  action,  conclusive  between  the  parties  and  their  privies, 
and  a  bar  in  another  action  between  the  parties  or  their  privies, 
where  the  same  matters  are  directly  in  issue."  In  that  case,  after 
a  very  exhaustive  and  able  opinion  by  Mr.  Justice  Sawyer,  he  con- 
cludes: "If  a  party  declares  upon  a  seising  in  fee,  and  thus  puts 
his  title  in  issue,  and  chooses  to  rely  upon  a  prior  possession  merely, 
or  does  not  choose  to  put  in  all  his  evidence  of  title,  or  is  unable 
from  any  accident  to  get  it  in,  he  is  in  no  worse  position  that  many 
other  parties,  who  for  any  reason  fail  in  personal  actions  to  get  in 
sufficient,  or  all  their  evidence.  Prudent  counsel,  where  from  any 
unforeseen  accident,  they  fail  to  make  as  strong  a  case  as  the  facts 
and  evidence  attainable  should  enable  them  to  do,  and  they  are  not 
satisfied  of  the  sufficiency  of  their  proofs,  will  submit  to  a  non-suit, 
or  in  a  proper  case,  with  the  permission  of  the  court,  withdraw  a 
juror  and  begin  again.  If  they  do  not,  they  cannot  complain  that 
the  judgment  against  them  in  the  action  should  be  followed  by  its 
legitimate  consequences."  That  court  in  the  subsequent  case  of 
Thrift  V.  Delaney,  69  Cal.  188,  10  Pac.  475,  affirms  the  former  de- 
cision, and  holds:  "A  judgment  in  an  action  to  recover  the  pos- 
session of  real  property  under  the  Code  of  Civil  Procedure  is  con- 
clusive between  the  parties  and  their  privies  as  to  all  matters  put  in 
issue  and  passed  on  in  the  action,  and  is  a  bar  to  another  action  be- 
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tween  them  when  the  same  matters  are  directly  in  issue.  The  bar 
of  such  a  judgment  is,  however,  limited  to  the  rights  of  the  par- 
ties as  they  existed  at  the  time  when  it  was  rendered,  and  neither 
the  parties  nor  their  privies  are  precluded  from  showing  in  a  sub- 
sequent action  any  new  matters  occurring  after  its  rendition  which 
give  the  defeated  party  a  title  or  right  of  possession." 

The  question  as  to  the  conclusiveness  of  a  judgment  as  an  estop- 
pel in  a  subsequent  action  was  yery  fully  considered  by  this  court 
in  the  case  of  Howard  v.  City  of  Huron  et  al.,  5  S.  D.  539,  59  N. 
W.  833,  26  L.  R.  A.  493,  and  on  a  rehearing  in  6  S.  D.  180,  60  N. 
W.  803,  and  in  the  latter  case  this  court  held :  "A  judgment,  if  ren- 
dered upon  the  merits,  is  a  finality  as  to  the  claim  or  demand  in  con' 
troversy,  concluding  parties  and  those  in  privity  with  them,  not  only 
as  to  every  matter  which  as  offered  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible  matter  which  might  have 
been  offered  for  that  purpose."  And  in  the  opinion  this  court 
quoted  with  approval  from  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  in 
which  the  distinction  between  the  effect  of  a  judgment  as  a  bar  or 
estoppel  on  the  same  cause  of  action  and  as  an  estoppel  or  bar  in 
another  action  is  thus  stated :  "In  considering  the  operation  of  this 
judgment,  it  should  be  borne  in  mind,  as  stated  by  counsel,  that 
there  is  a  difference  between  the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second  action  upon  the  same 
claim  or  demand,  and  its  effect  as  an  estoppel  in  another  action  be- 
tween the  same  parties  upon  a  different  claim  or  cause  of  action. 
In  the  former  case  the  judgment,  if  rendered  upon  the  merits,  con- 
stitutes an  absolute  bar  to  a  subsequent  action.  It  is  a  finality  as 
to  the  claim  or  demand  in  controversy,  concluding  parties  and  those 
in  privity  with  them,  not  only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim  or  demand,  but  as  to 
every  other  admissible  matter  which  might  have  been  offered  for 
that  purpose,  *  *  *  The  language,  therefore,  which  is  so  often  used, 
that  a  judgment  estops,  not  only  as  to  every  ground  of  recovery  or 
defense  actually  presented  in  the  action,  but  also  as  to  every  ground 
which  might  have  been  presented,  is  strictly  accurate,  when  applied 
to  the  demand  or  claim  in  controversy.     Such  demand  or  claim. 
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having  passed  into  judgment,  cannot  again  be  brought  into  litiga- 
tion between  the  parties  in  proceedings  at  law  upon  any  ground 
whatever."  As  was  stated  by  the  Supreme  Court  of  Nevada  in  the 
case  above  cited,  and  is  often  stated,  at  common  law,  a  judgment  in 
ejectment  was  not  conclusive  as  an  estoppel  in  a  subsequent  action, 
but  the  reason  for  that  rule  is  thus  stated  by  the  Supreme  Court 
of  \he  United  States  in  Miles  v.  Caldwell,  2  Wall.  35 :  "One  reason 
why  the  verdict  cannot  be  made  conclusive  in  these  cases  is  ob- 
viously due  to  the  fictitious  character  of  the  action.  If  a  question 
is  tried  and  determined  between  John  Doe,  plaintiff,  and  A.  B., 
who  comes  in  and  is  substituted  defendant  in  place  of  Richard  Doe, 
the  casual  ejector,  it  is  plain  that  A.  B.  cannot  plead  the  verdict 
and  judgment  in  bar  of  another  suit  brought  by  John  Den  against 
Richard  Fen,  though  the  demise  may  be  laid  from  the  same  lessor, 
for  there  is  no  privity  between  John  Doc  and  John  Den.  Hence, 
technically,  an  estoppel  could  not  be  successfully  pleaded  so  long  as 
a  new  fictitious  plaintiff  could  be  used.  It  was  this  difficulty  of 
enforcing  at  law  the  estoppel  of  forriier  verdicts  and  judgments  in 
ejectment  that  inducec^  courts  of  equity  (which,  unrestrained  by  the 
technicality,  could  look  past  the  nominal  parties  to  the  real  ones) 
to  interfere,  after  a  sufficient  number  of  trials  had  taken  place,  to 
determine  fairly  the  validity  of  the  title;  and  by  injucntion,  directed 
to  the  unsuccessful  litigant,  compel  him  to  cease  from  harrassing 
his  opponent  by  useless  litigation.  *  *  *  They,  however,  did  concede 
to  those  solemn  actions  the  writ  of  right  and  the  writ  of  assize, 
the  same  force  as  estoppels,  which  they  did  to  personal  actions  in 
other  cases."  And  the  court  held  in  that  case  that  under  our  mod- 
em system  of  pleading,  in  which  fictions  are  to  a  great  extent 
abolished,  no  reason  exists  why  the  judgment  in  a  former  action 
of  ejectment  might  not  be  pleaded  as  an  estoppel  and  bar  to  a  sub- 
sequent action  involving  the  title  to  the  property. 

While  the  code  of  this  state  has  not  provided  for  the  action  of 
ejectment  in  terms,  it  has  provided  for  an  action  to  deterimne  ad- 
verse titles  and  for  the  recovery  of  the  possession  of  real  property 
which  in  effect  embraces  the  modern  action  of  ejectment,  and  is 
substitute  therefore.  Sections  675  and  678  read  as  follows :  "An 
action  may  be  brought  by  any  person  against  another  who  claims  an 
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estate  or  interest  in  real  property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim."  Section  675,  Rev.  Code  Civ. 
Proc.  "In  an  action  brought  by  a  person  out  of  possession  of  real 
property,  to  determine  an  advarse  claim  or  an  interest  or  estate 
therein,  the  person  making  such  adverse  claim  and  persons  in  pos- 
session may  be  joined  as  defendants  and  if  the  judgment  be  for  the 
plaintiff  he  may  have  a  writ  for  the  possession  of  the  premises 
against  the  defendant  in  the  action,  against  whom  the  judgment  has- 
passed."  Section  678,  Rev.  Code  Civ.  Proc.  Under  the  provisions 
of  the  Code,  where  the  title  to  the  property  is  in  issue,  an  adjudica- 
tion in  favor  of  either  party  as  to  such  title  will  therefore  necessar- 
ily constitute  a  bar  to  any  action  as  to  any  title  claimed  by  either 
party  at  the  time  of  the  commencement  of  such  action.  In  the  case 
at  bar  it  was  perfectly  competent  for  this  plaintiff  in  the  former 
action  to  have  given  in  evidence  any  title  which  he  had  or  claimed 
to  have  at  the  time  as  he'ir,  or  otherwise,  as  against  the  defendant 
upon  the  question  of  ownership  of  the  property  or  of  any  part  there- 
of. The  plaintiff  alleged  title  in  himself  in  the  former  action,  and,, 
that  title  being  put  in  issue  by  the  answer  of  the  defendant,  and  the 
defendant  and  respondent  herein  pleaded  that  he  was  seised  in  fee 
of  the  said  premises  and  entitled  to  the  same,  the  title  to  the  prop- 
erty w'as  directly  in  issue.  The  court  upon  that  issue  found  the 
title  to  be  in  the  defendant,  and  thereupon  entered  the  judgment  dis- 
missing the  plaintiff's  action  and  adjudging  the  defendant  to  be  the 
owner  of  the  property.  From  that  judgment  no  appeal  was  taken, 
and  it  still  remains  in  full  force  and  effect.  The  conclusiveness  of 
that  judgment  cannot  be  questioned  in  this  action.  If  the  appel- 
lant failed  to  assert  his  title  as  heir  in  that  action,  it  is  not  ma- 
terial whether  or  not  such  failure  was  the  result  of  inadvertence  or 
otherwise.  He  cannot  remedy  his  mistake  in  this  action,  and  he  is 
estopped  by  that  judgment  from  now  claiming  any  interest  in  the 
property  held  by  him  at  the  time  of  the  commencement  of  the  form- 
er action.    Southard  v.  Smith,  8  S.  D.  230,  66  N.  W.  316. 

It  is  contended  by  the  appellant  that  by  an  examination  of  the 
complaint  in  the  former  action  it  would  appear  that  the  only  issue 
raised  was  as  to  the  validity  of  the  deed  executed  by  Ezilda  Re- 
milliard  to  the  defendant,  and  also  a  deed  executed  by  her  to  the 
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plaintiff,  and  that  it  was  not  an  action  to  quiet  title  to  the  land  in 
controversy;  but,  as  we  have  seen,  the  court  finds  that  the  plan 
tiff  in  that  action  alleged  that  he  was  the  owner  of  the  premises, 
and  that  the  defendant  denied  such  ownership  and  pleaded  that  he 
was  seised  in  fee  of  the  same  and  that  the  judgment  of  the  court 
was  based  mainly  upon  that  issue,  holding  that  the  defendant  in 
that  action  was  the  owner  and  the  plaintiff  was  not  the  owner  of 
the  property.  It  will  thus  be  seen  that  the  title  of  the  respective 
parties  was  directly  in  issue,  and  that  the  judgment  of  the  courf  ad- 
judicated upon  that  issue  in  favor  of  the  defendant.  The  fact,, 
therefore,  that  other  issues  were  involved  in  the  trial  is  not  ma- 
terial as  to  the  judgment  as  an  estoppel  in  the  present  action. 

These  views  lead  to  the  affirmance  of  the  judgment  of  the  court 
below,  and  we  therefore  express  no  opinion  upon  the  other  ques- 
tions presented  by  the  record  and  discussed  by  the  cpunsel. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


XELSON  V.  NATIONAL  DRILL  MFG.  COMPANY. 

Where,  in  an  action  to  recover  a  commission  on  the  sale  of  a  ma- 
chine, plaintiff  claimed  that,  with  knowledge  of  a  promise  by  its  agent 
to  pay  plaintiff  such  commission,  defendant  agreed  to  pay  the  same,  the 
term.s  of  the  contract  between  defendant  and  its  agent  were  imma- 
terial. 

Where  it  was  shown  that  certain  letters  from  defendant  to  plain- 
tiff had  been  destroyed  by  the  latter,  that  such  destruction  was  not  for 
the  purpose  of  preventing  their  use  in  evidence  or  with  any  other  im- 
proper motives,  and  that  due  notice  had  been  given  defendant  to  pro- 
duce the  original  letters  from  plaintiff  to  defendant  and  copies  of 
those  it  had  written  him,  secondary  evidence  of  the  contents  of  the  let- 
ters was  properly  admitted. 

In  an  action  to  recover  a  commission  claimed  to  be  due  plaintiff 
on  the  sale  of  a  grader  manufactured  by  defendant,  a  notice  to  pro- 
duce, relied  on  as  the  basis  for  the  introduction  of  secondary  evidence 
of  certain  lost  letters,  directed  to  defendant  and  requiring  It  to  pro- 
duce on  the  trial  "all  letters  and  correspondence  had  between  you  and 
the  said  plaintiff  relevant  to  the  sale  of  a  road  grader  to  Split  Rock 
township,  in  said  county  and  state,  and  especially,"  etc.,  enumerating 
letters  written  on  or  about  certain  dates,  "all  of  said  letters  relating  to 
the  subject-matter  of  the  controversy  in  this  suit,"  etc.,  was  sufficiently 
specific. 
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In  an  action  to  recover  a  commission  claimed  to  be  due  plaintiff 
on.  the  sale  of  a  grader  manufactured  by  defendant,  evidence  examined, 
and  held  sufficient  to  support  a  Judgment  for  plaintiff. 

(Opinion  filed,  November  29,  1905.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  C.  M.  Nelson  against  tho  National  Drill  Manufactur- 
ing Company.  From  a  judgment  for  plaintiff  and  an  order  denying 
a  n6w  trial,  defendant  appeals!    Affirmed. 

The  notice  to  produce  referred  to  in  the  opinion  of  the  court  is 
as  follows:  "Sir:  You  are  hereby  notified  to  have  and  produce 
upon  the  trial  of  the  above-entitled  action,  so  that  the  same  may  be 
used  by  the  plaintiff  in  evidence,  if  he  so  desires,  all  letters  and 
correspondence  had  between  you  and  the  said  plaintiff  relevant  ro 
the  sale  of  a. road  grader  to  Split  Rock  township,  in  said  count •'^ 
and  state,  and  especially  a  letter  written  by  him  to  you  on  or  about 
the  1st  day  of  March,  1903;  another  such  letter  written  by  him  to 
you  on  or  about  the  15th  day  of  March,  1903;  another  such  letter 
>\ritten  by  him  to  you  on  or  about  the  ist  day  of  April,  1903;  an- 
other such  letter  written  by  him  to  you  on  or  about  the  7th  day  of 
April,  1903 ;  another  such  letter  written  by  him  to  you  on  or  about 
the  26th  day  of  April,  1903 ;  another  such  letter  written  "by  him  to 
30U  on  or  about  the  ist  day  of  May,  1903;  another  such  letter  writ- 
ten by  him  to*  you  on  or  about  the  loth  day  of  May,  1903;  and 
another  such  letter  written  by  him  to  you  on  or  about  the  25th  day 
of  May,  1903 — ail  of  said  letters  relating  to  the  subject-matter  of 
the  contraversy  in  this  suit.  You  are  further  notified  that  if  you 
fail  to  produce  said  letters  upon  the  trial  the  plaintiff  will  introduce 
secondary  evidence  as  to  the  contents  of  the  same." 

Bailey  &  Voorhees  and  Frederick  B,  Eaton,  for  appellant.  Joe 
Kirby,  for  respondent. 

CORSON,  J.  This  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  plaintiff,  and  an  order  denying  a  new  trial.  The  action 
was  instituted  by  the  plaintiff  to  recover  of  the  defendant  the  sum 
of  $32.50  alleged  to  be  due  him  as  commission  upon  the  sale  of  a 
road  grader  on  or  about  June,  1903.  The  facts  as  disclosed  by  the 
plaintiff's  evidence  may  be  briefly  stated  as  follows:    The  plaintiff 
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learning  that  the  authorities  of  Split  Rock  township,  Minnehaha 
county,  were  anxious  to  obtain  a  road  grader  for  their  town,  he 
wrote  to  several  manufacturing  companies  in  relation  to  such  ma- 
chinery, and,  among  others,  to  the  defendant  in  this  action.  That 
defendant  replied  that  their  general  agent  would  be  in  his  section 
in  a  few  days  and  would  call  on  him.  In  a  few  days  thereafter  the 
company's  agent,  a  Mr.  Chamberlain,  called  on  him',  and  agreed  with 
the  plaintiff  that  in  case  he  would  assist  him  in  making  a  sale  of  a 
machine  to  the  town  authorities,  he  should  be  paid  as  his  commis- 
sion all  that  might  be  received  by  said  defendant  for  the  machine 
over  and  above  the  sum  of  $187.50.  That  they  then  proceeded  to 
the  said  town  of  Split  Rock  and  effected  a  sale  of  a  machine  for 
the  sum  of  $225^  for  which  the  town  authorities  issued  a  town  order 
to  the  defendant.  That  immediately  after  the  sale  of  the  machine 
he  wrote  to  the  defendant  company,  in  regard  to  the  sale,  that  Mr. 
Chamberlain  had  agreed  that  he  should  receive  the  sum  of  $37.50, 
less  a  credit  of  $5,  as  his  commission,  and  that  the  company  re- 
plied in  substance  that  it  would  pay  the  same  to  him.  That  Cham- 
berlain made  the  agreement  as  stated  by  the  plaintiff  was  admitted 
by  him. 

The  appellant  contends*that  the  company's  agent,  Mr.  Cham- 
berlain, had,  under  his  contract  with  the  appellant,  no  authority  to 
employ  a  subagent,  and  that  therefore  the  defendant  was  not  liable 
I  under  the  contract  of  the  agent.    The  contract  between  the  defend- 

I  ant  and  its  agent  Chamberlain  was   introduced  in  evidence,   and 

counsel  for  appellant  have  discussed  its  various  provisions  at  con- 
siderable length  in  their  brief.  It  is  contended  by  the  respondent 
that  the  provisions  contained  in  the  contract  between  the  defendant 
and  its  agent  are  not  material  in  this  case,  as  the  plaintiff  seeks  to 
recover  the  action  upon  the  sole  ground  that,  having  communicated 
to  the  appellant  the  contract  made  between  him  and  Mr.  Chamber- 
lain, this  contract  was  ratified  by  the  appellant,  and  it  promises  to 
pay  the  same,  and  this  seems  to  have  been  the  view  taken  of  the 
case  by  the  court  in  its  charge  to  the  jury  as,  among  other  things, 
it  instructed  them  as  follows :  "The  evidence  shows  that  Chamber- 
lain promised  the  plaintiff  he  should  have  all  above  $187.50  as  com- 
mission.     The  court  instructs  you  that  the  defendant  is  not  liable 
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for  that  commission,  unless  they,  with  the  knowledge  of  what 
Chamberlain  had  done,  ratified  and  promised  to  pay  it.  Mr.  Nelson 
contends  that  he  reported  by  letter  promptly  to  the  company  this 
matter,  and  received  a  letter,  the  contents  of  which  he  stated  to  you. 
Now,  if  the  company  in  that  letter  promised  to  pay  the  $32.50.  if 
that  was  a  part  of  the  contents  of  that  letter,  then  plaintiff  may  re- 
cover, otherwise  not."  We  are  inclined  to  take  the  view  that  re- 
spondent is  right  in  his  contention  as  he  did  not  claim  the  right  to 
recover  the  amount  alleged  to  be  due  him  from  the  defendant,  upon 
the  ground  that  he  was  a  subagent,  or  that  Chambjrlain  was  au- 
thorized to  bind  the  defendant  company  to  the  payment  of  his 
claim.  It  may  therefore  be  conceded  for  the  purpose  of  this  de- 
cision that  Chamberlain  had  no  authority  to  appoint  a  subagent  or 
autl'iority  to  bind  the  defendant  by  the  contract  made  by  him,  unless 
the  defendant,  with  full  knowledge  of  all  the  facts,  ratified  the 
same,  and  promised  the  plaintiff  to  pay  him  the  commsision  thus 
agreed  upon  between  him  and  Chamberlain. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
admitting  secondary  evidence  of  the  correspondence  alleged  to  have 
taken  place  between  the  plaintiff  and  the  defnedant  over  the  objec- 
tion of  the  appellant.  On  the  trial,  the  plaintiff  having  testified  that 
Tie  had  destroyed  the  letters  received  by  him  from  the  defendant, 
not  expecting  to  have  any  litigation  with  the  defendant,  and  not 
deeming  it  necessary  to  preserve  them,  and  upon  proof  that  due  no- 
tice was  given  to  the  defendant  to  produce  such  letters  in  its  pos- 
session as  related  to  this  matter,  he  was  permitted  by  the  court  to 
state  the  substance  of  their  contents.  We  are  of  the  opinion  that 
the  court  committed  no  error  in  admitting  this  evidence  as  it  was 
satisfactorily  established  that  the  destruction  of  the  letters  was  not 
for  the  purpose  of  preventing  their  being  used  as  evidence,  or  with 
any  other  improper  motives,  and  the  defendant  has  been  required  to 
produce  the  original  letters  from  the  plaintiff  to  the  defendant  and 
copies  of  such  letters  as  it  had  written  to  the  plaintiff.  The  general 
rule  as  to  the  admission  of  such  evidence  seems  to  be  that  in  order 
to  lay  a  foundation  for  secondary  evidence  it  must  be  shown  that 
the  original  writing  is  lost  or  destroyed  by  time,  mistake,  or  acci- 
dent, or  is  in  the  hands  of  the  adverse  party  who  has  had  due  notice 
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to  produce  it  on  the  trial.    Section  770,  Thompson  on  Trials. 

It  is  contended  by  the  appellant  that  the  notice  given  to  the  de- 
fendant to  produce  the  correspondence  between  the  parties  in  its 
possession  was  not  sufficiently  specific,  but  we  are  of  the  opinion 
that  this  contention  is  not  tenable,  and  that  the  notice  was  sufficiently 
specific,  and  gave  to  the  defendant  all  the  necessary-  information  to 
enable  it  to  comply  with  the  notice,  and  to  produce  such  letters  as 
It  had  in  its  possession  between  the  plaintiff  and  itself  relative  to 
the  sale  of  I  he  machine.  The  rule  seems  to  have  been  substantially 
complied  with  in  this  case,  as  the  letters  were  destroyed  through  in- 
advertence, and  the  proper  notice  was  given. 

It  is  further  contended  by  the  appellant  that  there  is  no  compe- 
tent evidence  of  any  contract  between  the  plaintiff  and  the  appellant, 
but  assuming  that  the  secondary  evidence  was  properly  admitted,  it 
is  quite  clear  that  there  was  ample  evidence  of  such  a  contract,  and 
that  the  jury  was  fvdly  justified  in  finding  from  that  evidence  that 
the  appellant  bound  itself  to  carry  out  the  agreement  made  between 
Chamberlain  as  agent  of  the  appellant  and  plaintiflF. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
and  order  denying  a  new  trial  are  affirmed. 


J.  t.  KELLEY  &  CO.  v.  MEAD. 
(Opinion  filed,  November  29,  1905.) 
On  rehearing.     Affirmed. 

For  former  opinion,  see  18  S.  D.  594,  loi  N.  W.  882. 
Hon.  J.  H.  McCoy,  Judge. 

S.  H.  Cramncr,  for  appelant.  Chas,  M.  Stevens,  for  respond- 
ent. " 

CORSOX,  J.  This  case  was  decided  at  a  former  term  of  this 
court,  and  is  reported  in  lor  N.  W.  882.  On  petition  a  rehearing 
was  granted,  and  the  case  is  now  before  us  on  such  rehearing. 

The  rehearing  was  granted  upon  the  contention  mainly  of  ap- 
pellant's counsel  that  there  was  a  conflict  between  the  decision  in 
the  case  at  bar  and  the  decision  in  the  case  of  Edmison  et  al.  v. 
Sioux  Falls  Water  Company,  10  S.  D.  440,  y^  X.  W.  910,  and  that 
under  the  decision  in  that  case  the  court  should  have  excluded  in  the 
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case  at  bar  all  proof  of  damages  for  the  use  and  occupation  of  tn^ 
premises  while  the  injunction  was  in  force,  and  compelled  the  Q^' 
fendant  to  recover  for  such  damages,  if  any,  by  an  ordinary  ^^^^^ 
at  law.     But  after  a  careful  reexamination  of  the  decision   i^  ^ 
case  at  bar,  we  are  of  the  opinion  that  there  is  no  conflict  betvve 
the  two  decisions,  and  that  the  case  at  bar  is  clearly  distinguis"^^ 
from  the  Edmison  Case.    In  the  case  at  bar  the  defendant  W^^    , 
prived  of  the  use  of  his  property  during  the  pendency  of   ti*^ 
junction  order,  from  September  loth  to  November  28th.     E^y    ^^^ 
order  the  defendant  was  restrained  from  taking  possession    *^*     ^e 
property  or  in  any  manner  interfering  with  the  possession    ^  ^  .l 
plaintiff.     The  defendant,  being  deprived  of  the  possession    of  *''^ 
property,  lost  the  use  and  rent  of  the  same  during  the  time  he  n^r^q 
so  restrained,  and  the  damages  arising  from  the  suspension  of  y^i 
right  was  the  actual,  natural,  and  proximate  result  of  the  injunction 
order.    The  defendant,  it  is  true,  was  not  restrained  from  collectings 
his  rent  pending  the  injunction  order,  but  he  was  restrained  from 
taking  possession  of  the  property  or  in  any  manner  interfering  with 
the  plaintiff's  possession  of  the  same.    In  the  Edmison  Case  the  de- 
fendant was  restrained  from  collecting  its  water  rent  by  cutting  off 
the  supply  of  water  in  the  building  occupied  by  the  plaintiffs,  but 
it  was  not  restrained  from  pursuing  its  ordinary  remedy  to  collect 
its  water  rent  through  the  medium  of  the  courts,  or  deprived  of  its 
property,  and  during  the  larger  part  of  the  time  that  the  injunction 
order  was  in  force,  the  plaintiffs  were  perfectly  responsible,  and  any 
judgment  for  the  value  of  the  water  supplied  them  by  the  defendant 
could  have  been  enforced  against  them.     Mr.   Sutherland,  in  his 
work  on  Damages,  says:   "If  the  restraint  keeps  the  owner  of  prop- 
erty out  of  possession  or  deprives  *him  of  its  use,  the  compensation 
is  given  upon  the  same  principle  as  in  other  cases  of  wrongful  de- 
privation.   Where  a  party  was  prevented  from  enjoying  the  benefit 
of  his  real  estate  by  injunction,  which  was  obtained  without  cause, 
the  value  of  the  use  and  occupation  was  given  as  damages,  but  an 
injunction   interfering  with   the  collection  of  rents   due  does  not 
change  the  legal  relation  of  landlord  and  tenant,  so  as  to  entitle  the 
former  to  recover  for  use  and  occupation ;  but  the  true  basis  of  the 
recovery    is     the    losses     from    the    insolvency    of    the    tenants 
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during  the  pendency  of  the  injunction."  2  Sutherland  on 
Damages,  pages  69  70.  The  case  at  bar  comes  clearly 
within  the  rule  laid  down  by  Mr.  Sutherland.  As  before  stated,  the 
loss  of  rent  by  the  defendant  was  a  natural  and  proximate  loss 
caused  by  being  deprived  of  the  use  of  his  property  during  the 
pendency  of  the  injunction  order,  and  for  the  loss  sustained  he  was 
entitled  to  have  his  damages  assessed  in  this  action.  We  are  of  the 
opinion,  therefore,  that  our  former  decision  was  clearly  right.  The 
other  questions  suggested  by  counsel  in  the  petition  for  rehearing 
were  so  fully  considered  and  decided  in  our  former  opinion  that  a 
further  discussion  of  them  is  not  necessary  in  this  opinion. 

The  judgment  of  the  circuit  court,  and  order  denying  a  new 
trial,  are  affirmed. 


STATE  V.  JACKSON. 

Under  Laws  1903,  p.  88,  c.  79,  §  26,  providing  tnat  every  officer, 
agent,  or  clerk  of  any  bank,  who  makes  any  false  statements  or  en- 
tries in  its  books,  or  subscribes  or  exhibits  any  false  paper,  with  the 
intent  to  deceive  any  person  authorized  to  examine  as  to  the  condition 
of  such  institution,  or  subscribes  or  makes  false  reports,  shall  be  sub- 
ject to  imprisonment,  etc.,  while  the  prosecution  is  not  obliged  to  show 
what  particular  motive  prompted  the  accused  to  make  the  report  made 
by  him  to  the  bank  examiner,  proof  of  its  intentional  falsity  is  essen- 
tial to  conviction. 

CORSON,  J.,  dissenting. 

(Opinion  filed,  December  30,  1905.) 

Error  to  Circuit  Court,  Clark  County.  Hon.  George  H.  Mar- 
quis, Judge. 

Carl  Jackson  was  convicted  of  subscribing  and  making  a  false 
leport  to  the  bank  examiner,  in  violation  of  Laws  1903,  p.  81,  c.  79, 
and  brings  error.    Reversed. 

C.  G.  Shcrzcood  and  C.  X.  Sczvard,  for  plaintiff  in  error.  Philo 
Hall,  Atiy.  Gen.  {Aubrey  Lazcrence,  of  counsel) y  for  the  State. 

FLXLER,  P.  J.  As  charged  in  the  information,  plaintiff  in  er- 
ror was  found  guilty  of  the  crime  of  subscribing  and  making  a  false 
report  to  the  bank  examiner,  in  violation  of  chapter  79,  p.  81,  Laws 
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1903.  As  this  statute  has  been  carefully  considered  and  declared 
valid,  so  far  as  the  same  affects  this  case,  the  constitutional  ques- 
tions discussed  by  counsel  require  no  further  attention.  State  v. 
Struble,  19  S.  D.  646,  104  N.  W.  465.  Section  26  of  the  act  pro- 
vides that  **Every  officer,  agent  or  clerk  of  any  banking  institution 
under  this  title  who  subscribes  or  makes  any  false  statements  or  en- 
tries in  the  books  of  such  institution  or  subscribes  or  exhibits  any 
false  paper  with  the  intent  to  deceive  any  person  authorized  to  ex- 
amine as  to  the  condition  of  such  banking  institution,  or  subscribes 
or  makes  false  reports,  shall  be  subject  to  imprisonment  at  hard 
labor  in  the  state  penitentiary,  for  such  term,  not  less  than  one  (i) 
year  or  more  than  ten  ( 10)  years,  as  the  court  trying  him  may  des- 
ignate." 

Insanity  seems  to  have  been  the  only  defense,  and  the  court  in- 
structed the  jury  in  part  as  follows :  "It  is  sufficient  to  call  your  at- 
tention to  the  statute,  and  to  the  fact  that  *  *  *  this  is  not  a  case 
wherein  the  existence  of  any  particular  motive,  purpose,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species  or  degree 
of  crime.  *  *  *  There  is  no  question  but  that  the  accused  subscribed 
and  made  the  report  to  the  ex-officio  superintendent  of  banks.  He 
admits  that.  There  is  no  question  but  that  the  report  is  not  correct. 
His  attorney,  Mr.  Sherwood,  admitted  that  in  his  statement  to  you, 
while  his  other  attorney  in  his  argument  admitted  its  falsity.  In- 
correct and  false  are  not  necessarily  the  same  words,  and  it  will  be 
for  you  to  say  under  these  instructions,  upon  all  the  evidence, 
whether  it  is  falsi  or  not.  If  you  find  that  it  was  false,  then  you 
necessarily  find  that  the  accused  committed  the  act  charged  against 
him,  and  will  need  to  consider  all  the  evidence  in  the  case  under 
these  instructions  as  determining  whether  or  no  the  accused  was 
S£.ne  or  insane,  conscious  or  unconscious,  at  the  time  he  committed 
the  act."  While  the  prosecution  is  not  obliged  to  ♦show  what  par- 
ticular motive  prompted  the  accused  to  make  such  a  report  as  he 
placed  in  the  hands  of  the  bank  examiner,  proof  of  its  intentional 
falsity  seems  essential  to  a  conviction,  and  it  was  erroneous  to  in- 
struct the  jury  to  the  effect  that  criminal  intent  or  a  purpose  to  de- 
ceive is  not  a  necessary  element  of  the  offense.  We  are  forced  ta 
this  conclusion,  because  the  jury  might  reasonably  infer  from  the 
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instructions  given  that  wrongful  intent  is  not  an  ingredient  of  the 
crime  charged  in  the  information,  and  such  appears  to  have  been  the 
theory  of  the  learned  circuit  court.  It  is  evident  that  the  phrase 
^'wiih  intent  to  deceive"  applies  to  every  act  penalized  by  the  statute 
and  the  adjective  "false,"  used  to  modify  the  word  "reports,"  cer- 
tainly implies  criminal  turpitude.  As  the  examiner  may  lawfully 
call  for  information  which  can  be  furnished  only  by  an  experienced 
and  accurate  accountant  familiar  with  all  the  details  of  the  banking 
business,  neither  the  Legislature  nor  public  justice  have  decreed  a 
term  in  the  penitentiary  for  the  person  who,  in  ignorance  of  the 
facts,  makes  an  honest  mistake.  ^ 

The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
ordered. 

CORSON,  J.,  dissents. 


SALMER  V.  BOARD  OF  COMERS  OF  CLAY  COUNTY  et  al. 

Under  Rev.  Pol.  Code,  §  2225,  providing  that,  whenever  any  pro- 
ceedings shall  be  commenced  to  restrain  the  collection  of  a  tax,  the 
correct  amount  of  taxes  due  upon  the  property  must  be  ascertained  and 
Judgment  given  therefor  against  the  taxpayer,  and  the  court  may,  if 
in  its  opinion  the  assessment  is  void  or  voidable,  order  a  reassessment 
of  the  property  to  be  made,  the  court,  on  annulling  on  certiorari  an  as- 
sessment laid  by  the  county  board  of  equalization  for  irregularity  in 
the  proceedings  of  the  board,  should  either  render  Judgment  for  the 
Just  amount  of  taxes  due  or  order  a  reassessment  of  the  property. 

(Opinion  filed,  December  30,  1905.) 

Appeal  from  Circuit  Court,  Clay  County.  Hon.  E.  G.  Smith, 
Judge. 

Certiorari  by  O.  T.  Salmer  against  the  board  of  Commissioners 
of  Clay  county  and  another.  From  a  judgment  in  favor  of  plain- 
tiff, defendants  appeal.    Reversed. 

£.  B.  Healy,  State's  Atty.,  H.  G,  Tilton,  and  C.  H.  Dillon,  for 
appellants.  Thomas  Sterling  and  Gunderson  &  Gunderson,  for  re- 
spondent. 

FULLER,  P.  J.  This  appeal  is  from  a  judgment  rendered  for 
plaintiff  in  a  certiorari  proceeding  instituted  to  annul  the  assess- 
ment and  avoid  all  payment  of  taxes  laid  by  defendants,  a  county 
board  of  equalization,  upon  his  moneys  and  credits,  for  the  year 
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1904,  no  part  of  which  had  been  subjected  to  taxation  for  that  year. 
The  facts  are  disputed,  and,  so  far  as  essential  to  any  question  of 
law  presented,  may  be  stated  thus :  At  the  proper  time  the  assessor 
for  the  city  of  Vermilion,  of  which  plaintiff  was  a  resident,  assessed 
his  personal  property  at  $50,  but  wholly  neglected  to  assess  his  tax- 
able moneys  and  credits,  all  of  which  were  omitted  from  the  assess- 
ment roll,  and  the  same  was  not  placed  thereon  nor  in  any  manner 
considered  by  the  city  board  of  equalization.  After  the  city  auditor 
had  made  his  return  to  the  county  auditor,  and  at  a  meeting  of  the 
county  board  of  equalization  held  on  the  5th  day  of  July,  1904,  it 
issued  its  order,  ^hich  was  duly  served  upon  plaintiff,  requiring  him 
at  a  specified  time  and  place  to  appear  and  show  cause  before  such 
board  and  county  auditor  why  his  moneys  and  credits  should  not 
be  assessed  and  listed  for  taxation.  Pursuant  to  this  order  to  show 
cause,  and  ac  a  regularly  adjourned  meeting  of  the  county  board  of 
equalization,  plaintiff  was  assessed  in  the  sum  of  $1,660  for  moneys 
and  credits  so  omitted  from  the  assessment  roll,  and  shortly  there- 
after the  county  auditor  discovered  and  placed  thereon  an  additional 
$750  in  moneys  and  credits,  which  plaintiff  had  failed  to  return,  and 
the  entire  amount,  aggregating  $2,400,  was  made  to  bear  a  just  and 
equal  proportion  of  taxation. 

Without  the  expression  of  a  doubt  that  plaintiff  was  the  owner 
of  $2,400  in  moneys  and  credits  taxable  in  the  city  of  Vermilion  for 
the  year  1904,  his  counsel  zealously  urge  that  the  county  board  of 
equalization  was  powerless  to  make  an  original  assessment,  and  the 
trial  court  was  justified  in  refusing  to  order  a  reassessment  or  grant 
defendants*  demand  for  judgment  for  taxes  in  such  a  sum  as  might 
be  found  justly  due  upon  the  property.  As  our  view  of  the  second 
point  above  mentioned  renders  investigation  of  the  first  proposition 
unnecessary,  it  may  be  admitted,  without  deciding,  that  all  the 
county  board  of  equalization  did  in  the  premises  was  absolutely  null 
and  void,  for  the  reason,  as  claimed  by  counsel  for  plaintiff,  that  the 
city  board  of  equalization  had  exclusive  power  to  "place  upon  and 
add  to  the  assessment  roll  any  property,  real  or  personal  subject  to 
taxation,  which  has  been  omitted  therefrom  by  the  owner  or  by  the 
assessor,  and  enter  the  same  at  a  valuation  so  that  it  will  bear  an 
equal  and  just  proportion  of  taxation."     Rev.  Pol.  Code,  §  1263. 
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So  far  as  material  to  this  case,  section  2225  of  the  Revised  Political 
Code  is  as  follows:  "Whenever  any  action  or  proceeding  shall  be 
commenced  and  maintained  before  any  court  to  prevent  or  restrain 
the  collection  of  any  tax  or  part  thereof,  or  any  particular  act  of 
any  officer  in  the  collection  thereof,  *  *  *  or  to  restrain,  prevent,  re- 
cover or  delay  any  payment  of  taxes,  the  true  and  just  amount  of 
taxes  due  upon  such  property  or  by  such  person  must  be  ascertained 
and  judgment  must  be  rendered  and  given  therefor  against  the  tax- 
payer, and  the  court  may,  if  in  its  opinion  the  assessment  or  any  sub- 
sequent proceeding  has  been  rendered  void  or  voidable  by  the  omis- 
sion or  commission  of  any  act  required  or  prohibited,  order  a  reas- 
sessment of  such  property  to  be  made  by  the  proper  officer  acting 
at  the  time  of  making  such  order  and  the  taking  by  the  proper  offi- 
cers then  acting  of  all  such  steps  subsequent  to  assessment  as  shall 
be  necessary  to  amend  such  assessment  and  levy,  to  the  end  that 
the  whole  matter  might  be  adjudicated  in  the  one  action  or  proceed- 
ing and  the  proper  proportion  or  ratio  of  tax  be  paid  by  the  property 
owner."  "That  said  assessment  may  be  declared  void  and  set  aside, 
and  the  record  thereof  canceled,*'  is  the  avowed  and  only  purpose 
of  this  certiorari  proceeding  to  bring  the  record  of  the  city  and 
county  boards  of  equalization  before  the  circuit  court  for  review, 
and  if,  in  the  opinion  of  such  court,  the  assessment  be  rendered  void, 
either  by  the  alleged  prohibited  proceeding  on  the  part  of  the  county 
board  of  equalization  or  the  omission  of  the  city  board  of  equaliza- 
tion to  perform  the  required  acts  essential  to  a  valid  assessment, 
judgment  for  the  just  amount  should  be  rendered,  or  a  reassessment 
of  such  property  ordered,  as  required  by  statute,  "to  the  end  that 
the  whole  matttr  may  be  adjudicated  in  one  action  or  proceeding, 
and  the  proper  proportion  or  ratio  of  tax  be  paid  by  the  property 
owner."  Pettigrew  et  al.  v.  Moody  County,  17  S.  D.  275,  96  N. 
W.  94;  Campbell  v.  Equitable  Loan  &  Trust  Co.,  14  S.  D.  483,  85 
N.  W.  lois;   Clark  v.  Darlington,  11  S.  D.  418,  78  N.  W.  997. 

Assuming,  without  conceding,  the  soundness  of  the  sole  con- 
tention of  counstl  for  respondent,  that  defendant  acted  without 
jurisdiction  because  exclusive  power  to  place  omitted  property  on 
the  assessment  roll  is  given  to  the  city  board  of  equalization,  it  must 
of  necessity  follow  that  the  assessmtnt  was  rendered  void  by  the 
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omission  of  such  board  to  perform  a  duty  required  by  statute,  and 
the  unauthorized  acts  of  the  county  board  of  equalization  stand  for 
naught,  while  the  necessity  for  ordering  a  reassessmtnt  of  the  prop- 
erty, or  the  rendition  of  a  judgment  for  the  true  and  just  amount 
of  taxes  due  thereon,  remains  unimpaired.  Mindful  that  certiorari 
is  the  usual  and  perhaps  most  appropriate  remedy  to  review  void 
acts  of  boards  of  equalization,  the  Legislature  evidently  intended  to 
extend  its  statutory  proceeding  under  such  writ  to  the  judicial  as- 
certainment of  the  just  amount  due  from  the  taxpayer,  the  payment 
of  which  he  would  otherwise  escape,  and  there  is  no  merit  in  the 
claim  that  the  court  can  go  no  further  than  to  determine  whether 
such  boards  have  regularly  pursued  their  authority. 

A  reversal  must  follow  for  the  reasons  herein  expressed,  and 
the  case  is  remanded  to  the  circuit  court,  with  the  direction  that 
plaintiff's  moneys  and  credits  be  lawfully  subjected  to  taxation  for 
the  year  1904. 


SIOUX  FALLS  BREWING  &  MALTING  CO.  v.  WOOD. 
Opinion  filed,  January  10,  1906.) 
Appeal  from  Circuit  Court,  Day  County.    Hon.  J.  H.  McCoy^ 
Judge. 

Action  by  the  Sioux  Falls  Brewing  &  Malting  Company  against 
J.  D.  Wood.  From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Frank  Scars,  (H,  H.  Potter,  for  counsel),  for  appellant.  S,  H. 
Cranmcr,  for  respondent. 

CORSON,  J.  This  is  an  appeal  by  the  plaintiff  from  an  order 
dissolving  proceedings  in  attachment.  The  warrant  was  issued  upon 
an  affidavit  stating,  among  other  things,  as  grounds  for  the  attach- 
ment, ''that  the  defendant  had  departed  from  the  state  of  South  Da" 
kota  with  intent  to  defraud  his  creditors,  that  the  defendant  is  about 
to  remove  his  property  from  said  state  of  South  Dakota  with  intent 
to  defraud  his  creditors,  and  that  the  defendant  has  secreted  a  por- 
tion of  his  property."  On  the  24th  day  of  January,  1905,  the  order 
previously  made  by  the  court  to  show  cause  why  the  attachment  in 
said  action  should  not  be  vacated  and  set  aside  came  on  for  hear- 
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ing,  and  on  the  hearing  the  appellant  supported  his  affidavit  for  an 
attachment  by  the  affidavits  of  Obe  S.  Kiser  and  Simon  C.  Nelson, 
and  relied  mainly  on  the  affidavit  of  said  Nelson.  The  defendant 
in  his  affidavit  denied  fully  all  of  the  allegations  contained  in  the  af- 
fidavit upon  which  the  attachment  was  issued,  and  the  affidavits 
made  by  Nelson  and  Kiser  so  far  as  the  same  tended  to  prove  an 
intention  on  his  part  to  depart  from  the  state,  remove  his  property 
from  the  state,  or  secrete  the  same  with  intent  to  defraud  his  cred- 
itors. On  the  hearing  it  was  shown  by  the  affidavit  of  Mr.  Cran- 
mer,  attorney  for  defendant,  and  by  the  defendant's  own  affidavit, 
that  previous  to  the  hearing  the  said  Nelson  had,  on  being  ques- 
tioned by  said  Cranmer,  admitted  that  many  of  the  material  state- 
ments made  by  him  in  his  affidavit  were  untrue  and  ought  not  to 
have  been  made,  and  that  an  affidavit  prepared  by  Mr.  Cranmer 
correcting  said  mistakes  was  probably  true,  but  that  he  did  not  de- 
sire to  get  further  complicated  in  the  matter,  and  therefore  refused 
to  sign  the  affidavit.  The  court  in  its  decision  evidently  disregarded 
the  said  affidavit  of  Nelson,  and  it  very  properly  did  so,  as  the 
statements  made  by  Nelson  in  his  affidavit,  and  conflicting  state- 
ments made  to  the  defendant  and  his  attorney,  were  such  that  no 
reliance  could  be  properly  placed  upon  the  same.  Disregarding 
the  affidavit  of  Nelson,  there  was  practically  little  or  no  evidence 
to  support  appellant's  attachment.  The  defendant,  as  before  stated, 
maile  a  very  full  statement,  showing  the  reasons  for  his  absence 
from  the  state,  and  satisfactorily  explained  all  the  circumstances 
connected  with  his  departure  which  tended  in  any  manner  to  prove 
an  intention  on  his  part  to  depart  from  the  state  or  to  remove  or 
secrete  his  property  with  intent  to  defraud  his  creditors.  There  was 
a  letter  also  introduced  in  evidence  on  the  part  of  the  appellant 
which,  read  in  connection  with  Nelson's  affidavit,  contains  certain 
statements  tending  to  prove  a  fraudulent  intent  on  the  part  of  the 
defendant;  but  this  letter  of  itself  affords  ver>'  slight  evidence  of 
such  intention.  The  affidavits  are  quite  lengthy,  and  no  useful  pur- 
pose would  be  served  by  repro<lucing  them  in  this  opinion.  It  is 
sufficient,  therefore,  to  say  that  after  a  careful  examination  of  the 
same  we  are  of  the  opinion  that  the  court  committed  no  error  in 
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dissolving  the  attachment,  and  that  the  order  of  the  court  dissolv- 
ing the  same  should  be,  and  the  same  is,  affirmed. 
FULLER,  P.  J.,  dissents. 


DODSON  V.  CROCKER. 


Where  a  complaint  alleged  that  defendant  agreed  to  purchase 
from  plaintiff  a  mechanic's  lien,  provided  it  should  prove  to  be  a  "first 
claim"  on  the  property,  and  it  was  alleged  that  it  wa&  a  first  claim, 
but  that  defendant  failed  to  purchase,  and  the  answer  denied  that  the 
lien  was  a  first  claim,  and  it  appeared  that  there  were  taxes  upon  the 
property,  and  the  court  found  that  the  lien  was  not  a  first  claim  and 
that  the  taxes  were  valid  claims  against  the  property,  it  was  a  sufficient 
finding  upon  the  issue  as  to  whether  the  taxes  were  claims  within  the 
meaning  of  the  parties,  though  stated  as  a  conclusion  of  law. 

(Opinlou  filed,  January  17,  1906.) 
Appeal  from  Circuit  Court,  Minnehaha  ^County.     Hon.  J.  W. 
JoNKS,  Judge. 

Action  by  Emery  F.  Dodson,  as  surviving  partner  of  F.  A. 
Fisher  &  Co.,  against  Charles  T.  Crocker.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.    Affirmed. 

C.  H.  Winsor  and  Aikens  &  Judge,  for  appellant.  Boyce  & 
Warren  and  Bailey  &  Voorhees,  for  respondent. 

HANEY,  J.  Adhering  to  the  views  heretofore  expressed,  the 
issues  in  this  action  will  be  restated  only  so  far  as  necessary  to  de- 
termine a  question  of  practice  not  alluded  to  in  our  former  decision. 
Dodson  V.  Crocker,  i6  S.  D.  481,  94  N.  W.  391.  The  complaint  set 
forth  a  written  contract  between  the  plaintiff  and  one  E.  J.  Torrey, 
wherein  the  latter  agreed  to  purchase  a  certain  mechanic's  lien 
claim,  provided  he  should  find  upon  investigation  that  such  lien  was 
"a  first  claim"  upon  the  property  against  which  it  was  filed.  It  al- 
leges that  the  lien  was  "a  first  claim  against  the  property,"  that 
Torry  was  defendant's  agent,  that  the  lien  was  not  purchased,  and 
that  it  was  subsequently  sold  for  several  thousand  dollars  less  than 
Tony  agreed  to  pay  for  it.  The  learned  circuit  court  found  that 
the  plaintiff  and  Torry  made  the  contract  as  set  out  in  the  complain  c, 
that  Torry  acted  as  defendant's  agent,  that  the  contract  was  not 
complied  with  by  either  Torry  or  the  defendant,  and  that  the  lien 
was  subsequently  sold  for  several  thousand  dollars  less  than  Torry 
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agreed  to  pay  for  it.  It  also  found  as  a  fact  that  certain  taxes  "were 
valid  claims"  upon  the  property  against  which  the  mechanic's  lien 
was  filed  when  the  contract  was  made,  and  concluded  as  matter  of 
law  that  at  the  time  such  contract  was  made  the  lien  referred  to 
therein  "was  not  a  first  claim  upon  the  property,"  and  for  that  rea- 
son the  qualified  acceptance  of  the  plaintiff's  proposition  to  sell  never 
became  operative,  and  the  contract  never  became  binding  upon 
Torry  or  the  defendant.  The  existence  of  the  taxes  is  not  disputed. 
That  the  lien  of  the  taxes  was  superior  to  the  mechanic's  lien  must 
be  conceded.  Hence,  the  vital  question  was  whether  the  taxes  were 
*'claims"  within  the  meaning  of  the  contract. 

Evidently  assuming  that  the  unexplained  language  of  the  con- 
tract required  them  to  be  so  regarded,  parol  evidence  was  intro- 
duced to  show  that  Torry  had  knowledge  of  their  existence  when 
the  contract  was  made,  and  that  it  was  not  intended  by  the  parties 
that  they  should  be  regarded  as  claims  which  excused  performance. 
The  evidence  touching  this  point  was  conflicting,  and  if,  as  as- 
sumed in  our  former  decision,  the  learned  circuit  court  found  in 
favor  of  the  defendant,  its  findings  must  be  sustained.  But  it  is 
now  insisted  that  the  circuit  court  failed  to  find  what  the  fact  was 
Avith  respect  to  this  issue,  and  that  its  decision  can  be  sustained 
only  on  the  theory  that  parol  testimony  was  inadmissible  to  explain 
the  written  agreement.  Tliis  contention  is  untenable.  The  allega- 
tion of  the  complaint,  denied  by  the  answer,  is  "that  such  lien  was 
a  first  claim  upon  the  property  against  which  it  was  filed."  The 
circuit  court  states  as  a  conclusion,  from  the  facts  found  in  its  de- 
cision, "that  the  lien  *  *  *  was  not  a  first  claim  upon  the  property 
against  which  it  w^as  filed."  This  was  the  issue  tendered  by  the 
pleadings,  the  ultimate  fact  to  be  ascertained ;  and  it  is  none  the 
less  a  finding  of  fact  because  stated  as  a  conclusion  of  law.  Jones 
v.  Clark,  42  Cal.  180;  Breuner  v.  Insurance  Co.,  51  Cal.  loi.  Tak- 
ing the  decision  as  a  whole,  it  is  clear  the  trial  court  found  that  the 
lien  was  not  "a  first  claim"  against  the  property  within  the  meaning 
of  the  contract,  as  understood  by  the  parties,  and,  as  the  evidence 
upon  which  such  finding  was  based  is  conflicting,  it  must  be  sus- 
tained by  this  court.  Moreover,  as  the  existence  of  unpaid  taxes 
was  immaterial,  unless  they  were  claims  within  the  meaning  of  the 
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contract,  and  as  it  should  be  presumed  that  the  trial  court  would  not 
burden  its  decision  with  immaterial  matter,  the  finding  that  the 
taxes  ''were  valid  claims  against  the  property"  should  be  regarded 
as  a  finding  that  they  were  valid  claims  within  the  meaning  of  the 
contract. 

So  this  court  was  clearly  correct  in  its  former  conclusions,  and . 
the  judgment  appealed  from  must  be  affirmed. 


COMMERCIAL  STATE  BANK  OF  SALEM  v.  KENDALL  et  al. 

Whera  the  transfer  of  a  homestead  by  the  husband  to  the  wife  was 
not  for  the  purpose  of  defrauding  creditors  in  case  of  future  abandon- 
ment, the  conveyance  was  not  rendered  fraudulent  by  the  fact  that 
thereafter  the  husband,  went  elsewhere,  and,  after  filing  on  a  govern- 
ment homestead,  was  joined  by  his  family. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  McCook  County.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  the  Commercial  State  Bank  of  Salem  against  Pon- 
sonby  Kendall  and  others.  From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Hosmer  H,  Keith  and  W,  R.  Holly,  for  appellant.  A.  C,  Bier- 
natzki,  for  respondents. 

FULLER,  P.  J.  This  appeal  is  from  a  judgment  for  defendants 
in  an  action  to  set  aside  a  warranty  deed  of  the  homestead  from  a 
husband  to  his  wife,  on  the  ground  that  such  conveyance  was  made 
to  defraud  plaintiff,  a  creditor  of  the  grantor,  and  the  material  facts 
established  by  the  evidence,  and  found  by  the  trial  court,  may  be 
^  briefly  stated  as  follows :  In  the  year  1898  the  premises  in  question,, 
consisting  of  a  house  and  two  lots  in  the  city  of  Salem,  now  worth 
$1,600,  were  purchased  by  the  defendant  Ponsonby  Kendall,  and 
had  been  continuously  occupied  as  the  homestead  of  himself  and 
family  for  more  than  five  years  prior  to  January  18,  1904,  when  he 
conveyed  the  same  to  his  wife.  Mary  M.  Kendall,  for  the  purpose 
of  vesting  in  her  an  absolute  fee-simple  title,  and  without  any  in- 
tention to  defraud  his  creditors. 

In  view  of  the  undisputed  evidence  plainly  showing  that  the 
transfer  of  this  homestead  to  the  wife  was  not  colorable,  nor  for 
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the  purpose  of  enabling  the  husband  to  withhold  the  same  from  his 
creditors  in  case  of  future  abandonment,  such  conveyance  was  not 
rendered  fraudulent  by  the  fact  that  he  soon  afterwards  left  his 
wife  and  children  in  the  occupancy  of  the  premises,  and  went  to  a 
remote  county  to  engage  in  the  practice  of  his  profession,  and,  af- 
ter filing  on  a  government  homestead,  was  joined  by  his  family 
several  months  later.  The  facts  disclosed  by  this  record  fall  far 
short  of  bringing  the  case  within  the  doctrine  announced  in  Kettle- 
schlager  v.  Ferrick,  12  S.  D.  455,  81,  N.  W.  889,  76  Am.  St.  Rep. 
623,  where  an  action  was  pending  against  the  grantor  when  he  ex- 
ecuted a  deed  to  his  wife  pursuant  to  a  confessedly  secret  agree- 
ment between  the  parties  thereto  that  she  was  to  hold  the  naked  title 
for  his  exclusive  benefit,  so  that  they  might  defeat  the  claims  of  all 
existing  and  subsequent  creditors  aftdr  the  premises  had  ceased  to 
be  impressed  with  the  homestead  character.  According  to  the  in- 
tention of  both  parties  to  that  transaction,  the  property  abandoned 
as  a  homestead  still  belonged  to  Ferrick,  notwithstanding  the  sub- 
terfuge, and  in  recognition  of  the  axiom  that  creditors  are  never 
injured  by  the  transfer  of  exempt  property  we  say  in  the  opinion : 
**True  it  is,  as  a  general  rule,  that  creditors  are  not  injured  by  the 
conveyance  of  the  homestead  without  consideration ;  but  when  the 
transfer  is  such  that  the  property  has  not  ceased  to  belong  to  the 
grantor,  and  the  homestead  right  thereto  has  been  abandoned,  both 
by  the  grantor  and  grantee,  and  another  homestead  acquired  by 
them  independently  of  the  former,  the  statutory  exemption  right,, 
thus  fraudulently  impressed  with  a  secret  trust,  ceases  to  exist  as 
to  the  premises  first  occupied,  and  a  creditor  made  such  by  the 
wrongful  acts  of  the  parties  to  such  deed  has  the  right  to  interfere." 
As  fraud  upon  creditors  cannot  be  predicated  upon  the  dispo- 
sition of  the  homestead,  the  husband  had  a  right  to  vest  the  entire 
estate  in  his  wife,  and,  such  being  his  honest  intention,  a  resulting 
trust  in  favor  of  plaintiff  was  not  created  by  the  conveyance.  Bates 
V.  Callender,  3  Dak.  256,  16  X.  W.  506;  First  National  Rank  v. 
North,  2  S.  D.  480,  51  N.  \V.  96;  Noyes  v.  Belding,  5  S.  D.  603, 
59  N.  W.  1069;  I^alz  V.  Nelson,  171  Mo.  682,  72  S.  W.  527; 
Vaughan  v.  Thompson,  17  111.  78;  Smith  et  al.  v.  Rumsey  et  al., 
33  Mich.  183;    Skinner  v.  Jennings,  137  Ala.  295,  34  South.  622\ 
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Delashmut  v.  Trau  et  al.,  44  Iowa,  613;  Kvello  v.  Taylor,  5  N.  D. 
76,  63  X.  \V.  889;  Taylor  v.  Duesterberg,  9  N.  E.  907;  Roark  v. 
Bach  et  al,  76  S.  W.  340;  Bank  of  Bladen  v.  David  et  al.,  74  N. 
W.  42;  Keith  V.  Albrecht,  94  X.  W.  677.  The  homestead  of  the 
debtor  not  being  an  asset  susceptible  of  fraudulent  transfer,  it  was 
not  incumbent  upon  the  defendants  to  refute  the  allegation  that  the 
deed  was  executed  to  hinder  and  delay  plaintiff  in  the  collection  of 
its  unsecured  claim  against  the  grantor  for  office  rent;  but  their 
testimony  admitted  over  objection  was  competent  as  tending  to 
prove  an  antecedent  and  steadfast  purpose  to  alienate  the  property 
by  vesting  an  absolute  title  in  the  wife. 

This  conclusion  being  decisive  of  the  case,  the  judgment  ap- 
pealed from  is  affirmed. 


FLAXDERS  v.  FREXCH  et  al. 

The  owner  of  a  threshing  machine  may  mortgage  the  future  earn- 
ings of  the  eame,  as  against  earnings  of  laborers  employied  in  running 
the  machine,  provided  the  intent  of  the  mortgagor  to  mortgage  all  of 
such  earnings,  including  the  wages  of  employes,  is  clearly  shown  by 
the  mortgage,  and  the  description  of  the  mortgage  Is  sufficiently  defin- 
ite, and  the  time  and  place  within  which  the  earnings  are  to  accrue  are 
sufficiently  specified. 

The  purchaser  of  a  threshing  outfit  executed  a  chattel  mortgage 
to  the  seller  to  secure  a  part  of  the  price,  describing  all  the  mortga- 
gor's title  to  all  earnings  and  proceeds,  whether  in  the  form  of  money, 
notes,  orders,  or  accounts,  to  be  earned  by  the  mortgagor  with  the 
thrashing  outfit  during  the  seasons  of  1903  and  1904  in  certain  coun- 
ties. The  mortgage  specifically  described  the  threshing  machine,  and 
provided  that  the  mortgagee  should  deliver  to  the  mortgagor  40  per 
cent,  of  all  earnings  turned  over,  either  in  cash,  threshing  orders, 
notes,  or  accounts,  pro  rata,  according  to  the  amount  having  been  paid 
to  the  mortgagee  to  be  used  by  the  mortgagor  for  the  payment  of  the 
running  expenses  of  the  machine,  etc.  Held,  that  such  mortgage  was 
not  invalid  for  failure  to  sufficiently  describe  the  future  earnings  in- 
tended to  be  mortgaged. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  H.  McCoy, 
Judge. 

Action  by  Archie  Flanders  against  Minard  P.  French,  in  which 
Clayton  Jones  was  garnished   and   M.  R.   Baskerville  intervened, 
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claiming  the  fund  attached  under  a  chattel  mortgage.  From  a 
judgment  in  favor  of  plaintiff,  intervener  appeals.     Reversed. 

Sears  &  Potter  and  C.  C.  Bush,  for  appellant. 

An  agreement  can  be  made  in  this  state  to  create  a  Hen  upon 
property  not  yet  acquired  by  the  lienor  or  not  yet  in  existence.  Civ. 
Code  Sec.  2024.  Sykes  v.  Hannawalt,  65  N.  W.  682.  Earnings 
under  an  existing  contract  may  be  assigned.  Payne  v.  Mobile,  4 
Ala.  333;  Fields  v.  New  York,  6  N.  Y.,  179,  57  Am.  Dec.  435; 
Devlin  v.  New  York,  63  N.  Y.  8;  Hall  v.  Buffalo,  i  Keyes  193; 
People  V.  Dayton,  50  How.  Pr.  143 ;  Emery  V.  Lawrence,  8  Cush., 
151 ;  Macomber  v.  Doane,  2  Allen  541 ;  Boylen  v.  Leonard,  Id., 
407;  Taylor  v.  Lynch,  5  Gray  49;  Lannen  v.  Smith,  7  Gray  150; 
Weed  V.  Jewett,  2  Met.  608,  37  Am.  Dec.  115;  James  v.  Newton, 
2  New  Eng.  Rep.  820,  142  Mas.  366;  Garland  v.  Huntington,  51 
N.  H.  409;  Hawley  v.  Bristol  39  Conn.  26;  Augur  v.  New  York 
Belting  &  P.  Co.,  39  Conn.  526 ;  Haynes  v.  Thompson,  6  New  Eng. 
Rep.  80,  141  Me.  125;  Ruple  v.  Bindley,  91  Pa.  296;  McManaman 
V.  Hanover  Coal  Co,,  9  Kulp.  181 ;  State  Bank  v.  Hastings,  15 
Wis.  83;   Civil  Code  Sec.  2047. 

C  A,  Wells  and  B.  A.  Walton,  for  respondent. 

An  agreement  can  be  made  in  this  state  to  create  a  lien  upon 
property  not  acquired  by  the  lienor,  or  not  yet  in  existence ;  but  in 
order  that  there  may  be  an  assignment  of  future  earnings  it  is  es- 
sential that  the  expectation  of  such  earnings  shall  be  based  upon  an 
existing  contract  of  employment,  as  without  such  contract  there 
cannot  be  any  valid  assignment,  either  in  law  or  equity,  of  wages 
and  salary  to  be  earned  in  the  future.  Cyclopedia  of  Law  and  Pro- 
cedure, Volume  4,  page  28.  Kent's  Com.  14th  Edition,  Volume  2, 
page  400.  There  is  nothing  in  the  mortgage  to  show  a  manner  by 
which  his  sixty  per  cent  is  to  be  separated  from  the  remaining  forty 
per  cent  or  by  which  it  may  be  determined,  and  for  that  reason 
alone  the  instrument  is  certainly  void  for  uncertainty.  Jones  on 
Chattel  Mortgages,  4th  Edition,  Section  56.  Cobbey  on  Chattel 
Mortgages,  Section  182.  Cass  v.  Gunnison,  25  N.  W.  52 :  Fowler 
v.  Hunt,  48  Wis.  345;   Blakely  v.  Patrick,  12  Am.  Rep.  600. 

CORSON,  J.  This  is  an  appeal  by  the  intervener  from  a  di- 
rected verdict  and  judgment  entered  in  favor  of  the  plaintiff.    The 
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action  was  brought  by  the  plaintiff  to  recover  for  services  perform- 
ed by  himself  and  team  for  the  defendant  French,  who  was  engaged 
in  running  a  threshing  machine,  and  Clayton  Jones,  the  other  de- 
fendant w^as  gamisheed  as  a  debtor  to  French  for  certain  threshing 
performed  for  him.  Baskerville,  the  intervener,  claimed  to  be  the 
owner  of  the  indebtedness  due  from  Jones  to  French  under  and  by 
vii^ue  of  a  chattel  mortgage  contract  executed  by  said  French  the 
deWdant  to  him,  purporting  to  cover  the  earnings  of  the  said  ma- 
chine for  the  years  1903  and  1904  in  certain  parts  of  Day  and  Rob- 
erts counties.  The  intervener's  alleged  chattel  mortgage  was  ex- 
cluded by  the  court,  and  a  verdict  directed  in  favor  of  the  plaintiff. 

The  learned  circuit  court,  in  directing  a  verdict,  instructed  the 
jury  as  follows:  **The  court  being  of  the  opinion  that  the  interven- 
er, M.  R.  Baskerville,  could  not  recover  upon  his 'complaint  in  in- 
tervention in  this  case  for  the  reason  the  mortgage  upon  threshing 
earnings  is  so' indefinite  and  uncertain  as  not  to  amount  to  a  mort- 
gage at  all,  the  court  therefore  directs  a  verdict  in  favor  of  the 
plaintiff.''  The  question  presented  for  the  court's  decision  is  as  to 
the  sufficiency  of  description  in  the  chattel  mortgage  so  executed 
by  French  to  the  intervener,  Baskerville. 

The  amount  due  from  French  to  the  plaintiff  for  his  work  and 
labor  was  conceded.  That  Jones  was  indebted  to  French  in  the 
amount  claimed  for  threshing  was  also  conceded.  The  execution 
and  recording  of  the  chattel  mortgage  in  the  manner  required  by 
law  was  not  questioned.  The  so-called  chattel  mortgage  contract  is 
in  words  and  figures  as  follows,  to-wit:  "That  the  undersigned, 
*  *  *  party  of  the  first  part,  being  justly  and  lawfully  indebted  to 
M.  R.  Baskerville,  party  of  the  second  part,  in  the  sum  of  fourteen 
hundred  dollars  principal  and  interest  thereon,  according  to  the  con- 
dition of  notes  described  as  follows:  *  *  *  Now,  therefore,  for  the 
purpose  of  better  securing  said  notes  and  any  and  all  renewals  of 
extensions  of  said  notes,  or  any  part  thereof,  and  in  addition  to  such 
security  as  has  been  heretofore  given,  the  said  party  of  the  first  part 
does  hereby  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto 
the  party  of  the  second  part,  *  *  *  all  the  right,  title  and  interest  of 
said  party  of  the  first  part  to  all  earnings  and  proceeds,  whether  in 
the  form  of  money,  notes,  thresh  orders,  or  accounts,  to  be  earned 
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l)y  us  and  with  our  threshing  outfit  for  all  threshing  done  during 
+he  seasons  of  1903  and  1904,  meaning  and  intending  hereby  to  sell, 
assign,  mortgage  and  transfer  unto  the  party  of  the  second  part  the 
entile  earnings  during  said  time  in  the  territory  hereinafter  desig- 
iiaicd,  with  that  certain  new  rig  now  owned  by  said  party  of  the 
first  part  and  dosci'bcd  as  follo.vs,  to-wit:  One  Advance  tracton 
strawburning  engine.  22  horse  power,  shop  No.  4,851,  one  Advance 
separator,  size  40  by  6f),  shop  No.  11,575,  with  all  attachments,  fix- 
tures and  appliances,  complete.  Said  rig  known  as  the  La  Duke 
Ti'fj!;.  The  territory  in  which  said  threshing  machinery  is  to  be  ope- 
rated is  as  follows,  to-wit:  The  territory  of  Wheatland,  Egeland, 
and  any  other  townships  which  said  rig  may  be  operated  in  the 

county  of  Day,  and  the  townships  of in  the  county  of 

Roberts,  all  in  the  state  of  S.  Dakota.  *  *  *  It  is  hereby  agreed  on 
the  part  of  M.  R.  Baskerville  to  deliver  over  to  the  undersigned 
upon  request  40  per  cent,  of  all  the  earnings  turned  over  to  it,  either 
in  cash,  thresh  orders,  notes  or  accounts  pro  rata,  according  to 
amount  having  been  paid  over  to  said  second  party  to  be  used  by 
the  undersigned  for  the  payment  of  running  expenses  of  said  ma- 
chine. Said  party  of  the  first  part  covenants  and  agrees  with  the 
said  party  of  the  second  part,  to  run  and  operate  said  threshing  rig 
faithfully  and  economically  in  said  above-described  territory  during 
each  season  and  to  furnish  all  necessary  men  and  teams  to  operate 
same  at  their  own  cost  and  expense  and  in  their  own  behalf.  Said 
party  further  agrees  that  before  leaving  any  job  of  threshing,  they 
will  procure  from  the  party  for  whom  said  threshing  was  done  a 
setlement  either  in  cash  or  an  accepted  order,  or  good  thirty-day 
note  and  to  turn  the  same  over  to  said  second  party  or  its  agent  on 
Monday  of  each  week  during  the  threshing  season.  Said  first  party 
further  agrees  to  keep  true  and  correct  books  of  accounts  of  all 
threshing  done  and  of  all  moneys  received  or  owing  for  such 
threshing  and  to  exhibit  the  same  to  said  second  party  or  its  agents 
for  examination  when  requested :  it  is  agreed  that  nothing  con- 
tained herein  shall  be  so  construed  as  changing  or  abrogating  in 
any  manner  whatever  the  existing  obligations  of  the  undersigned  to 
said  M.  R.  Baskerville  but  that  this  instrument  is  given  only  as  ad- 
ditional security.     Said  party  of  the  second  part  is  to  receive  11 
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thresh  orders  and  notes  and  accounts  which  may  be  turned  over  to 
it  vinder  and  pvirsuant  to  this  agreement,  as  collateral  to  above-de- 
scribed note  and  to  apply  the  proceeds  (except  amounts  returned  to 
first  party)  as  fast  as  collected  upon  the  indebtedness  above  de- 
scribed. It  is  agreed  that  said  second  party  shall  make  reasonable 
efforts  to  collect  said  thresh  orders,  notes  and  accounts  at  expense 
of  first  party,  but  said  second  party  is  not  to  be  held  liable  for  any 
failure  to  collect  any  of  said  thresh  orders,  notes  or  accounts.  We 
hereby  acknowledge  full  satinsfaction  of  all  warranties  on  above-de- 
scribed tnreshing  machinery  and  acknowledge  the  receipt  of  a  true 
and  correct  copy  of  this  mortgage.  In  testimony  whereof,  the  said 
parties  of  the  first  part  have  hereunto  set  their  hands  and  seals  this- 
14th  day  of  February,  A.  D.  1903." 

It  is  contended  by  the  respondent,  in  support  of  the  ruling  of 
the  court  below  in  directing  a  verdict,  that  the  instrument  denomin- 
ated a  chattel  mortgage  is  sp  indefinite  and  uncertain  that  parties^ 
are  unable  to  determine  therefrom  what  earnings  it  was  intended  to 
cover.    The  appellant,  on  the  other  hand,  contends  that  the  alleged 
mortgage  in  controversy  was  fully  authorized  by  the  provisions  of 
our  Code,  and  that  it  was  sufficiently  definite  and  certain,  and  that 
under  its  provisions  he  was  entitled  to  recover  the  amount  of  the 
money  due  from  Jones,  or. at  least  60  per  cent,  of  the  same.    We 
are  inclined  to  take  the  view  that  the  appellant  is  right  in  his  con- 
tention.    It  is  undoubtedly  true  that  under  the  provisions  of  our 
Code  the  owner  of  a  threshing  machine  may  mortgage  the  earnings 
of  the  same  which  may  be  earned  in  the  f utuer  and  ,that  such  mort- 
gagee may  hold  such  earnings  as  against  the  laborers  employed  in 
running  such  machine,  providing  the  intention  of  the  mortgagor  to 
mortgage  all  the  earnings  of  the  machine,  including  the  wages  of 
the  employees,  is  -clearly  shown  by  the  chattel  mortgage,  and  the 
description  of  the  machine  is  sufficiently  definite,  and  the  time  and 
place  within  which  the  earnings  are  to  accrue  are  sufficiently  speci- 
fic, to  give  subsequent  purchasers  or  claimants  notice  that  the  same 
are  so  mortgaged.     That  such  a  mortgage  may  be  made,  or  earn- 
ings subsequently  accrued,  does  not  seem  to  be  seriously  questioned 
by  the  respondent,  his  contention  being  that  the  description  of  the 
earnings  to  be  assigned,  and  the  locality  of  such  earnings,  are  not 
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sufficiently  specific  to  constitute  a  valid  mortgage  of  the  subsequent 
earnings ;  and  such  seems  to  have  been  the  view  of  the  learned  cir- 
cuit court.  But  the  chattel  mortgage,  when  carefully  examined, 
does  not  seem  to  be  open  to  these  criticisms.  It  seems  to  be  clear 
and  specific  in  its  terms,  showing  an  intention  of  the  mortgagor  to 
mortgage  the  entire  earnings  of  the  machine,  including  the  earnings 
of  the  employees  while  being  run  in  the  localities  specified  in  tlie 
counties  of  Day  and  Roberts  during  the  years  1903  and  1904. 

It  is  contended  by  the  respondent  that  the  method  of  ascertain- 
ing the  40  per  cent,  to  be  repaid  to  the  mortgagor,  or  making  the  di- 
vision, is  indefinite  and  uncertain.  This  contention  is  clearly  un- 
tenable. It  is  particularly  specified  that  a  division  is  to  be  made 
of  all  the  earnings  turned  over,  either  in  cash,  thresh  orders,  notes, 
or  accounts,  pro  rata,  according  to  the  amount  having  been  paid; 
that  is,  40  per  cent,  is  to  be  paid  over  to  the  mortgagor  in  the  same 
proportion  of  notes,  orders  and  accounts  that  may  accrue  as  those 
received.  It  is  difficult  to  see  how  the  mortgage  contract  could 
have  been  made  more  definite  and  certain  in  this  regard.  The  ma- 
chine itself  which  is  to  be  run  by  the  mortgagor,  is  particularly  de- 
scribed by  numbers,  so  that  it  can  be  easily  identified.  The  terri- 
tory in  which  the  machine  is  Jto  be  operated,  and  the  years  in  which 
the  same  is  to  be  operated,  are  very  fully  and  particularly  described. 
No  one,  after  examining  the  record,  would  fail  to  find  therein  a  de- 
scription which  would  enable  him,  aided  by  inquiries  which  the  in- 
strument Itself  suggests  and  directs,  to  identify  the  earnings  in- 
tended to  be  mortgaged.  The  terms  of  the  contract  seem  to  fulfill 
the  most  exacting  requirements  of  the  rule  which  reauires  the  in- 
tention of  parties  to  be  clearly  and  fully  expressed  before  a  court 
will  enforce  the  contract.  We  can  discover  no  reason  why  such  a 
contract,  if  sufficiently  clear  and  specific,  should  not  be  enforced  by 
the  courts.  Such  contracts  enable  parties  of  small  means  to  secure 
threshing  rigs  ,and  to  pay  for  them  out  of  their  earnings.  There  is 
nothing  in  the  terms  of  such  contracts  contrary  to  public  policy,  or 
to  the  best  interests  of  agricultural  communities,  but  they  rather 
tend  to  encourage  and  develop  such  interest.  After  a  careful  exam- 
voi.  90.  s.  D.  21. 
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ination  of  the  provisions  of  the  contract  of  mortgage  in  controversy, 
we  are  clearly  of  the  opinion  that  the  learned  circuit  court  erred  in 
holding  it  insufficient,  and  in  directing  a  verdict  in  favor  of  the 
plaintiff. 

The  judgment  of  the  circuit  court  is  reversed. 


ISSENHUTH  V.  RIEGEL. 

Covenants  in  a  contract  of  sale  of  the  controlling  interest  in  a 
corporation,  the  par  value  of  the  stock  of  which  was  $40,000,  that  the 
financial  condition  of  the  company  at  the  time  of  delivery  of  the  stock 
in  goods,  accounts,  and  moneys  shall  aggregate  $40,000,  plus  any 
profits  that  may  have  accrued  since  the  commencement  of  the  business, 
less  the  legitimate  expenses  of  the  company,  and  that  it  has  either  the 
goods,  moneys,  or  accounts  representing  the  full  amount  of  moneys 
paid  in  for  stock,  or  $40,000,  less  current  expenses  paid  and  plus  any 
profit  that  may  have  accrued  since  the  commencement  of  the  com- 
pany's business  are  not  to  the  eCEect  that  the  property  represented  by 
the  corporation  should  equal  $40,000. 

(Opinion  filed.  January  10,  1906.) 

Appeal  from  Circuit  Court,  Beadle  County.  Hon.  Charles  S. 
Whiting,  Judge. 

Action  by  Charles  C.  Issenhuth  against  Andrew  Riegel.  Judg- 
ment for  defendant.    Plaintiff  appeals.  .  Affirmed. 

IVm,  Issenhuth,  for  appellant.     T.  H.  Null,  for  respondent. 

CORSON,  J.  This  is  an  action  by  the  plaintiff  to  recover  of 
the  defendant  the  sum  of  $3,952.68  claimed  to  be  dvie  him  on  ac- 
count of  the  breach  of  a  contract.  Findings  and  judgment  being  in 
favor  of  the  defendant,  the  plaintiff  has  appealed.  The  action  is 
based  upon  a  contract,  the  material  parts  of  which  are  as  follows : 
"This  agreement,  made  and  entered  into  this  26th  day  of  Septem- 
ber, A.  D.  1902,  by  and  between  Andrew  Riegel,  *  *  *  party  of  the 
first  part,  and  C.  C.  Issenhuth  *  *  *  party  of  the  second  part,  wit- 
nes.scth:  That  said  party  of  the  first  part  has  this  day  contracted  to 
sell  and  does  hereby  sell  to  the  said  party  of  the  second  part  two 
hundred  and  seventy-five  (275)  shares  of  the  capital  stock  of  the 
George  M.  Read  Company  of  Huron,  South  Dakota;  said  shares 
being  of  the  par  value  of  one  hundred  dollars  ($100)  each  ^nd  be- 
ing all  fully  paid  up.  *  *  *  The  said  party  of  the  second  part  here- 
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by  agrees  to  pay  for  the  said  two  hundred  and  seventy-five  (275) 
shares  of  stock  as  aforesaid  the  sum  of  twenty-seven  thousand  five 
hundred  dollars  ($27,500)  in  cash  at  the  time  of  the  delivery  of 
said  stock,  duly  assigned  to  the  party  of  the  second  part  by  the  said 
parry  of  the  first  part.  Said  party  of  the  first  part  hereby  agrees  to, 
and  with,  said  party  of  the  second  part,  that  the  said  two  hundred 
and  seventy-five  (275)  shares  of  stock  at  the  time  of  the  delivery 
of  the  contract  constitute  the  controlling  interest  in  the  George  M. 
Read  Company,  and  that  said  party  of  the  first  part  further  cov- 
enants and  agrees  that  all  the  stock  issued  and  outstanding  in  said 
corporation  at  the  time  of  making  this  contract  is  four  hundred 
(400)  shares  of  stock  of  the  par  value  of  forty  thousand  dollars 
($40,000)  and  that  each  of  the  said  shares  are  paid  up  in  full.  *  *  * 
The  said  party  of  the  first  part  also  covenants  and  agrees  that  the 
financial  condition  of  the  said  company  at  the  time  of  the  delivery 
of  this  stock  and  the  assumption  of  the  management  of  said  com- 
pany, in  goods,  accounts  and  moneys  shall  aggregate  the  sum  of 
forty  thousand  ($40,000)  dollars  plus  any  profits  that  may  have 
accrued  since  the  commencement  of  the  business,  less  the  legitimate 
expenses  of  the  company.  Said  party  of  the  first  part  also  covenants 
and  agrees  that  there  are  no  outstanding  obligations  or  liabilities 
of  the  company  excepting  what  it  owes  for  goods  duly  contracted 
for  and  delivered  to  it,  and  that  it  has  either  the  goods,  moneys 
or  accounts  representing  the  full  amount  of  moneys  paid  in  for 
capital  stock  or  for  the  forty  thousand  dollars  ($40,000)  less  cur- 
rent expenses  paid  and  plus  any  profit  that  may  have  accrued  since 
the  commencement  of  the  business  of  the  George  M.  Read  Com- 
pany." 

At  the  time  of  the  execution  of  the  contract  the  plaintiff  paid 
$1,000  in  cash  and  was  given  30  days  in  which  to  take  an  account 
of  the  stock  of  goods  owned  by  said  George  M.  Read  Company, 
Said  examination  was  made  and  the  stock  of  said  company  appear- 
ed by  the  invoices,  books  of  account,  etc.,  to  be  of  the  value  of 
$40,040;  but  plaintiff  alleges  that  by  reason  of  errors  made  in  tak- 
ing the  account  of  said  stock,  bills  receivable,  bills  payable,  profits, 
expenses,  etc.[  the  actual  value  of  the  said  property  as  represented  by 
the  said  capital  stock  was  $36,837.70,  and  the  court  so  finds.     The 
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court,  notwithstanding  this  finding,  concludes  as  a  matter  of  law 
that  there  was  no  breach  of  the  contract  and  that  plaintiff  was  not 
entitled  to  recover  thereon.  The  case  comes  to  this  court  on  the 
pleadings,  findings  of  the  court,  and  judgment.  The  principal  ques- 
tion arises  in  this  case  upon  the  construction  of  the  two  last  clauses 
of  the  contract.  It  will  be  noticed  that  the  defendant  covenants  and 
agrees  that  the  financial  condition  of  said  company,  at  the  time  of 
the  delivering  of  the  stock  and  the  assumption  of  the  management 
of  said  company  by  the  plaintiflF,  in  accounts,  goods,  and  moneys, 
shall  aggregate  the  sum  of  $40,000,  plus  any  profits  that  may  have 
accrued  since  the  commencement  of  the  business,  and  less  the  leg- 
itimate expenses  of  the  coitipany.  It  is  contended  by  the  appellant 
that  the  covenant  in  this  case  was  that  the  stock,  at  the  time  of  the 
assumption  of  the  management  of  said  company,  in  goods,  accounts^ 
and  moneys,  should  aggregate  the  sum  of  $40,000;  but  this  clause 
must  be  read  in  connection  with  the  balance  of  the  clause  which 
provides  that  the  amount  shall  be  $40,000  plus  any  profit  and  less 
the  legitimate  expenses  of  the  company.  The  court,  in  its  finding, 
finds  that  the  profit  was  the  sum  of  $1,127.42  and  that  the  legitimate 
expenses  were  $4,289.72,  and  hence  that  there  was  no  breach  of 
^he  covenant.  We  are  inclined  to  take  the  view  that  the  construction 
placed  upon  this  clause  by  the  court  is  the  correct  one,  and  that  un- 
der the  findings  of  the  court  there  was,  in  fact,  no  breach  of  the 
covenant.  It  will  also  be  noticed  that  the  defendant,  in  the  second 
clause,  covenants  that  the  corporation  either  has  goods,  moneys,  or 
accounts  representing  the  full  amount  of  money  paid  in  for  capital 
stock,  namely,  $40,000,  less  current  expenses  and  plus  any  profit. 

It  is  contended  by  the  appellant  that  it  was  the  intention  of  the 
parties  that  the  property  represented  by  the  corporation  should 
equal  $40,000,  or  the  par  value  of  its  capital  stock;  but  the  court 
is  not  at  liberty  to  conjecture  as  to  what  the  intention  of  the  parties 
was,  except  so  far  as  that  intention  can  be  determined  from  the 
language  used  in  the  contract.  And  certainly  the  language  used 
will  not  bear  the  construction  contended  for  by  appellant.  Had  the 
words  "plus  profits"  and  "less  legitimate  expenses'*  been  omitted, 
possibly  the  construction  contended  for  by  appellant  might  have 
been  the  correct  one ;  but  the  qualifying  words  used  very  materially 
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qualify  th^  otherclauses  of  ^thq  contract.  ^This  view,  is  strengthened 
by  tlie  fourth  finding  of  the  conrt,  in  which  the  court,  aniong  other 
things,  finds  that  the  ''plaintiflF,  assisted  by  the  officer^  arid  employes 
of  said  company,  made  an  examination  and  inventory  of  the  affairs 
and  assets  of  said  company.  Upon  the  completion  of  such  .exam- 
ination and  inventory  the  plaintiff  paid  defendant  the  balance"  ac- 
cording to  the  terms  of  said  contract.  It  does  not  affirmatively  ap- 
pear that  the  defendant  was  present  or  took  any  part  in  taking  said 
inventory,  and  there  is  no  claim  on  the  part  of  the  appellant  that  the 
defendant  made  any  misrepresentation  or  by  collusion  with  the  of- 
ficers of  the  company,  or  otherwise  sought  in  any  manner  to  mis- 
lead the  plaintiff  in  taking  the  inventory  above  referred  to.  There 
is  no  implied  warranty  on  the  part  of  the  defendant  that  the  inven- 
tory taken  was  correct,  or  that  no  mistakes  had  been  made  therein, 
or  that  the  stock  was  of  the  value  of  $ioo  per  share.  Section  1323, 
Civ.  Code,  provides:  ^'Except  as  prescribed  by  this  article  a  mere 
contract  of  sale  or  agreement  to  sell  does  not  imply  a  warranty.'* 
McCormick  H.  M.  Co,  v.  Watson,  5  S.  D.  10,  57  N.  W.  945 ;  Bank 
V.  Kurtz,  99  Pa.  344,  44  Am.  Rep.  112;  Allen  v.  Pegram,  16  Iowa, 
163 ;  Renton  v.  Maryott  et  al.,  21  N.  J.  Eq.  123.  The  contract  in 
controversy  in  this  action  does  not  come  within  any  of  the  excep- 
tions contained  in  the  article  upon  the  subject  of  warranty.  There 
being  no  breach  of  the  defendant's  express  covenants,  and  no  breach 
of  any  implied  covenants,  there  would  seem  to  be  no  theory  upon 
which  the  plaintiff  was  entitled  to  recover  in  this  action. 
The  judgment  of  the  circuit  court  is  affirmed. 


HELLAND  v.  COLTON  STATE  BANK. 

The  common-law  rule  as  to  contracts  of  an  Infant  being  changed 
only  by  Civ.  Code,  §  17,  providing  that  a  minor  over  18  years  old  may 
make  a  contract  beneficial  to  himself,  which  is  voidable  only  by  dis- 
afiirmance  before  or  within  a  year  after  his  majority,  on  restoring 
what  he  received  or  paying  its  equivalent,  with  interest,  his  contract  of 
suretyship,  from  which  he  can  derive  no  advantage,  may  be  avoided  by 
his  merely  disaffirming  It  as  provided  by  said  statute. 

Plaintiff,  in  an  action  based  on  his  contract  of  suretyship,  it  hav- 
ing been  made  when  he  was  a  minor  and  his  disaffirmance  of  it  after 
his  majority,  having  testified  that  he  did  not  attain  his  majority  till  a 
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certala  time  after  tlie  making  of  the  contract,  and  this  being  undis- 
puted, and  there  being  no  controverting  circumstances,  and  no  i^istruc- 
tion  having  been  requested  that  in  determining  whether  plaintiff's  tes- 
timony as  to  his  age,  which  was  evidently  hearsay,  was  worthy  of  be- 
lief, his  interest  or  physical  appearance  should  be  taken  into  consider- 
ation, but  the  only  defense  sought  to  be  established  at  the  trial  being 
ratification  after  plaintiff  became  of  age,  it  was  not  reversible  error 
to  instruct  that  plaintiff,  it  seems,  was  at  the  time  of  making  the  con- 
tract a  minor,  and  became  of  age  a  certain  time  thereafter,  that  tes- 
tified to  by  plaintiff. 

(Opinion  filed,  January  10,  1906.) 

'  Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  Josepk 
W.  Jones,  Judge. 

Action  by  Nelson  O.  Helland  against  the  Colton  State  Bank. 
Judgment  for  plaintiff.     Defendant  appeals.     Affirmed. 

Ragde  &  Wimns,  for  appellant.    Joe  Kirhy,  for  respondent. 

FULLER,  P.  J.  Plaintiffs  liability  as  surety  on  the  promis- 
sory note  of  another  was  the  ultimate  question  presented  by  this 
action  to  recover  $215,  collected  by  the  defendant  bank  as  the  ag- 
gregate amount  due  on  two  promissory  notes,  of  $100  each,  be- 
longing to  plaintiff  and  indorsed  to  such  bank  as  collateral  security. 
The  uncontroverted  facts  out  of  which  the  points  presented  on  this 
appeal  arose  may  be  stated  thus:  Plaintiff,  a  native  of  Norway, 
who  claims  that  he  was  under  the  age  of  21  years  and  unable  to 
speak  the  English  language,  borrowed  $60  from  the  defendant  bank 
on  the  nth  day  of  March,  1904,  giving  his  note  therefor  secured 
by  the  two  notes  above  mentioned,  which  were  executed  and  deliv- 
ered to  him  by  Martin  Austin  in  settlement  for  labor  performed 
prior  to  November  i,  1903.  These  collateral  notes  were  fully  paid 
to  the  bank  on  the  5th  day  of  November  following,  and  $207.75  ^^ 
the  amount  was  used  to  satisfy  the  note  which  plaintiff  had  signed 
as  surety  on  the  5th  day  of  April,  1904,  and  the  balance  was  cred- 
ited on  his  personal  note  of  $60,  which  was  subsequently  paid  in 
full,  and  no  question  concerning  it  is  involved  in  this  action.  It 
was  shown  that  Christ O.Engevik,  for  whom  plaintiff  became  surety, 
was  an  old  customer  of  the  defendant  bank,  who  had  apparently  be- 
come insolvent,  and  the  note  in  question  was  given  by  him  to  secure  ^ 
the  extension  of  an  existing  indebtedness,  the  payment  of  which 
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was  being  insisted  upon,  and,  according  to  the  testimony  of  the 
cashier, .  plaintiff  was  taken  as  surety  on  the  strength  of  his  two 
Austin  notes,  with  the  understanding  that  they  should  be  held  as 
collateral  to  such  contract  or  suretyship.  Through  this  testimony 
of  the  cashier  is  controverted,  it  may  be  assumed  as  a  fact  that 
plaintiff  agreed  to  the  transaction ;  but  the  evidence  seems  sufficient 
to  justify  the  jury  in  its  conclusion  that  he  protested  at  the  time  of 
paying  his  own  note  in  November,  1904,  against  having  the  Enge- 
vik  note  paid  with  the  money  collected  by  the  bank  on  the  Austin 
notes,  and  it  is  undisputed  that  within  two  months  after  reaching 
his  majority  he  authorized  an  attorney  to  disaffirm  his  contract, 

I  which  was  immediately  done,  with  a  demand  for  a  surrender  of  the 

money,  which  was  refused  by  the  bank  before  the  commencement 

!  of  this  action. 

As  a  general  proposition,  one  who  executes  a  promissory  note 

I  as  surety  does  so  without  the  anticipation  of  a  reward,  and  such 

contracts,  being  self-evidently  against  the  interests  of  an  infant, 
have  been  held  absolutely  void  at  common  law  and  under  many 
statutes ;  but  the  following  cases  are  to  the  effect  that  he  may  bind 
himself  by  distinct  confirmation  after  reaching  the  age  of  majority : 
Harner  v.  Dipple,  31  Ohio  St.  72;  State  v.  Satter white,  20  S.  C. 
536;  Hinely  v.  Margaritz,  3  Pa.  428;  Owen  v.  Long,  112  Mass. 
403;  Fetrow  v.  Wiseman,  40  Ind.  1487  Maples  v.  Wightman,  10 
Am.  Dec.  149.  Whatever  may  be  the  law  elsewhere,  it  is  here  set- 
tled by  Sec.  17  of  the  Rev.  Civ.  Code  that  a  minor  over  the  age  of  18 
years  may  make  a  contract  beneficial  to  himself,  which  is  voidable 
only  by  disaffirmance  either  before  his  majority  or  within  one  year 
thereafter,  upon  restoring  what  he  received  or  paying  its  equivalent, 
with  interest ;  but  it  apparently  follows  that  a  contract  of  surety- 
ship, from  which  he  can  derive  no  advantage,  may  be  avoided  by 
merely  disaffirming  the  same  as  provided  by  statute.  According  to 
the  competent  and  undisputed  evidence  admitted  without  objection, 
plaintiff's  contract  of  suretyship  was  entered  into  on  the  15th  day 
of  April,  1904,  more  than  five  months  before  he  reached  the  age  of 
21  years  ,and  while  several  instructions,  equivalent  to  the  direction 
of  a  verdict  for  defendant,  were  requested  and  properly  refused, 
they  were  all  upon  the  hypothesis  that  plaintiff  was  a  minor.    Con- 
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sequently,  in  the  absence  of  any  controverting  circumstances,  it  was 
not  reversible  error  for  the  trial  court  to  instruct  the  jury  that  "the 
plaintiff,  it  seems,  was  at  the  time  of  the  making  of  these  two  notes 
a  minor,  and  became  of  age  on  the  ist  day  of  September,"  and  the 
charge  as  given  covered  every  essential  phase  of  the  case  and  con- 
tains nothing  of  which  the  defendant  can  rightfully  complain. 

In  a  criminal  case,  the  hearsay  testimony  of  an  infant  that  she 
was  under  the  age  of  i$  years  was  adjudged  competent  in  the  case 
of  Commonwealth  v.  PhiUips,  162  Mass.  504,  39  X.  E.  109,  and  in 
Houlton  V.  Manteuffel,  51  Minn,  185,  53  N.  W.  541,  it  was  held 
that,  **The  date  of  a  person's  birth  may  be  testified  to  by  himself 
or  by  members  of  his  family,  although  they  know  the  fact  only  by 
hearsay  based  on  family  tradition.'*  Evidently  the  knowledge  of 
plaintiff  as  to  his  age  was  hearsay  in  character,  and  had  it  been 
questioned  in  any  manner,  or  the  court  requested  to  instruct  the 
jury,  in  determining  whether  his  testimony  was  worthy  of  belief,  to 
take  into  consideration  his  interest  in  the  action  or  physical  appear- 
ance, a  different  question  might  have  been  presented  for  our  deter- 
mination. Ratification  after  becoming  of  age  was  the  only  defense 
sought  to  be  established  at  the  trial,  and  the  evidence  is  amply  suf- 
ficient to  sustain  the  jury  in  its  determination  of  that  issue  in  plain- 
tiff's favor. 

Finding  the  facts  and  circumstances  sufficient  to  sustain  the 
verdict  returned  adversely  to  the  defendant,  and  no  prejudicial  er- 
rors of  law  preserved  in  the  record,  the  jvidgment  appealed  from  is 
affirmed. 


SPRAGUE  V.  LOVETT  et  al. 

In  a  suit  to  foreclose  a  trust  deed,  permitting  the  amendment  of 
the  complaint  by  setting  up  assignments  of  the  trust  deed  to  plaintiff 
executed  after  the  commencement  of  the  action,  and  admitting  such 
assignments  in  evidence,  if  erroneous,  was  not  reversible  error,  where 
the  evidence  showed,  independntly  of  the  assignments  in  question, 
that  plaintiff  was  the  owner  and  holder  of  the  note  and  trust  deed. 

Plaintiff  advanced  for  the  owner  of  the  equity  in  land  the  amount 
due  upon  a  trust  deed  on  the  land,  intending  to  take  an  assignment  of 
the  trust  deed  and  notes  secured  thereby.  In  pursuance  of  his  intention, 
he  took  an  assignment  of  the  trust  deed  from  the  trustee  named  therein^ 
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taking  no  security  from  the  owner  of  the  equity.  The  money  advanced 
'toy  plaintiff  was  duly  paid  over  to  the  holder  of  the  note  and  trust  deed 
tlxrou£:h  his  agents,  but  the  latter  by  mistake  marked  the  note  "paid." 
Heltl,  that  the  transaction  vested  in  plaintiff  an  equitable  title  tp  the 
note  and  trust  deed,  such  as  to  entitle  him  to  foreclose  the  trust  deed, 
nbtwltlistanding  the  marking  of  the  note  as  paid. 

An  action  to  foreclose  a  trust  deed  is  not  barred  when  brought 
within  20  years  from  the  date  of  its  execution. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  Brookings  County.  'Hon.  Jui.f*AN 
Bennett,  Judge. 

Action  by  Ara  D.  Sprague  against  Richard  Lovett,  adminis- 
trator of  the  estate  of  Jacob  Lovett,  deceased,  and  others.  From  a 
judgment  in  favor  of  plaintiff,  certain  defendants  appeal.    Affirmed. 

Hall,  Laurence  &  Raddle,  for  appellants.  Cheez'cr  &  Chcrrcr 
and  W,  H,  Harries,  for  respondent. 

CORSON,  J,  This  is  an  action  to  foreclose  a  certain  trust 
deed  executed  in  April,  i88i,  made  to  secure  a  certain  promissory 
note  payable  on  or  about  the  ist  day  of  January,  i886,  and  to  can- 
cel certain  attempted  foreclosure  proceedings  of  the  said  trust  deed, 
by  advertisement  made  in  the  year  i888,  and  all  proceedings  had 
therein,  for  the  reason  that  said  proceedings  were  irregular  and 
Toid.  The  action  was  commenced  on  April  6,  1901,  by  the  plaintiff 
and  respondent,  Ara  D.  Sprague.  The  trust  deed  was  executed  by 
Jacob  Lovett  to  E.  S.  Ormsby  as  trustee ;  the  note  being  made  pay- 
able to  order  of  David  De  Shields,  the  beneficiary  named  in  said 
trust  deed.  In  November,  1881,  Jacob  Lovett  died,  and  Richard 
Lovett,  defendant  herein,  was  appointed  administrator  of  his  estate. 
Prior  to  January  i,  1886,  when  the  note  became  due,  one  Johanna 
McCarthy  became  the  owner  of  the  premises,  and,  being  unable  to 
take  up  the  note  and  trust  deed,  she  applied  to  the  plaintiff  to  ad- 
vance the  money  and  take  up  the  same  for  her,  and  he  thereupon 
advanced  the  amount  due  upon  the  note  and  trust  deed,  amounting 
to  $436,  and  forwarded  that  sum  to  Ormsby,  the  trustee  named  in 
the  trust  deed,  who,  it  seems,  forwarded  the  same  to  Boston,  where 
the  note  was  then  held,  and  the  note  and  trust  deed,  with  the  as- 
signment by  Ormsby,  were  returned  to  the  plaintiff,  who  claims  to 
be,  and  the  court  finds  since  has  been,  the  owner  and  holder  of  said 
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note  and  trust  deed.  In  188&  said  plaintiff  attempted  to  foreclose 
said  trust  deed  by  advertisement,  but  by  reason  of  certain,  irregular- 
ities the  said  foreclosure  proved  to  be  void,  and,  as  before  stated, 
he  now  brings  this  action  to  vacate  and  set  aside  these  proceedings 
and  to  foreclose  said  trust  deed.  The  appellants  by  their  answer 
among  other  things  alleged  a  special  lien  or  claim  upon  said  prem- 
ises by  virtue  of  a  certain  tax  deed  issued  to  one  Henry  McLain^ 
aiid  a  conveyance  of  title  from  said  McLain  to  them.  To  that  part 
of  the  appellant's  answer  setting  up  title  under  and  by  virtue  of  the 
tax  deed  the  plaintiff  filed  a  reply,  and  alleged  that  said  tax  deed 
was  void  upon  its  face,  and  that  there  were  various  errors,  irregu- 
larities, and  omissions  in  the  assessment  and  sale  of  said  premises 
tor  said  taxes  and  in  the  proceeding  for  the  sale,  and  prior  to  the 
issuance  of  said  tax  deed,  and  in  its  prayer  for  relief  in  that  reply 
the  plaintiff  for  the  first  time  asked  that  said  tax  deed  be  declared 
null  and  void  and  of  no  force  err  effect.  Upon  the  trial  of  the  action 
on  January  a8,  1902,  and  upon  application  the  court  allowed  the 
respondent  to  amend  his  complaint  by  adding  thereto  a  new  para- 
graph wherein  the  plaintiff  alleges  the  assignment  of  said  trust  deed 
and  note  from  David  De  Shields,  the  beneficiary  named  in  said  trust 
deed  and  the  payee  named  in  said  note,  to  himself,  and  also  alleged 
the  assignment  of  said  trust  deed  and  note  by  J.  J.  H.  Gregory  to- 
the  plaintiff;  the  latter  being  the  person  owning  the  note  at  the 
time  the  $436  was  paid  by  the  plaintiff.  There  is  no  allegation  in 
the  answer  that  the  note  has  been  paid,  except  that  they  allege  upon 
information  and  belief  that  prior  to  the  commencement  of  this  action- 
said  note  had  been  paid  and  canceled.  The  defendants  deny  that  the- 
plaintiff  was  the  owner  of  the  note  and  trust  deed,  and  deny  default 
in  the  conditions  of  said  trust  deed,  and  plead  the  statute  of  limita- 
tions of  6  and  10  years  and  ownership  of  the  property  under  the 
tax  deed.  At  the  conclusion  of  the  trial  findings  of  fact  and  con- 
clusions of  law  were  made  by  the  trial  court  in  favor  of  the  plain^ 
tiff  upon  all  the  issues,  and  finding  specially  that  the  plaintiff,  from 
and  since  January  6,  1886,  had  been  the  owner  and  holder  of  said 
note  and  trust  deed,  and  had  been  in  the  possession  thereof  since 
said  date ;  that  neither  Jacob  Lovett,  the  maker  of  the  note  and  who- 
executed  the  trust  deed,  the  administrator  of  his  estate,  nor  any  one 


Digitized  by 


Google 


1905.1  SPftAGUE  V.  LOVETT  et  al.  351 

in  their  behalf  had  made  any  payments  of  said  indebtedness  since 
the  contracting  thereof,  except  the  payment  of  the  first  four  interest 
coupons;  that  there  has  been  default  made  in  the  payment  of  the 
note  and  the  last  maturing  interest  coupon  and  in  the  payment  of 
the  taxes  levied  and  assessed  against  the  said  premises  and  in  the- 
conditions  of  the  trust  deed  in  question;  that  the  said  trust  deed 
was  a  sealed  instrument ;  and  that  the  action  was  brought  and  com- 
menced within  20  years  after  the  execution  of  the  trust  deed. 

It  is  contended  by  the  appelants  that  the  court  erred  in  permit- 
ting the  plaintiff  to  amend  his  complaint  on  the  trial  by  setting  up 
the  assignment  of  the  trust  deed  by  David  De  Shields,  payee  in  the 
note  and  beneficiary  in  the  said  trust  deed,  and  also  the  assignment 
of  the  same  made  by  said  J.  J.  H.  Gregory,  who  was  the  owner  and 
holder  of  the  note  and  trust  deed  at  the  time  of  the  alleged  transfer 
of  the  same  to  the  plaintiff,  which  assignments  were  executed  sub- 
sequent to  the  commencement  of  this  action.  Upon  the  note  and  in- 
terest coupon  unpaid  appears  the  word  "Paid,"  stamped  thereon  by 
a  firm  of  brokers  in  Boston  who  were  acting  as  agents  of  Gregorv 
in  the  receipt  of  the  money  alleged  to  have  been  paid  by  the  plain- 
tiff and  forwarded  to  them  by  Ormsby,  trustee  named  in  the  trust 
deed;  and  the  appellants  insist,  therefore,  that  the  note  was  paid 
and  could  not  be  purchased  by  the  plaintiff.  They  also  contend  that 
the  note  and  trustdeed  were  barred  by  the  statute  of  limitations^ 
which  they  claim  was  10  years  as  applied  to  this  transaction,  and 
they  also  contend  that  the  defendants  were  entitled  to  the  property 
under  and  by  virtue  -of  the  tax  deed  before  referred  to.  As  before 
stated,  the  court  finds  that  the  plaintiff  actually  advanced  the  money 
to  Johanna  McCarthy  as  a  loan  to  her,  and  took  an  assignment  of 
the  trust  deed  from  Ormsby  in  good  faith,  believing  at  the  time 
that  he  was  acquiring  a  good  legal  title  to  the  note  and  trust  deed, 
and  that  the  plaintiff  received  the  note  and  unpaid  coupon  and  trust 
deed,  and  tnat  they  have  since  remained  in  his  possession  or  under 
Ws  control,  and  concludes  that  he  is  the  owner  and  holder  of  the 
same  and  entitled  to  foreclose  the  same. 

We  are  inclined  to  take  the  view  that  the  court  was  right  in 
its  conclusion  that  the  plaintiqff  was  the  owner  and  holder  of  the- 
note  and  coupon  and  the  trust  deed  independently  of  the  alleged  as- 
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signments  made  by  De  Shields  and  Gregory,  executed  after  the 
commencement  of  the  action,  and  that  the  granting  of  leave  to 
amend  the  plaintiff's  complaint  and  the  admission  of  these  assign- 
ments, if  erroneous,  did  not  constitute  reversible  error,  as  the  court 
may  be  presumed  to  have  disregarded  this  evidence  in  its  final  de- 
cision of  the  case.  As  before  stated,  the  plaintiflF  was  in  possession 
of  the  note  and  unpaid  interest  coupon  and  trust  deed,  and  had  been 
in  such  possession  since  1886.  It  clearly  appears  from  the  evidence 
introduced  on  the  trial  that  Sprague  advancell  the  money  for  Mrs. 
^IcCarthy,  and  that  he  intended  to  take  an  assignment  of  the  note 
and  mortgage  to  secure  himself  for  such  advance.  This  is  clear 
froip  the  fact  that  he  took  no  security  from  Mrs.  McCarthy,  and 
that  he  did  take  an  assignment  of  the  trust  deed  from  Ormsby  the 
trustee  named  therein.  It  also  clearly  appears  from  the  evidence 
that  De  Shields,  the  beneficiary  in  the  trust  deed  and  the  payee  in 
the  note,  received  the  money  due  him  on  said  note  secured  by  said 
trust  deed,  and  that  Gregory,  the  indorsee  of  said  note,  also  re- 
ceived his  money,  and  neither  of  these  parties  claim  to  be  the  owner 
of  the  note  in  controversy.  The  court  also  found,  and  the  evidence 
fully  sustained  such  finding,  that  neither  the  maker  of  said  note  nor 
any  person  claiming  under  or  through  him  had  paid  the  amount  of 
said  note  so  secured  by  said  trust  deed.  From  this  evidence  it 
clearly  appears  that  the  transaction,  as  intended  by  the  plaintiflF, 
Sprague,  and  as  understoo4  by  Ormsby,  was  in  eflFect  the  purchase 
of  the  note  by  Sprague  and  the  transfer  of  the  security  to  him. 
The  mere  fact,  therefore,  that  a  firm  of  brokers  in  Boston  had  by 
mistake  assumed  that  the  note  was  paid,  and  so  marked  it  paid, 
cannot  rebut  the  evidence  so  clearly  showing  the  real  nature  of  the 
transaction.  Courts  of  equity  look  at  the  real  transaction  and  are 
not  governed  by  mere  forms.  We  are  of  the  opinion  that  under  the 
evidence  in  this  case  the  circuit  court  was  clearly  justified  in  finding 
that  the  real  transaction  in  this  case  was  the  purchase  by  Sprague 
of  the  note  and  security,  and  in  equity  the  transfer  of  the  same<|fo 
him,  and  that  he  was  therefore  properly  regarded  by  the  court  as 
the  equitable  owner  of  the  note  and  security,  and  the  court  commit- 
ted no  error  in  concluding  that  he  was  the  real  owner  of  the  same 
and  entitled  to  foreclose  the  same. 
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^he  contention  that  an  action  to  foreclose  the  trust  deed  was 
barred  by  the  lo-year  statute  of  limitations  is  not  tenable.  This 
court  has  recently  decided  in  the  case  of  Gibson  v.  Allen,  19  S.  D. 
617,  104  N.  W.  275,  that  a  sealed  instrument  is  not  barred  in  this 
state  until  the  expiration  of  20  years,  in  this  case  the  trust  deed 
was  executed  on  the  8th  day  of  April,  1 881,  and  the  action  >jvas  com- 
menced on  the  6th  day  of  April,  1901,  less  than  20  years  after  the 
execution  of  said  trust  deed ;  hence  the  action  of  the  plaintiff  was 
not  barred  under  the  statute. 

The  last  and  principal  contention  of  the  appellants  is  that  they 
were  entitled  to  the  property  under  and  by  virtue  of  the  tax  deed ; 
but  this  deed  was,  in  our  opinion,  properly  held  invalid  by  the  trial 
court.  The  court,  by  its  finding  No.  15,  found  .numerous  irregular- 
ities in  connection  with  the  issuance  of  the  tax  deed;  but  in  the 
view  we  take  of  the  case  it  will  not  be  necessary  to  set  out  this  find- 
ing or  discuss  the  various  irregularities  referred  to  by  the  court  as 
rendering  the  tax  deed  invalid.  The  tax  deed  in  the  case  at  bar  is 
practically  the  same  in  form  as  that  given  in  the  case  of  Reckitt  v. 
Knight,  16  S.  D.  395,  92  N.  W.  1077,  in  which  this  court  held  that 
the  tax  deed  was  void  on  its  face: 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low, and  order  denying  a  new  trial,  are  affirmed. 


STAFFORD  v.  LEVINGER  et  al. 

Where  an  order  of  the  lower  court  granting  a  new  trial,  after  ver- 
dict for  plaintiff,  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings,  an  order  of  the  lower  court  making  the  judgment  of  the 
Supreme  Court  its  judgment,  vacating  the  order  granting  a  new  triaU 
directing  that  the  verdict  be  re-entered,  that  the  motion  for  new  trial 
be  denied,  and  that  plaintiff  have  judgment,  is  proper. 

(Opinion  filed,  January  17,  1906.) 

Appeal  from  Circuit  Court,  Bon  Homme  County.  Hon.  E.  G, 
Smith,  Judge. 

Action  by  Mary  A.  Stafford  against  Henry  Levinger  and 
others.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal.     Affirmed. 

Robert  Dollard  and  Kittredge,  Wincnis  &*  Scott,  for  appellants. 
F,  D.  Wicks  and  Elliott  &  Stilwell,  for  respondent. 
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HANEY,  J.  This  is  an  action  on  a  retail  liquor  dealer's  bond^ 
executed  by  defendant  Levinger  as  principal,  and  defendants  Cach 
and  Plattner  as  sureties,  to  recover  damages  resulting  from  the  sale 
of  intoxicating  liquors  which  caused  the  death  of  the  plaintiffs 
husband.  A  verdict  having  been  returned  in  favor  of  the  plaintiff, 
judgment  was  entered  thereon  December  26,  1899.  On  July  8,  1901, 
defendant's  motion  for  a  new  trial  was  granted  on  the  sole  ground, 
as  stated  in  the  order  of  the  circuit  court,  that  the  plaintiff  "cannot 
recover  damages  for  death  in  this  action."  Upon  plaintiff's  appeal 
this  order  was  reversed  July  2,  1902,  and  the  cause  remanded  "for 
further  proceedings  according  to  law  and  the  decision  of  this  court." 
Stafford  v.  Levinger,  16  S.  D.  118,  91  X.  W.  462.  The  remittitur 
having  reached  the  circuit  court,  on  motion  of  the  plaintiff,  upon 
due  notice,  an  order  and  judgment  was  entered  January  29,  1903, 
wherein  it  was  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  Supreme  Court  be  made  the  judgment  of  the  circuit  court; 
that  the  order  granting  a  new  trial  be  reversed,  vacated  and  set 
aside:  that  the  verdict  be  re-entered  of  record;  that  defendant's 
motion  for  a  new  trial  be  denied;  and  that  the  plaintiff  have  and 
recover  of  the  defendants  the  sum  of  $1,965.50  damages  and  costs. 
From  this  order  and  judgment  the  present  appeal  was  taken  by  the 
defendants. 

It  only  requires  an  accurate  statement  of  what  has  occurred  in 
this  litigation,  and  the  application  of  well-recognized  rules  of  ap- 
pellate procedure,  to  demonstrate  the  futility  of  this  second  appeal. 
There  was  a  verdict  for  the  plaintiff.  Defendants  asserted  that  it 
should  not  stand  for  numerous  reasons  assigned  in  their  application 
for  a  new  trial.  The  learned  circuit  court  made  an  order  granting 
a  new  trial,  assigning  only  one  of  the  reasons  relied  upon  by  the 
defendants.  Upon  an  appeal  by  the  plaintiff  the  order  was  revers- 
ed; this  court  deciding  that  the  verdict  should  not  have  been  set 
aside.  Such  decision  could  have  but  one  of  two  effects :  It  either  of 
its  own  force  restored  the  verdict,  or  it  was  a  direction  to  the  cir- 
cuit court  to  restore  what  its  order  had  vacated  or  attempted  to  va- 
cate. Assuming  the  latter  view  to  be  the  technically  correct  one, 
the  court  below,  by  the"  order  from  which  the  present  appeal  was 
taken,  merely  did  what  it  was  directed  to  do,  and  it  certainly  can- 
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not  be  reversed  for  obeying  the  mandate  of  this  court.  In  either 
view  it  was  determined  on  the  first  appeal  that  the  verdict  should 
stand,  and  it  cannot  now  be  vacated,  without  reversing  our  former, 
decision.  And  this  conclusion  is  not  unjust  to  the  defendants. 
TTiey  were  at  liberty  on  the  first  appeal  to  urge  in  support  of  the 
ordci*-  granting  a  new  trial  every  reason  relied  upon  in  their  appli- 
■cation  therefor.  Notwithstanding  the  ground  stated  by  the  learned 
circuit  court,  if  the  record  disclosed  any  reversible  error,  its  order 
granting  a  new  trial  should  and  would  have  been  sustained,  had 
such  error  been  called  to  the  attention  of  this  court.  It  is  true  it 
was  stated  in  our  former  decision  that  the  only  question  presented 
was:  "Whether  or  not  plaintiff  can  maintain  the  action  under  the 
statutes  of  this  state."  But  that  was  due  to  the  position  taken  by 
the  defendants.  Their  printed  brief  began  with  this  declaration: 
'''The  sole  question  presented  by  this  appeal  is,  can  appellant  re- 
cover damages  for  the  death  of  her  husband  ?"  Having  thus  aban- 
doned all  grounds  for  setting  aside  the  verdict,  except  this  one,  it 
was  entirely  proper  for  this  court  to  assume  that  there  were  no  other 
assignments  of  error  which  merited  attention. 

The  circuit  court  having  strictly  complied  with  the  mandate  of 
this  court,  the  order  and  judgment  appealed  from  are  affirmed. 


FREDERICK  MILUNG  CO.  v.  FREDERICK  FARMERS'  AL- 
LIANCE CO. 

The  president  of  a  corporation  has  no  power  to  sign  a  stipulation 
consenting  to  a  judgment  foreclosing  a  mortgage  on  the  corporation's 
property,  the  effect  of  which  will  be  to  practically  devest  the  corpora- 
tion of  its  entire  property. 

Where  a  corporation  appeared  by  an  attorney  in  a  suit  to  fore- 
close a  mortgage  against  it,  the  court  could  not  recognize  a  stipula- 
tion, signed  by  the  corporation's  president,  consenting  to  the  entry  of 
a  foreclosure  detree,  which  was  neither  signed  nor  assented  tc^  by  the 
corporation's  attorney  of  record. 

Where,  at  the  time  suit  was  brought  against  a  corporation  to  fore- 
close a  mortgage  on  its  property,  there  was  no  board  of  directors  to 
which  stockholders  could  apply  to  defend  such  suit,  the  stockholders 
were  properly  permitted  to  represent  the  corporation  so  far  as  was 
necessary  to  move  to  vacate  a  Judgment  rendered  against  the  corpora- 
4;lon  on  a  stipulation  signed  by  its  president  without  authority. 
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Where  no  appeal  was  taken  from  an  order  permitting  stockhold- 
ers to  represent  a  corporation  in  defense  of  a  foreclosure  suit  against 
it,  such  order  was  not  subject  to  review  on  appeal  from  an  order  deny- 
ing a  motion  to  vacate  an  order  to  show  cause  why  a  certain  stipula- 
tion and  Judgment  in  favor  of  plaintift  in  foreclosure  proceedings 
should  not  be  vacated  and  set  aside. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon.  J.  H.  Mc- 
Coy, Judge. 

Action  by  the  Frederick  Milling  Company  against  the  Frede- 
rick Farmers'  Alliance  Company.  From  an  order  denying  plaintiff's 
preliminary  motion  to  vacate  an  order  to  show  cause  why  a  stipu- 
lation, judgment,  etc.,  in  the  mortgage  foreclosure  proceedings 
should  not  be  vacated,  plaintiff  appeals.    Affirmed. 

Charles  M.  Stevens,  for  appellant. 

Where  a  charter  or  fundamental  law  of  the  corporation  vests 
the  management  and  exercise  of  its  power  in  a  board  of  directors, 
its  management  and  powers  must  be  exercised  by  them  in  their  rep- 
resentative capacity  as  its  agents.  The  corporation  acts  by  and 
through  its  directors  and  cannot  act  otherwise,  and  in  such  case- 
their  action  in  regard  to  the  affairs  of  the  corporation  are  controll- 
ing and  exclusive.  It  is  a  part  of  the  contract  of  subscription  of" 
a  stockholder  that  the  affairs  of  the  corporation  are  to  be  governed 
and  controlled  by  them.  3  Clark  &  Marshall  on  Priv.  Corps.,  Sees. 
62*/  and  694;  Button  v.  Hoffman,  61  Wis.  20;  Arkansas  R.  L.  & 
C.  Co.  v.  Farmers  L.  &  T.  Co.,  13  Col.  587;  McCullough  v.  Moss, 
3  Denio  567,  575;  Conro  v.  The  Port  Huron  S.  Co.,  12  Barb.  27; 
Singer  v.  Salt  Lake  C.  Mfg.  Co.,  17  Utah  143.  When  a*  person 
subscribes  to  the  stock  of  a  corporation  or  purchases  it,  he  impliedly 
authorizes  the  corporation  to  transact  its  business  through  the  board 
of  directors,  but  it  is  equally  true,  that  it  is  a  part  of  the  implied 
conlrac^  that  its  business  shall  be  transacted  only  by  and  thrqugh 
a  majority  of  the  board  of  directors,  unless  the  charter  and  by-laws 
otherwise  provide.  Civil  Code,  Sec.  434;  3  Clark  &  Marshall  on 
Priv.  Corps.  2085,  Sec.  681;  10  Cyc.  776;  2  Cook  on  Corps.  (5th. 
Ed.)  1751,  Sec.  713a;  I  Beach  on  Priv.  Corps.,  Sec.  272;  Ex-parte- 
vs.  Willcocks,  7  Cowen  402;  Calumet  Paper  Co.  v.  Haskell  Show 
Printing  Co.,  144  Mo.  331 ;  Wickersham  v.  Crittenden,  93  Cal.  17;. 
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Smith  V.  Los  Angeles  I.  &  L.  C.  Ass*n,  78  Cal.  289,  20  P.  6jT\ 
Curtin  v.  Salmon  River,  etc.,  Co.,  130  Cal.  345,  62  P.  552;  Bassett 
V.  Fairchild,  —  Co.  — ,  64  P.  1082;  Allemong  v.  Simmons,  124  Ind. 
199,  23  N.  E.  768;  State  v.  Porter,  113  Ind.  79,  14  N.  E.  883; 
Hill  V.  Rich  Hill  C.  M.  Co.,  119  Mo.  9,  24  S.  W.  223. 

P,  F.  Grant  and  Cmnpbell  &  Taylor,  for  respondent. 

The  right  of  stockholders  to  have  a  judgment  set  aside  under 
proper  circumstances  and  the  rule  that  in  the  first  instance  the  rem- 
edy is  by  motion  in  the  action  and  not,  except  under  extraordinary 
circumstances  by  action,  is  setled  in  this  state.  Whitney  v.  Hazzard, 
18  S.  D.  490;  Terbell  v.  Lee,  40  Fed.  40.  A  motion  for  leave  to  in- 
tervene could  not  be  entertained  until  the  judgment  had  been  set 
aside,  for,  until  such  time,  there  would  be  no  action  in  which  inter- 
vention could  be  had.  Waymire  v.  San  Francisco,  etc.  Company,  44 
Pac.  1086.  The  stipulation  on  which  the  judgment  was  entered, 
was  an  ultra  vires  act  of  the  president  of  the  corporation,  (a)  The 
president  of  a  corporation  has  no  authority  to  confess  judgment,  or 
stipulate  for  entry  of  judgment  against  the  corporation.  10  Cyc. 
907.  (b)  Neither  the  president  nor  board  of  directors  have  power 
to  do  any  act,  the  consequence  of  which  is  to  deprive  a  corporation 
of  its  entire  property.  Cook  on  Stockholders,  Sec.  666  and  667; 
Small  V.  Minneapolis,  etc.  Company,  47  N.  W.  797.  The  party 
moving  the  vacation  of  ,a  default  entered,  need  not  be  a  party  to 
the  lecord.  It  is  sufficient  if  he  have  a  real  interest  in  the  action. 
Aetna  Ins.  Co.  v.  x^ldrich,  38  Wis.  107 ;  Bartell  v.  Defenbach,  6  S. 
D.  21.  Where  a  corporation  is  in  default,  a  court  may  open  the  de- 
fault as  to  the  stockholders  and  permit  them  to  defend  and  at  the 
same  time  refuse  to  open  the  default  as  to  the  corporation.  Morris  v. 
Little  Falls  Mfg.  Co.,  48  N.  W.  1124. 

CORSON,  J.  This  is  an  appeal  'by  the  plaintiff  and  appellant 
from  an  order  of  the  court  denying  the  preliminary  motion  of  the 
appellant  to  vacate  and  set  aside  an  order  to  shoy/  cause  why  the 
stipulation,  judgment  in  the  action,  and  proceedings  thereunder 
should  not  be  vacated  and  set  aside.  The  action  was  instituted  by 
the  appellant  to  foreclose  a  real  estate  mortgate  executed  by  the  de- 

voi.  so  s.  D.  22.  . 
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fendant  and  respondent,  a  corporation,  on  the  2nd  day  of  Septem- 
ber, A.  D.  1898,  to  one  Stephen  Cahill,  to  secure  the  payment  of  a 
promissory  note  for  $910,  with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum,  and  which  mortgage  and  note  had  by  various  as- 
signments become  the. property  of  the  appellant.  The  respondent 
answered  .setting  up  in  effect  that  the  said  mortgage  and  note  had 
been  paid  and  satisfied.  On  December  6,  1904,  the  appellant  filed  in 
the  saifl  action  a  stipulation  executed  in  the  name  of  the  respondent 
by  IvI.  Gorder,  its  president,  consenting  that  the  appellant  should 
take  judgment  as  prayed  for  in  its  complaint.  Thereupon  a  judg- 
ment was  entered  in  favor  of  the  appellant  and  against  the  respond- 
ent for  $1,5-^8.35,  principal  and  interest,  and  adjudging  that  the 
mortgaged  property  be  sold  and  the  proceeds  applied  in  payment 
of  the  amount  so  found  to  be  due.  On  January  9,  1905,  the  court 
issued  its  order  to  show  cause  why  the  stipulation,  judgment,  and 
proceedings  thereunder  should  not  be  vacated  and  set  aside  and  the 
respondent  permitted  to  file  an  answer.  The  order  to  show  cause 
was  isued  upon  the  affidavits  of  Horace  Barnard  and  E.  J.  Keeler, 
who  made  the  said  affidavits  as  directors  of  the  said  respondent  com- 
pany, and  annexed  thereto  was  the  proposed  answer  of  the  said  re- 
spondent. Prior  to  the  hearing  of  said  order  to  show  cause  appel- 
lant made  and  filed  a  written  motion  to  vacate  and  set  aside  the 
same  as  being  improvidently  issued.  This  motion  was  denied  by 
the  court,  and  an  order  vacating  and  setting  aside  the  stipulation, 
judgment,  afid  proceedings  thereunder,  and  granting  leave  to  re- 
spondent to  file  an  answer  in  the  action,  was  made. 

Tlie  said  Barnard  and  Keeler  in  their  affidavits  set  forth  the 
facts  above  stated  and  that  they  were  directors  and  stockholders  in 
said  company;  that  respondent  had  appeared  and  answered  in  the 
action ;  that  one  F.  F.  Grant,  Esq.,  of  Frederick,  was  the  attorney 
for  the  respondent  therein  ;  that  said  stipulation  had  been  entered 
into  by  the  said  Gordcr,  as  president  of  the  ct^npany,  without  au- 
thority and  without  their  knowledge  or  consent,  and  as  they  be- 
lieved without  the  knowledge  or  consent  of  any  of  the  stockholders 
of  said  company  other  than  said  Gorder ;  that  the  board  of  direct- 
ors of  said  respondent  corporation  consisted  of  seven  members, 
four  of  whom  reside  without  the  state ;    that  the  property  included 
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in  the  said  mortgage  comprised  the  entire  property  of  the  respond- 
ent corporation.  Said  Barnard  and  Keeler  also  included  in  their 
affidavits  a  resolution  purporting  to  have  been  adopted  by  the  direct- 
ors residing  within  the  state,  within  the  exception  of  said  Gorder, 
disaffirming  the  action  of  the  said  Gorder  as  president,  and  direct- 
ing the  proceedings  be  instituted  to  vacate  and  set  aside  the  stipu- 
lation, judgment  and  proceedings  thereunder  had  in  the  action. 
By  a  subsequent  affidavit  made  by  Mr.  Keeler  it  appears  that  he  was 
mistaken  in  claiming  to  be  a  director  of  said  respondent  company, 
but  reaffirming  the  fact  that  he  was  a  stockholder  therein.  On  the 
hearing  the  affidavits  of  Howell  Morgan  and  J.  R.  Chase,  two  of 
the  other  stockholders  in  said  respondent  company,  were  read,  in 
which  they  set  forth  substantially  the  same  facts  as  to  the  want  of 
authority  on  the  part  of  the  president,  Gorder  ,to  enter  into  the  stip- 
ulation, and  that  the  same  was  signed  and  judgment  taken  in  the 
action  without  their  knowledge  or  consent.  The  motion  to  vacate 
and  set  aside  the  order  to  show  cause  was  made  by  the  appellnat  in 
effect  upon  the  ground  that  the  proceedings  of  the  purported  meet- 
ing of  the  board  of  directors  disaffirming  the  action  of  the  president, 
Gorder,  in  signing  the  stipulation  and  consenting  to  judgment  were 
null  and  void,  for  the  reason  that  there  was  not  a  majority  of  the 
directors  of  said  company  present  at  said  meeting,  and  that  no 
notice  of  the  holding  of  said  meeting  was  given  as  required  by  the 
statute,  and  that  therefore  the  directors  who  purported  to  act  for  the 
corporation  were  not  authorized  to  act  for  the  same,  and  that  the 
court  was  therefore  without  jurisdiction  to  vacate  and  set  aside  the 
judgment  entered  in  the  action. 

It  is  contended,  however,  on  the  part  of  the  respondent,  that, 
asusming  that  the  purported  proceedings  of  the  board  of  directors 
in  disaffirming  the  action  of  its  president  were  invalid  for  the  rea- 
sons stated,  still  the  court  was  right  in  denying  the  appellant's  mo- 
tion, for  the  reason  that  the  president  of  the  corporation,  as  such, 
had  no  authority  to  sign  the  stipulation  consenting  that  judgment 
might  be  entered  in  favor  of  the  appellant,  and  that  the  judgment 
rendered  was  therefore  irregular  and  voidable,  if  not  void,  and  that, 
in  view  of  the  fact  that  no  legal  meeting  of  the  board  could  be  had, 
the  stockholders  had  a  right  to  appear  in  behalf  of  the  respondent 
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and  have  the  stipulation,  judgment,  and  proceedings  thereunder  va- 
cated and  set  aside,  and  an  answer  filed  on  behalf  of  the  corpora- 
tion, or  at  least  on  behalf  of  the  stockholders  as  parties  interested  in 
the  property,  and  that  therefore  the  court's  order  denying  appellant's 
motion  should  be  affirmed.     We  are  of  the  opinion  that  the  re- 
spondent is  right  in  its  contention,  and  that,  conceding  that  the  pur- 
ported action  of  the  board  in  disaffirming  the  action  of  its  president 
was  null  and  void,  still  the  ruling  of  the  court  in  denying  appellant's 
motion,  and  in  making  the  order  and  granting  the  respondent  leave 
to  answer  was  clearly  right  and  proper,  in  view  of  the  fact  that  the 
parties  were  interested  as  stockholders  in  the  property  adjudged  to 
De  sold,  and,  though  strictly  not  parties  to  the  action,  they  had  the 
right  to  have  the  irregular  and  voidable  judgment  set  aside  and  va- 
cated.   This  court  held,  in  the  case  of  Brettell  v.  Deffebach,  6  S.  D. 
21,  6o  N.  W.  167,  that  a  party  interested  in  property  affected  by  a 
judgment  or  to  be  affected  by  it,  though  not  a  party  to  the  record, 
might  move  to  vacate  and  set  aside  the  judgment  entered  therein. 
While  it  is  true  that  the  facts  in  that  case  were  quite  dissimilar  to 
the  facts  in  the  case  at  bar,  the  principle  nevertheless  established 
by  that  decision  is  clearly  applicable  to  the  case  at  bar.    It  is  quite 
clear  from  this  record  that  Gorder,  as  president  of  the  company, 
had  no  authority  as  such  to  sign  the  stipulation  consenting  to  judg- 
ment.   It  was  an  ultra  vires  act  of  the  president  of  the  corporation, 
for  as  such  the  president  had  no  authority  .to  confess  judgment  or 
stipulate  for  entry  of  judgment  against  the  corporation.     10  Cyc. 
907.     The  learned  author  of  the  work  on  Corporations  in  10  Cyc. 
907,  supra,  in  giving  the  list  of  powers  denied  to  the  president  of  a 
corporation,  includes  the  power  to  confess  a  judgment  against  the 
corporation.     Clearly  such  a  power  cannot  exist  in  the  president, 
when  the  effect  of  a  judgment  against  the  corporation  would  prac- 
tically divest  the  right  of  the  stockholders  of  their  interest  in  the 
property  of  the  corporation.    Neither  the  president  nor  the  board  of 
directors  of  a  corporation  have  power  to  do  any  act  the  consequence 
of  which  is  to  deprive  the  corporation  of  its  entire  property.    Small 
V.  Minneapolis  x^lectro  Matrix  Co.,  45  Minn.  264,  47  N.  W.  797; 
Cook  on  Stockholders,  §§  666,  667. 

Again,  the  corporation  having  appeared  by  attorney,  any  stip- 
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Illation  in  the  action  entered  into  by  it  personally  would  be  void,  as 
a  court  cannot  recognize,  nor  can  the  opposite  party  claim  to  act 
upon,  any  stipulation  made  by  a  litigant  or  any  step  in  the  cause 
taken  by  him,  unless  it  is  done  with  the  express  assent  of  his  attor- 
ney of  record.  3  Am.  &  Eng.  Ency.  Law,  p.  357.  In  the  case  at 
bar  the  attorney  of  record  neither  signed  the  stipulation  or  assented 
thereto,  so  far  as  the  record  disclosed.  Undoubtedly  the  old  rule 
was,  as  contended  for  by  the  appellant,  that  a  corporation  could  only 
act  through  its  board  of  directors,  and  that  before  the  stockholders 
couid  be  heard  in  an  action  to  protect  their  interest  in  the  corpora- 
tion they  must  show  that  they  have  requested  the  board  to  take  the 
action  desired  by  them.  But  this  rule  has  been  relaxed  by  the  recent 
decisions,  and  whej-e  it  appears  that  the  directors  or  trustees  of  a 
corporation  are  so  acting  as  to  intentionally  prejudice  the  rights  of 
the  stockholders,  or  a  meeting  of  such  board  cannot  be  had,  the 
stockholders  may  apply  to  the  court  for  relief  without  first  present- 
ing to  such  board  a  request  that  it  proceed  to  take  such  action  as 
will  protect  their  interests,  Loftus  v.  Farmers'  Shipping  Ass'n,  8 
S.  D.  201,  65  N.  W.  1076;  Glover  v.  Manila  Mining  Co.  (S.  D.) 
104  N.  W.  261 ;  Whitney  v.  Hazzard,  18  S.  D.  490,  loi  N.  W.  346. 
In  the  case  at  bar,  as  will  be  seen,  there  was  no  board  to  which  ap- 
plication could  be  made.  Any  attempt,  therefore,  to  secure  the  ac- 
tion of  such  board,  would  have  been  unsuccessful,  as  such  a  board 
could  not  have  been  convened.  Under  such  circumstances,  unless 
the  stockholders  are  pennitted  to  represent  the  corporation,  at  least 
in  so  tar  as  it  was  necessary  to  make  the  motion  to  vacate  and  set 
aside  the  judgment,  they  would  have  been  without  remedy.  In 
other  than  very  exceptional  cases  a  motion  to  vacate  and  set  aside 
the  judgment  should  be  made  in  the  action  in  which  the  judgment 
is  entered.  Waymire  et  al.  v.  San  Francisco  &  S.  M.  Ry.  Co.  et  al., 
112  Cal.  646.  44  Pac.  1086;  Whitney  v.  Hazzard,  supra.  In  the 
former  case  the  court,  in  dismissing  an  action  commenced  to  vacate 
and  set  aside  a  judgment,  uses  the  following  language:  "If  the 
corporation  refuses  to  answer  the  foreclosure  complaint,  or,  having 
properly  and  fully  answered,  probably  would  not  prosecute  the  de- 
fense in  good  faith,  then  upon  a  proper  application  to  the  court  the 
stockholders  would  have  been  permitted  to  intervene,  and  to  plead 
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and  prove  all  material  facts  alleged  in  their  complaint  in  this  action, 
and  also  to  cause  the  necessary  parties  to  be  brought  in/'  In  the 
latter  c-ase  this  court  recognizes  the  general  rule,  though  in  its  de- 
cision, in  view  of  the  fact  that  the  time  for  the  appeal  from  the 
order  made  upon  such  a  motion  had  expired,  held  that  the  case 
came  within  the  exception  to  the  rule  that  an  action  could  be  main- 
tained in  equity  to  vacate  and  set  aside  the  judgment.  While  pos- 
sibK'  it  might  have  been  more  formal  to  have  vacated  and  set  aside 
the  judgment,  and  then  permitted  the  stockholders  to  answer  by 
way  of  intervention,  the  order  of  the  court  peraiitting  the  stock- 
holder to  act  for  and  represent  the  corporation  is  not  open  lo  any 
serious  objection,  and,  as  no  appeal  was  taken  from  that  order,  it 
is  not  a  subject  of  review  on  this  appeal.  , 

The  order  denying  the  appellant's  motion  to  vacate  and  set 
aside  the  order  to  show  cause  is  affirmed. 


PEANO  V.  BRENNAN. 

The  Supreme  Court  wiU  take  Judicial  notice  that  by  treaty  stipu- 
lations certain  territory  within  the  state  has  been  set  apart  as  a  reser- 
vation for  Indians,  and  that  the  reservation  has  not  been  subdivided 
or  allotted  to  the  Indians  in  severalty,  but  that  it  belongs  to  them  as 
a  tribe. 

Under  the  provisions  of  the  act  admitting  the  state  into  the  Union 
that  the  state  should  disclaim  the  right  and  title  to  lands  within  the 
state  held  by  any  Indian  tribes,  and  that  until  the  title  shall  have  been 
extinguished  by  the  United  States  the  same  shall  remain  subject  to.  the 
jurisdiction  and  control  of  Congress,  and  Const,  art.  22,  by  which  the 
state  on  its  part  entered  into  the  required  compact  with  the  United 
States,  the  state  courts  are  precluded  from  exercising  jurisdiction  in 
actions  involving  the  possession  or  right  to  possession  of  Indian  res- 
ervation lands,  such  as  an  action  of  trespass  brought  by  a  tribal  Indian 
against  an  Indian  agent  to  recover  damages  for  the  latter's  act  in  de- 
stroying fences  erected  by  the  former  on  land  within  the  reservation. 

(Opinion  filed,  February  7,  1906.) 
Appeal  from  Circuit  Court,  Fall  River  County.    Hon.  Levi  Mc- 
Gee,  Judge. 

Action  by  William  Peano  against  John  R.  Brennan.  From  an^ 
order  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  Af-^ 
firmed. 

.  Thos.  L.  Redlon  and  D.  B,  Jenckes,  for  appellant. 
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The  land  upon  which  the  trespass  is  alleged  to  have  been  com- 
mitted lies  within  the  Sioux  Reservation  in  South  Dakota;  as  th.e 
land  is  within  the  state  the  Indian  is  entitled  to  protection  under 
the  state  laws.  Sec.  26  Civiy  Code,  S.  D.  1903.  Sec.  i,  Art.  6,  Con- 
stitution S.  D.,  Chap.  I,  Political  Code,  Sec.  i.  Civil  Jurisdiction 
of  the  state  has  not  been  ceded  or  reserved  to  the  United  States. 
State  courts  have  equal  jurisdiction  with  the  federal.  Langford  v. 
Monteith,  102  U.  S.  145;  Utah  Northern  R.  R.  v.  Fisher,  116  U. 
S.  28.  By  his  demurrer  defendant  admits  all  of  the  allegations  of 
the  complaint  to  be  true,  and  in  the  eighth  paragraph  of  the  com- 
plaint it  is  charged  that  the  defendant,  unlawfully  and  without  any 
right  so  to  do,  ordered  the  trespass,  which,  being  admitted  by  the 
demurrer,  constitutes  a  cause  of  action.  He  is  not  sued  as  an  offi- 
cer, and  the  court  is  not  ousted  of  jurisdiction  because  he  asserts 
he  is  an  officer  and  has  authority,  but  he  must  allege  and  prove  it. 
Foster's  Fed.  Prac,  page  73.  Cunningham  v.  Macon  &  Brunswick 
R.  R.  Co.,  109  U.  S.  446-452;  Mitchell  v.  Harmony,  13  How.  115; 
Bates  V.  Clark,  95  U.  S.  204;  Meigs  v.  McClung,  9  Crauch  11; 
Wilcox  V.  Jackson,  13  Pet.  498;  Grisar  v.  McDowell,  6  Wall.  363; 
I  United  States  v.  Lee,  106  U.  S.  196;   Virginia  Coupon  Cases,  114 

f  U.  S.  269. 

I  Buell  &  Gardner,  for  respondents. 

The  circuit  court  of  Fall  River  county  is  without  jurisdiction 
I  to  try  an  action  involving  a  trespass  to  real  property  situate  within 

[•  the  Pine  Ridge  Indian  Reservation.    Sec.  loi,  Organic  Act.    Organ- 

;  iziufr  the  Territory  of  Dakota,  being  Act  of  March  2,  1861 ;  Art.  22, 

f  Constitution  of  South  Dakota;    United  States  v.  Ewing,  47  Fed. 

)  809;    Holderman  v.  Pond,  45  Kas.  410;    Brasco  v.  South  Kansas 

[  Railway  Company,  40  Fed.  2y:^ ;   Harkness  v.  Hyde,  98  U.  S.  476. 

The  authority  of  the  federal  government  over  the  Indians  and  In- 
dian country  is  supreme  and  exclusive.  U.  S.  Revised  Statutes,  Sec. 
2058;  U.  S.  V.  Mullin,  71  Fed.  682.  A  public  officer  intrusted,  by 
law,  with  the  exercise  of  judgment  and  discretion  is  liable  to  a  per- 
son injured  as  the  result  of  his  acts  only  when  such  acts  are  prompt- 
ed by  malice  or  corruption.  Black  v.  Linn  et  al.,  17  S.  D.  335;  U. 
S.  V.  Mullin,  71  Fed.  682. 
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CORSON,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  Fall  River  county  sustaining  a  demurrer  to  the  plaintiff's 
complaint.  The  action  was  brought  in  that  court  by  the  plaintiff, 
a  tribal  Sioux  Indian,  against  the  defendant,  an  Indian  agent  for 
the  Pine  Ridge  Indian  Reservation.  It  is  alleged  in  the  complaint 
that  the  plaintiff  with  his  family,  aout  five  years  prior  to  the  com- 
mencement of  the  action,  located  permanently  on  uninhabited  land 
in  Washington  county  for  the  purpose  of  establishing  a  permanent 
home  and  following  agricultural  pursuits ;  that  said  land  so  located 
upon  is  suitable  for  agricultural  purposes  and  contains  about  140 
acres  and  is  situated  within  the  Pine  Ridge  Indian  Reservation ; 
that  in  conjunction  with  other  Indians  belonging  to  the  same  tribe 
the  plaintiff  constructed  an  irrigating  ditch  for  the  purpose  of  irri- 
gating the  said  land;  that  when  said  plaintiff  located  on  said  land 
there  was  a  wagon  track  down  said  valley  running  through  the 
same,  and  that  when  he  fenced  said  land  he  put  gates  in  said  fences 
on  each  side  at  the  points  where  the  wagon  track  crossed  the  same ; 
that  in  July,  1902,  plaintiff  had  growing  within  the  inclosure  on 
his  said  land  five  acres  of  corn,  about  an  acre  of  vegetables,  and 
about  eight  acres  of  hay;  that  at  the  time  there  were  large  herds 
of  horses  and  cattle  running  freely  in  the  neighborhood  of  the 
premises  so  occupied  and  being  cultivated  by  the  plaintiff,  which 
was  well  known  to  the  defendant ;  that  the  Indian  police  and  farm- 
ers of  said  agency  were  all  under  the  orders  of  the  defendant,  and 
that  the  defendant  aforesaid  unlawfully  and  without  any  right  so 
to  do  ordered  said  Indian  police  to  cut,  destroy,  and  open  up  the 
fences  of  the  plaintiff  which  surrounded  and  protected  his  land  from 
the  roammg  herds  of  stock;  that  under  said  unlawful  orders  and 
directions  of  the  defendant  said  Indian  police  did  on  or  about  the 
23d  day  of  July,  1902,  cut,  tear  down,  and  destroy  and  open  up  the 
said  fences  and  thereby  exposed  all  the  plaintiff's  hay  and  crops  to 
the  ravages  of  the  said  roaming  herds  of  stock ;  that  said  herds  of 
stock  immediately  entered  upon  said  inclosure  and  destroyed  plain- 
tiff's crops  to  his  damage  in  the  sum  of  $1,675.00;  and  that  plaintiff 
was  powerless  to  prevent  said  damage — wherefore  the  plaintiff  de- 
mands judgment  for  the  amount  above  stated.  To  this  complaint  a 
demurrer  was  interposed  as  follows:    "Now  comes  the  defendant. 
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John  R.  Rrennan,  and  demurs  to  the  complaint  of  the  plaintiff  here-, 
in,  upon  the  ground  and  for  the  reason  that  it  appears  upon  the 
face  of  said  complaint:  (i)  That  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant  or  the  subject  of  this  action;  (2)  that 
the  plaintiff  has  not  legal  capacity  to  sue;  (3)  that  several  causes 
of  action  have  been  improperly  united;  (4)  that  said  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Where- 
fore, for  all  the  reasons  aforesaid,  the  defendant  asks  that  said  com- 
plaint be  dismissed  upon  it^  merits  and  for  defendant's  costs  herein." 
On  the  19th  day  of  February,  1904,  the  court  made  an  order  sus- 
taining the  said  demurrer,  to  the  making  of  which  order  plaintiff 
duly  excepted,  and  the  ruling  of  the  court  in  sustaining  the  demur- 
rer is  now  assigned  as  error. 

It  will  be  seen  from  the  allegations  of  the  complaint  that  the 
plaintiff  is  a  member  of  the  tribe  of  Sioux  Indians  inhabiting  the 
country  known  as  the  Pine  Ridge  Indian  Reservation ;  that  he  in- 
closed certain  portions  of  said  reservation,  and  that  in  so  doing  he 
closed  up  a  wagon  road  passing  through  the  same ;  that  the  Indian 
police  of  said  Pine  Ridge  Indian  Reservation,  by  order  of  the  Indian 
agent  at  said  agency,  removed  the  said  fences ;  and  that  by  reason 
thereof  his  growing  crops  were  destroyed  by  the  herds  of  cattle 
roaming  in  that  vicinity. 

In  support  of  the  ruling  of  the  court  in  sustaining  said  demur- 
rer the  respondent  contends:  (i)  That  the  circuit  court  of  Fall 
River  county  is  without  jurisdiction  to  try  an  action  involving  a 
trespass  to  real  property  situated  within  the  Pine  Ridge  Indian  Res- 
ervation; (2)  that  the  authority  of  the  federal  government  over 
the  Indians  and  Indian  country  is  supreme  and  exclusive;  (3)  that, 
conceding  jurisdiction,  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  (4)  that  a  pubHc  officer  intrusted 
by  law  with  the  exercise  of  judgment  and  discretion  is  liable  to  a 
person  injured  as  the  result  of  his  acts  only  when  such  acts  are . 
prompted  by  malice  or  corruption,  and  hence,  there  being  no  allega- 
tion in  the  complaint  that  the  acts  of  the  Indian  agent  in  directing 
the  Indian  police  to  remove  the  plaintiff's  fences  were  made  througn 
malice  or  corruption,  the  complaint  is  insufficient.  The  appellant 
controverts  these  propositions  and  contends  that  the  circuit  court 
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did  have  jurisdiction  to  try  and  determine  the  action,  and  that,  un- 
der the  facts  stated  in  the  complaint,  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  damages  sustained  by  him. 

This  court  will  take  judicial  notice  that  by  treaty  stipulations- 
the  territory  embraced  in  what  is  known  as  the  Pine  Ridge  Reser- 
vation has  been  set  apart  as  a  reservation  for  a  portion  of  the  Sioux 
Indians,  and  that  said  reservation  has  not  been  subdivided  or  allot- 
ted to  the  Indians  in  severalty,  but  that  it  belongs  to  the  Indians^ 
as  a  tribe.  By  the  laws  of  the  United  States  the  Indians  occupy 
such  lands  by  its  permission,  and  the  tribal  Indians  are  regarded 
as  wards  of  the  nation  and  are  under  the  protection  of  the  federal 
government,  for  which  the  Indian  agent  acts  in  an  official  capacity. 
By  the  act  of  admission  of  the  state  of  South  Dakota,  known  as  the 
**Omnibus  Bill,"  it  was  provided,  among  other  things,  that  the  peo- 
ple inhabiting  the  said  proposed  state  should  agree  and  declare  that 
they  forever  disclaimed  the  right  and  title  to  the  unappropriated 
public  lands  lying  within  the  boundaries  thereof  and  to  all  lands  ly- 
ing within  said  limits  owned  or  held  by  any  Indian  or  Indian  tribes, 
and  that  until  the  title  shall  have  been  extinguished  by  the  United 
States  the  same  shall  be  and  remain  subject  to  the  disposition  of  the 
United  States,  and  that  said  Indian  lands  shall  so  remain  under  the 
absolute  jurisdiction  and  control  of  the  Congress  of  the  United 
States.  In  pursuance  of  this  requirement  of  the  federal  govern- 
ment, the  state,  by  article  22,  of  the  state  Constitution,  entered  into 
such  a  compact  with  the  United  States.  The  territory  therefore 
embraced  within  the  Pine  Ridge  Reservation  remains  under  the 
jurisdiction  of  the  United  States,  and  the  Indians  are  permitted  to 
occupy  the  same  upon  such  terms  and  conditions  as  may  be  imposed 
by  the  United  States  government  through  Cc«igress  and  the  proper 
executive  officers. 

While  the  Indian  territory  is  included  within  the  exterior 
boundaries  of  the  state  of  South  Dakota,  the  jurisdiction  over  such 
territory  is,  by  the  compact  referred  to,  retained  by  the  national  gov- 
ernment, and  the  state  courts,  in  our  opinion,  are  precluded  from 
exercising  jurisdiction  in  actions  involving  the  possesssion  or  the 
right  of  possession  to  any  of  the  Indian  reservation  lands.  It  is 
quite  clear  that,  under  the  provisions  of  the  omnibus  bill  requiring 
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the  compact  entered  into  by  the  state,  it  was  the  intention  of  the 
federal  government  to  retain  exclusive  control  over  the  Indians 
while  remaining  members  of  their  tribes  and  the  management  and 
disposition  of  the  reservation  lands.  The  object  of  the  constitution- 
al provision  was  not  merely  to  declare  that  the  state  disclaimed  all 
title  to  the  Indian  lands,  but  that  it  disclaimed  all  rights  to  interfere 
by  its  legislation  or  courts  in  the  management  or  control  of 
the  Indians  or  in  the  management  or  control  of  the  Indian 
reservation  lands.  And  this  seems  to  have  been  the  view  taken 
of  the  provisions  of  the  ombnibus  bill,  and  the  constitutional  provis- 
ions adopted  in  pursuance  thereof,  by  Judge  Shiras,  in  United  States 
V.  Ewing,  decided  in  the  District  Court  of  South  Dakota  in  1891 
and  reported  in  47  Fed.  809.  In  his  opinion  that  learned  judge^ 
after  commenting  at  some  length  upon  the  decisions  of  the  United 
States  courts,  concludes  as  follows :  **To  fulfill  the  duty  thus  under- 
taken, it  is  clear  that  the  United  States  must  possess  the  absolute 
control  over  the  lands  included  within  the  reservation,  and  also  the 
right  to  enact  all  the  laws  needed  for  the  protection  of  the  persons 
and  property  of  the  Indians  on  the  same.  The  reservations  and 
provisions  found  in  the  act  creating  the  territory  of  Dakota  and  the 
state  of  South  Dakota,  whereby  there  is  reserved  to  the  United 
States  the  absolute  jurisdiction  and  control  over  the  Indian  lands, 
were  unquestionably  included  tHerein  for  the  purpose  of  prevent- 
ing any  question  arising  as  to  the  continued  power  and  control  of  the 
United  States  over  the  Indian  country;  such  continued  power  and 
control  being  necessary  to  enable  the  United  States  to  discharge  its 
treaty  obligations  and  duties  to  the  Indians.  It  is  argued  by  coun- 
sel that  the  reservation  of  absolute  jurisdiction  and  control  over  the 
Indian  lands  contained  in  the  omnibus  act  is  to  be  confined  to  the 
mere  matter  of  the  ownership  of  the  title  and  control  of  the  right 
of  taxation,  but  such  limited  construction  is  not  admissible.  The 
reservation  was  meant  to  be  as  broad  as  the  duty  which  the  United 
States  assumed  in  regard  to  these  lands,  which  was  to  secure  to 
the  Indians  the  peaceful  possession  thereof  as  their  home,  and  to 
protect  their  persons  and  property  thereon."  Kansas  Indians,  5 
Wall.  737,  18  L.  Ed.  667 ;  Ex-parte  Crow  Dog,  109  U.  S.  556  ,3 
Sup.  Ct.  396,  27  L.  Ed.  1030. 
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In  the  case  of  Kansas  Indians,  supra,  the  Supreme  Court  of 
the  United  States,  in  discussing  a  similar  question,  says:  *'If  the 
tribal  organization  of  the  Shawnees  is  preserved  intact  and  recog- 
nized by  the  political  department  of  the  government  as  existing, 
then  they  are  'a  people  distinct  from  others,'  capable  of  making 
treaties,  separated  from  the  jurisdiction  of  Kansas,  and  to  be  gov- 
erned exclusively  by  the  government  of  the  Union.  If  under  the 
control  of  Congress,  from  necessity,  there  can  be  no  divided  author- 
ity. If  they  have  outlived  many  things,  they  have  not  outlived  the 
protection  afforded  by  the  Constitution,  treaties  and  laws  of  Con- 
gress. *  *  *  There  can  be  no  question  of  state  sovereignty  in  the 
case,  as  Kansas  accepted  her  admission  into  the  family  of  states  on 
condition  that  the  Indian  rights  should  remain  unimpaired,  and  the 
general  government  at  liberty  to  make  any  regulation  respecting 
them,  their  lands,  property,  or  other  rights  which  it  would  have  been 
competent  to  make  if  Kansas  had  not  been  admitted  into  the  Union. 
The  treaty  of  1854  left  the  Shawnee  people  a  united  tribe,  with  a 
declaration  of  their  dependance  on  the  national  government  for  pro- 
tection and  the  vindication  of  their  rights.  *  *  *  As  long  as  the 
United  States  recognize  their  national  character,  they  are  under  the 
protection  of  treaties  and  the  laws  of  Congress,  and  their  property 
is  withdrawn  from  the  operation  of  state  laws." 

The  duties  and  obligations  of  the  federal  government  to  the 
Pine  Ridge  Indians,  its  exclusive  jurisdiction  over  that  reservation, 
and  the  duties  imposed  upon  the  government  by  treaty  stipulations 
and  obligations  are  very  analogous,  if  not  identical,  to  those  sus- 
tained by  the  government  to  the  Kansas  Indians  at  the  time  that  that 
decision  was  made.  The  action,  as  we  have  seen  in  this  case,  was 
one  that  under  the  former  system  of  pleading  would  have  been  de- 
nominated an  action  of  trespass,  and  involves  the  right  of  the  In- 
dian agent  and  the  Department  of  the  Interior  in  the  management 
and  control  of  these  lands.  Clearly  the  state  court  has  no  jurisdic- 
tion of  such  an  action.  To  take  jurisdiction  would  enable  such 
court  to  interfere  in  the  managemnet  and  control  of  the  Indian  res- 
ervation, subjecting  Indian  agents  to  litigation  in  the  state  courts 
in  matters  pertaining  to  their  duties  in  he  management  and  control 
of  the  Indians  on  their  reservation.     To  permit  a  state  court  to 
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take  jurisdiction  would,  in  our  opinion,  be  in  direct  conflict  with 
the  provisions  of  the  omnibus  bill  and  the  compact  entered  into  on 
the  part  of  the  state. 

Counsel  for  appellant  relies  largely  upon  the  decision  of  the 
Circuit  Court  of  Iowa  in  the  case  of  Y-Ta-Tah-Wah  v.  Rebock,  105 
Fed.  257;  but  we  do  not  regard  that  decision  as  authority  in  the 
case  at  bar,  for  the  reason  that  the  action  in  that  case  was  a  transi- 
tory action  and  did  not  involve  the  management  or  control  of  the 
Indians  on  their  reservation.  It  may  be  conceded  that  an  Indian 
might  maintain  an  action  in  a  state  court  involving  the  possession 
or  the  right  to  possession  or  trespass  upon  lands  entirely  outside  of 
the  reservation,  as  was  the  case  in  Felix  et  al.  v.  Patrick  et  al.  (C. 
C.)  36  Fed.  457,  wherein  it  was  held  that  a  tribal  Indian  might 
maintain  an  action  in  the  state  court  to  recover  possession  of  land 
in  the  city  of  Omaha,  and  which  decision  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  145  U.  S.  317;  12  Sup.  Ct. 
862,  36  L.  Ed.  719.  No  such  question,  however,  is  involved  in  the 
case  at  bar,  as  the  land  in  controversy,  in  this  case  is  within  the  res- 
enwition.  These  conclusions  render  it  unnecessary  to  pass  upon 
the  other  questions  raised  by  the  demurrer. 

The  order  sustaining  the  demurrer  is  affirmed. 


INDEPENDENT  SCHOOL  DIST.  NO.  2,  TURNER  COUNTY, 
V.  DISTRICT  NO.  37,  CLAY  COUNTY,  et  al. 

As  Rev.  Pol.  Code,  §  2327,  which  provides  for  the  appointment  of 
commissioners  for  the  formation  of  a  school  district  from  the  parts 
of  two  or  more  counties,  contemplates  the  organization  of  districts  em- 
racing  territory  of  two  adjacent  counties,  section  2410,  as  amended  by 
Laws  1903,  p.  150,  v.  133,  which  provides  that  territory  outside  of 
the  limits  of  any  independent  school  district,  but  adjacent  thereto, 
may  be  attached  thereto,  and  territory  within  the  limits  of  an  Inde- 
pendent district  and  adjacent  to  any  school  district  may  be  attached 
to  the  district,  authorizes  the  detaching  of  territory  from  an  Independ- 
ent district  In  one  county  and  attaching  It  to  a  district  In  another 
county. 

Where,  In  proceedings  to  detach  territory  from  one  school  dis- 
trict and  attach  It  to  another,  the  circuit  court,  on  appeal  from  the  tic- 
tlon  of  the  committee  provided  for  by  Rev.  Pol.  Code,  $  2410,  as 
amended  by  Laws  1903,  p.  150,  c.  133,  providing  for  the  annexation 
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and  detachment  of  territory  of  school  districts,  tried  the  case  de  novo, 
and  adjudicated  the  question  of  the  division  of  the  property  of  the 
districts,  the  question  whether  the  action  of  the  committee  adusting 
the  property  of  the  districts  was  proper  was  immaterial. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  Turner  County.  Hon.  E.  G.  Smith, 
Judge. 

Action  by  the  Independent  School  District  Xo.  a.  Turner  Coun- 
ty, against  the  District  No.  37,  Clay  County,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

Alan  Boguc,  Jr.,  for  appellant.    L,  L.  flccgcr,  for  respondents. 

CORSOX,  J.  .This  is  an  appeal  from  the  judgment  of  the 
circuit  court  made  and  entered  upon  an  appeal  from  the  action  of 
a  committee  appointed  to  detach  certain  territory  from  one  school 
district  in  one  county  and  attach  it  to  another  school  district  in  an- 
other county.  The  proceeding  was  brought  by  certain  of  the  de- 
fendants to  have  the  territory  upon  which  they  reside,  it  l>eing  a 
part  of  the  plaintiff,  Independent  School  District,  attached  to  the 
defendant  School  District  Xo.  37  of  Clay  County.  The  plaintiff 
school  district  extends  on  the  south  to  the  line  between  Turner  and 
Clay  counties.  The  territory  sought  to  be  detached  is  adjacent  to 
said  School  District  Xo.  37,  of  Clay  county.  The  petitioners  reside 
from  3  to  4  miles  from  the  schoolhouse  in  said  plaintiff  district,  ex- 
cept two  of  them,  who  reside  23/2  miles  from  said  schoolhouse.  By 
attaching  said  territory  to  the  defendant  School  District  Xo.  37,  the 
petitioners  would  all  be  reasonably  close  to  the  schoolhouse  in  said 
District  Xo.  37.  The  petition  in  this  matter  was  filed  with  the 
county  superintendent  of  Turner  county,  and  after  due  notice  a 
committee  consisting  of  said  superintendent  and  the  president  of  the 
board  of  education  of  the  plaintiff  district  and  the  chairman  of  the 
district  board  of*  the  defendant  District  Xo.  37  met  and  acted  on 
said  petition.  After  considering  said  matter,  the  said  committee  de- 
cided to  detach  the  territory  described  in  the  petition  from  said 
plaintiff  and  attach  it  to  defendant  District  Xo.  37,  and  an  order 
was  made  in  conformity  to  said  decision.  The  said  circuit  court 
upo.i  the  trial  of  said  cause  made  its  judgment  affirming  the  decision 
and  order  of  said  committee  and  detaching  said  territory  from  the 
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plaintiff  district  and  attaching  it  to  the  defendant  District  No.  37, 
and  affirmed  the  adjustment  of  property  interests  made  by  the  said 
committee. 

The  prnicipal  question  presented  to  this  court  by  this  appeal  is 
whether  or  not,  under  the  provisions  of  chagter  133,  p.  150,  Laws 
I9Q3,^  the  committee  assembled  by  the  county  superintendent  of 
Turner  county  had  any  jurisdiction,  power,  or  authority  w-hatever  to 
detach  territory  from  an  independent  school  district  lying  wholly 
within  the  boundaries  of  one  county,  and  attach  such  territory  to 
another  school  district  whose  territory  lies  wholly  within  the  bound- 
aries of  another  and  adjoining  county. 

It  is  contended  by  the  appellant  Jhat  the  general  purpose  and 
intent  of  the  act  in  question  was  to  confine  the  boundaries  of  school 
districts  to  county  lines,  and  that  the  Legislature  never  intended  by 
the  provisions  of  section  2410,  Revised  Pol.  Code,  as  amended  by 
the  act  of  1903,  that  a  petition  could  be  filed  with  the  superintendent 
of  one  county  asking  that  territory  in  that  particular  county  he  de- 
tached from  an  independent  school  district  therein  and  attached  to 
a  school  district  in  an  adjoining  county,  or,  that  the  superintendent 
of  the  said  county  could  then  call  a  committee  composed  of  himself, 
the  president  of  the  board  of  education  of  the  independent  school 
district,  and  the  chairman  of  the  school  district  in  the  adjoining 
county,  and  proceed  to  detach  territory  from  the  independent  school 
district  in  ihe  said  county  and  attach  it  to  another  school  district 
whose  territory  lies  wholly  within  the  boundaries  of  another  and 
adjoining  county.  Appellant  further  contends  that  there  is  no  pro- 
vision in  our  statutes  authorizing  the  detachment  of  territory  from 
an  independent  school  district  and  attaching  the  same  to  a  school 
district  in  another  county,  and  that  express  legislation  is  needed  to 
authorize  such  a  change  in  the  boundaries  of  school  districts  in  ad- 
joinmg  counties. 

It  is  contended  by  the  respondent  that  the  provisions  of  section 
2410,  above  referred  to,  clearly  authorizes  the  detaching  of  territory 
from  one  school  district  in  a  county  and  attaching  the  same  to  a 
school  district  in  an  adjoining  county,  and  that  the  proceedings  in 
this  case  and  the  action  of  the  committee  were  clearly  authorized  by 
that  section.     It  will  be  observed  that  by  the  provisions  of  section 
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2410  there  is  no  limitation  as  to  the  territory  to  be  detached  and  at- 
tached requiring  the  same  to  be  within  the  limits  of  any  particular 
county.  It  simply  provides :  "Territory  outside  of  the  limits  of  any 
organized  independent  school  district,  but  adjacent  thereto,  may  be 
attached  thereto,  and  territory  within  the  limits  of  any  independent 
district  organized  for  school  purposes  and  adjacent  to  any  school 
district  may  be  attached  to  said  school  district."  After  a  careful 
examination  of  the  sections  of  the  Code  applicable  to  the  formation 
of  school  districts  we  are  inclined  to  the  view  that  the  circuit  court 
gave  a  proper  construction  to  this  section,  and  the  fact  that  the  ter- 
ritory detached  from  the  independent  school  district  in  Turner 
county  and  attached  to  the  school  district  in  Clay  county  was  sit- 
uated in  Turner  county  did  not  render  the  proceedings  of  the  com- 
mittee void.  To  hold  that  section  2410,  above  quoted,  applies  to 
districts  wholly  within  the  same  county  only  is  to  interpolate  into 
the  section  a  limitation  not  contained  therein.  There  seems  to  be  no 
provision  in  the  school  law  prohibiting  a  school  district  being  form- 
ed of  territory  partly  in  one  county  and  partly  in  another ;  and  that 
such  districts  may  be  formed  is  apparent  from  the  proviso  in  section 
2327  of  the  Revised  Political  Code,  which  provides  that  after  the 
boundary  lines  of  the  several  school  districts  in  the  county  are  es- 
tablished such  boundaries  may  be  changed  as  therein  specified,  "pro- 
vided, that  when  petition  is  made  for  the  formation  of  a  district 
from  parts  of  two  or  more  counties,"  the  commisisoners  might  pro- 
ceed to  take  certain  proceedings.  It  will  thus  be  seen  that  it  is  con- 
templated by  the  Legislature  that  school  districts  may  be  organized 
embracing  territory  of  two  adjacent  counties,  and  therefore  that  the 
language  used  in  section  2410  may  very  properly  be  construed,  in 
the  absence  of  any  limitation,  to  apply  to  detaching  territory  from 
a  school  district  in  one  county  and  attaching  it  to  a  school  district 
in  another  county. 

The  case  was  tried  de  novo  in  the  circuit  court,  and  the  division 
of  the  property  was  adjudicated  by  that  court,  and  it  is  not  neces- 
sary to  determine  on  this  appeal  whether  or  not  the  proceedings  of 
the  committee  in  regard  to  the  adjustment  of  the  property  and  debts 
of  the  territory  detached  from  the  one  district  and  attached  to  the 
other  was  or  was  not  properly  made.    It  is  sufficient  that  the  com- 
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mittee  had  jurisdiction  to  act  upon  the  petition  presented,  and  that 
the  court  in  its  judgment  upon  the  appeal  from  the  action  of  the 
committee  adjudicated  the  various  questions  presented. 
The  judgment  of  the  circuit  court  is  affirmed. 


JMcCOMB  et  al.  v.  BASKERVILLE. 

A  third  person  bought  a  threshing  engine  from  defendant.  On 
it  proving  unsatisfactory,  it  was  agreed  that  defendant  would  deliver 
a  new  one  in  its  place.  While  the  third  person  was  running  the  en- 
gine to  defendant's  place  of  business,  he  requested  defendant  to  fur- 
nish men  to  assist  him;  it  being  agreed  that  the  third  person  would 
pay  for  them.  Defendant  sent  two  of  his  servant^,  and  while  one  of 
them  was  assisting  the  third  person's  engineer  in  running  th.e  engine 
on  the  highway  the  engine  emitted  sparks  and  set  a  fire  which  de- 
stroyed plaintiff's  property:  Held,  that  defendant  was  not  liable  for 
damages  sustained;  the  persons  operating  the  engine  being  the  third 
person's  employees. 

Where  both  parties  moved  for  the  direction  of  a  verdict,  both  par- 
ties admitted  that  the  evidence  was  undisputed,  so  that  the  only  ques- 
tion was  one  of  law;  and  it  was  error  to  direct  a  verdict  for  plaintifTs 
on  there  being  no  sufficient  evidence  to  support  it. 

(Opinion  filed,  January  10.  1906.) 

Appeal  from  Circuit  Court,  Codington  County.  Hon.  Geo.  H. 
Marquis,  Judge. 

Action  by  S.  M.  McComb  and  another  against  M.  R.  Basker- 
ville.    From  a  judgment  for  plaintiffs,  defendant  appeals.    Reversed. 

Lee  Stover,  for  appellant.    A.  Sherin,  for  respondents. 

CORSON,  J.  This  is  an  action  to  recover  damages  for  the 
loss  of  a  certain  crop  destroyed  by  fire  set  by  a  threshing  engine 
while  passing  along  the  highway.  Verdict  and  judgment  being  in 
favor  of  the  plaintiff,  the  defendant  appealed. 

Several  errors  have  been  assigned ;  but  iri  the  view  we  take  of 
the  case  it  will  only  be  necessary  to  consider  the  third  assignment 
of  error,  which  is  that  the  court  erred  in  denying  the  motnon  made 
by  defendant  at  the  close  of  all  the  evidence  to  direct  a  verdict  in 
his  favor  upon  the  ground  that  there  was  no  evidence  proving  or 
tending  to  prove  that  this  defendant  was  liable  for  the  damages  sus- 
tained by  the  plaintiffs.     It  appears  from  the  evidence  that  in  the 

Vol.  20.  S.  D.  28. 
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summer  of  1902  one  Clark  purchased  of  the  defendant  a  threshing 
engine,  which  not  proving  entirely  satisfactory  in  September  of  that 
year  a  contract  was  entered  into  in  which  it  was  agreed  between  the 
defendant  and  Clark  that  a  new  engine  of  a  different  make  should 
be  furnished  him  and  the  engine  sold  to  him  in  the  summer  taken 
back,  and  that  the  exchange  of  the  engine  should  be  made  at  Wa- 
tertown.  This  contract  was  introduced  in  evidence  in  the  case. 
It  appears  from  the  undisputed  evidence  that  on  the  day  previous 
to  the  fire  die  engineer  employed  by  Clark  started  with  the  old  en- 
gine to  Watertown,  and  that  when  it  arrived  at  Kranzburg,  about 
6  miles  east  of  Watertown,  the  engineer  in  charge  had  trouble  in 
running  it,  and  that  Clark  thereupon  telephoned  to  the  defendant, 
Baskerville,  to  send  out  two  men  to  take  the  engine  in  to  Water - 
town  and  he  would  pay  them,  and  also  requested  Baskerville  to 
send  out  the  new  engine ;  that  in  compliance  with  said  request  Bas- 
kerville took  two  men  from  his  machine  shop  and  directed  them  to 
take  out  the  new  engine  to  a  point  at  or  near  Kranzburg  and  bring 
in  the  old  one ;  that  the  men  employed  by  the  defendant,  in  com- 
pliance with  Clark's  request,  took  the  new  engine  out  to  Kranzburg 
and  started  back  with  the  old  one;  that,  having  some  trouble  in 
running  the  same,  it  was  laid  up  for  the  night  at  a  farmhouse  about 
314  miles  east  of  Watertown.  On  the  following  day,  being  the  day 
on  which  the  fire  occurred,  one  of  the  two  men  sent  out  by  the  de- 
fendant in  response  to  Clark's  telephone  message  again  started  with 
the  old  engine  for  Watertown ;  one  of  the  men,  Hanten,  having 
left  the  engine  at  the  farmhouse,  and  does  not  again  appear  to  have 
taken  any  part  in  running  the  same.  This  engineer  again  having 
trouble  with  the  engine  the  said  Clark  placed  upon  the  same  his  own 
engineer,  a  Mr.  Shoulock,  and  while  the  engine  was  being  run  by 
these  two  men  the  fire  which  destroyed  the  plaintiff's  property  was 
set,  and  being  unable  t©  extinguish  the  fire  they  proceeded  with  the 
engine  to  Watertown  and  delivered  it  at  the  machine  shop  of  the  de- 
fendant Baskerville. 

The  appellant,  as  a  witness  in  his  own  behalf,  testified  substan- 
tially as  follows :  "I  traded  threshing  engines  with  Mr.  Clark  in  the 
fall  of  1902.  Mr.  Clark  was  to  deliver  the  engine  which  he  traded 
at  Watertown.    He  got  as  far  as  Kranzburg  with  it,  and  then  tele- 
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phoned  me  to  hire  a  couple  of  men  and  he  would  pay  them.  He 
wanted  me  to  hire  a  couple  of  men  to  bring  the  engines  in.  They 
were  to  bring  the  engine  to  Watertown.  I  did  as  he  requested,  and 
Mr.  Clark  paid  the  two  men  for  it.  I  sent  out  Mr.  Hanten  with 
this  (new)  engine  at  Mr.  Clark's  request.  I  instructed  Mr.  Han- 
ten to  meet  the  other  engine  this  side  of  Kransburg  and  bring  the 
other  engine  in.  I  received  the  engine  that  Mr.  Clark  was  to  de- 
liver to  me  in  exchange  for  the  one  I  was  to  deliver  to  him  at  Wa- 
tertown. At  the  time  Mr.  Hanten  and  his  helper  was  running  this 
engine  to  Kransburg  they  were  working  for  Mr.  Clark."  Mr.  Clark 
paid  them  for  their  work.  He  further  says  that  one  of  the  two  men 
that  he  sent  out  with  the  new  engine  and  to  bring  back  the  old  one 
was  working  for  him  by  the  month  and  the  other  by  the  day.  Mr. 
Clark,  in  his  testimony  as  a  witness  for  defendant,  testified  as  fol- 
lows: "I  traded  engines  with  Mr.  Baskerville  in  the  fall  of  1902. 
I  delivered  the  engine  I  traded  to  him  here  in  Watertown.  I  was 
to  fetch  up  the  engine  I  traded  and  make  the  exchange  here  at  Wa- 
tertown. *  *  *  Q.  How  did  that  happen  that  the  other  egnine  came 
up  to  meet  you?  A.  I  'phoned  to  Mr.  Baskerville.  Q.  What,  if 
anything,  did  Mr.  Baskerville  do  for  you  ?  A.  He  got  some  men  to 
run  the  other  egnine  down  to  meet  my  men.  Q.  Who  paid  these 
men?  A.  I  paid  them."  It  further  appears  from  the  undisputed 
evidence  that  the  two  men  sent  out  by  Baskerville  at  the  request 
of  Clark  started  back  with  the  old  engine ;  but,  having  some  diffi- 
culty in  running  it,  they  stopped  Overnight  at  a  farmhouse.  On 
the  lollowing  morning,  the  day  of  the  fire,  Clark  with  his  engineer, 
Shoulock,  on  their  way  to  Watertown  to  get  some  machinery  to 
repair  the  new  engine,  overtook  the  old  engine  some  3M2  miles  from 
Watertown,  and  the  engine  not  running  satisfactorily  to  Mr.  Clark 
he  directed  Charles  Shoulock,  his  own  engineer,  who  was  with  him, 
to  take  charge  of  the  same  and  run  it  into  Watertown.  In  speak- 
ing of  this  matter,  Mr.  Clark  in  his  testimony  says:  "I  placed 
Charles  Shoulock  in  charge  of  the  engine  the  next  morning  to  bring 
it  in.  That  is  the  engine  I  delivered  to  Mr.  Baskerville  in  Water- 
town.  *  *  *  I  did  not  like  the  way  it  was  running.  Shoulock  had 
been  working  for  me  on  the  engine.  He  had  never  been  in  Mr. 
Baskerville's  employ  that  I  know  of.     Shoulock  was  working  for 
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me  al  the  time  for  wages.  *  *  *  The  man  that  had  started  back  to 
Watertown  with  the  other  engine  was  the  man  that  Baskerville  had 
sent  out.  He  was  running  the  engine  when  Mr.  Shoulock  and  I 
caught  up  with  him.  I  told  Shoulock  to  get  on  and  help.  I  did  not 
know  the  man  that  was  on  the  engine  coming  to  Watertown.  I 
suppose  he  was  in  my  employ.  I  know  I  had  to  pay  for  it  anyway. 
*  *  *  I  told  him  (Shoulock)  to  get  on  and  see  that  the  engine  came 
in  all  right.  I  told  him  to  get  on  and  take  charge,  so  as  to  be  sure 
that  the  engine  would  get  in  all  right.  Q.  So  far  as  you  were  con- 
cerned, you  left  Charley  in  charge  of  the  engine?  A.  Yes;  I  tele- 
phoned Mr.  Baskerville.  I  told  him  that  if  he  could  hire  some  men 
that  I  wished  he  would  do  so,  because  I  was  in  a  hurry  to  get  to 
threshing.  *  *  *  Under  these  instructions  Mr.  Baskerville  did  as  I 
instructed.  Q.  Did  you  tell  Mr.  Baskerville  what  men  he  should 
hire  ?  A.  No  sir.  Q.  Are  you  sure  that  you  told  him  to  fiire  some- 
body? (.  Yes;  and  I  told  him  that  I  was  in  a  hurry.  Q.  (by  the 
Court).  What  was  he  to  hire  men  for?  A.  Ta  run  that  engine 
down  that  I  traded  for  to  meet  my  men  on  the  road  and  save  time^ 
so  that  I  could  get  to  threshing.'*  It  further  appears  from  the  un- 
disputed evidence  that  the  fire  was  set  after  Shoulock,  Clark's  en- 
gineer, took  charge  of  the  engine  and  that  he  and  the  other  man 
not  being  able  to  extinguish  the  fire  ran  the  engine  on  to  Water- 
town  and  delivered  it  at  Baskerville's  machine  shop. 

It  will  thus  be  seen  that  Hanten  and  the  helper  sent  with  him 
to  take  out  the  hew  engine  to  Kranzburg  were  employed  by  Bas- 
kerville as  the  agent  of  and  at  the  request  of  Clark,  and  were  paid 
by  Clark,  and  that  the  same  man  started  back  with  the  old  engine ; 
that  about  33^  miles  east  of  Watertown  this  engine  was  left  over- 
night, and  that  on  the  following  morning  the  helper,  one  of  the 
employees  sent  out  by  Baskerville  at  the  request  of  Clark,  again 
started  the  engine  to  Watertown,  and  that  while  on  the  way  he  was 
overtaken  by  Clark  and  Shoulock,  Clark's  engineer;  that  by  direc- 
tion of  Clark  Shoulock  took  the  engine  in  connection  with  the  helper 
and  ran  it  from  that  point  into  Watertown;  that  while  these  two 
latter  men  were  running  the  engine  the  fire  complained  of  was  set. 
It  will  be  further  observed  that  the  two  men  sent  out  by  Baskerville 
were  sent  out  by  him  at  the  request  and  as  the  agent  of  Clark  and 
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that  Clark  paid  them,  and  that  Shoulock  was  Clark's  engineer,  reg- 
ularly in  his  employ.    It  will  be  further  observed  that  by  the  terms 
of  the  contract  and  the  understanding  of  the  parties,  as  shown  by 
Ihe  evidence  of  both  Baskerville  and  Clark,  the  exchange  of  engines 
was  to  be  made  at  Watertown,  and  that  there  was  no  evidence  prov- 
ing or  tending  to  prove  that  the  contract  so  made  was  changed  or 
modified.    It  clearly  appears,  therefore,  that  Baskerville  in  legal  ef- 
fect delivered  the  new  engine  at  Watertown  to  Clark  by  placing  the 
same  in  charge  of  the  two  men  employed  by  him,  as  the  agent  of 
Clark,  and  that  the  old  engine  was  delivered  to  him  at  his  machine 
shop  in  Watertown  by  Clark's  engineer,  Shoulock,  and  one  of  the 
men  employed. by  Baskerville  as  the  agent  of  Clark  to  bring  it  in. 
It  is  clear  from  the  undisputed  evidence,  therefore,  that  neither 
Baskerville  nor  any  servant  or  employee  of  his  was  in  charge  of 
the  old  engine  at  the  time  the  fire  was  set,  and  that  at  the  time  the 
old  engine  had  not  been  delivered  to  him.    In  short,  the  new  engine 
was  run  out  to  Kranzburg  by  the  persons  employed  by  Baskerville 
at  the  request  of  Clark,  and  the  old  engine  was  run  into  Watertown 
by  one  of  the  men  so  ^ent  out  at  Clark's  request  and  Clark's  engi- 
neer, Shoulock.    In  a  legal  point  of  view  it  is  not  material  whether 
Baskervile  in  complying  with  the  request  of  Clark  took  the  men 
that  were  to  take  out  the  new  engine  and  bring  back  the  old  one 
from  his  machine  shop  or  from  the  machine  shop  of  any  other  party. 
When  the  men  were  employed  by  Baskerville  as  the  agent  of  Clark, 
they  became  Clark's  servants  and  employees  and  continued  to  be 
such  until  the  old  engine  was  delivered  to  Baskerville's  machine 
shop  in  Watertown.    Upon  this  state  of  facts  it  is  difficult  to  dis- 
cover any  theory  upon  which  Baskerville  could  be  held  liable  for 
the  loss  sustained  by  the  plaintiffs.    The  learned  circuit  court  setms 
to  have  overlooked  the  fact  that  the  men  sent  out  by  Baskerville 
with  the  new  engine  with  instructions  to  bring  the  old  one  back 
were  employed  at  the  request  of  Clark  and  paid  by  Clark,  and  that 
they  continued  to  be  the  servants  of  Clark  until  the  old  engine  was 
delivered  at  Watertown,  and  that  in  contemplation  of  law  the  ex- 
change of  the  engines  took  place  at  Watertown,  and  not  at  Kranz- 
burg ;   the  so-called  exchange  at  Kranzburg  being  simply  a  transfer 
of  the  servants  of  Clark  from  one  engine  to  another. 
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Previous  to  the  making  of  the  motion  by  defendant  for  the  di- 
rection of  a  verdict  the  plaintiffs  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  in  their  favor.  These  motions  made  by  the 
defendant  and  plaintiff  were  in  effect  admissions  that  the  evidence 
was  undisputed,  and  that  the  only  question  to  be  decided  by  the 
court  was  a  question  of  law.  In  Yankton  Fire  Ins.  Co.  v.  Fremont, 
E.  &  M.  V.  R.  Co.,  7  S.  D.  428,  64  N.  W.  514,  this  court  after  a 
full  review  of  the  authorities  held  that  "both  parties,  by  their  re- 
spective motions,  in  effect  admitted  there  were  no  disputed  facts  to 
be  submitted  to  the  jury,  and  virtually  agreed  to  submit  the  ques- 
tions of  both  law  and  fact  to  the  judge;  and  under  such  circum- 
stances, if  there  is  evidence  sufficient  to  uphold  the  decision,  it  is  not 
erro;.  for  the  court  to  direct  a  verdict."  We  are  clearly  of  the  opinion 
that  upon  the  undisputed  evidence  Baskerville  was  not  liable  for  the 
damages  caused  to  plaintiffs  by  the  fire,  and  that  the  court  should 
have  granted  defendant's  motion  and  directed  a  verdict  in  its  favor. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  reversed. 


WILSON  V.  COMMERCIAL  UXIOX  ASSURANCE  CO. 

A  Bill  of  exceptions,  consisting  merely  of  a  transcript  of  the  offi- 
cial stenographer's  notes,  to  which  were  attached  papers  and  the  cer- 
tificate of  the  trial  judge,  and  containing  no  specifications  of  errors, 
will  not  be  regarded  on  appeal. 

(Opinion  filed,  January  17,  1906.) 

Appeal  from  Circuit  Court,  McPherson  County.  Hon.  Loring 
E.  (>AFFY,  Judge. 

Action  by  John  F.  Wilson  against  the  Commercial  Union  As- 
surance Company,  Limited,  of  London,  England.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Herreid  &  Williamson  and  F.  V.  Brcrnm,  for  appellant.  Albert 
Gnndcrson,  C.  H.  Barron,  and  L.  T.  Boucher,  for  respondent. 

HANEY,  J.  This  is  an  action  on  a  Standard  Fire  Insurance 
policy.  The  appeal  is  from  the  judgment  alone.  The  so-called  bill 
of  exceptions  (merely  a  transcript  of  the  official  stenographer's 
notes,  to  which  are  attached  numerous  papers  and  a  certificate  of 
the  trial  judge)  contains  no  specifications  of  the  errors  relied  upon. 
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aiid  must  therefore  be  disregarded.  Schouvveiler  v.  McCauU,  i8 
S.  D.  70,  99  N.  W.  95.  The  verdict  and  judgment  being  within  the 
pleadings,  and  no  exceptions  properly  presented,  there  is  nothing 
upon  which  a  reversal  could  be  predicated,  and  no  useful  purpose 
would  be  served  in  discussing  the  purely  technical  objections  urged 
in  argument  of  counsel.  Upon  all  the  evidence  there  was  but  one 
meritorious  issue  of  fact,  namely,  the  value  of  the  destroyed  prop- 
erty, which  was  submitted  to  a  jury  under  proper  instructions. 
There  was  ample  evidence  to  sustain  the  verdict. 

No  injustice  can  therefore  result  from  enforcing  the  require- 
ments of  the  statute  regarding  the  manner  of  settling  exceptions, 
and  the  judgment  appealed  from  is  affirmed. 


DEERE  &  WEBBER  CO.  v.  HINCKLEY. 

An  affidavit  for  a  continuance  on  the  ground  of  the  absence  of 
witnesses,  which  avers  that  the  applicant  **has  not  been  able  to  pro- 
cure his  witnesses  to  go  to  trial,"  is  insufficient,  because  failing  to 
show  any  diligence  to  procure  the  attendance  of  the  witnesses  or  their 
depositions. 

As  a  general  rule,  a  plaintiff  has  an  absolute  right  to  dismiss  an 
action,  where  no  counterclaim  has  been  interposed  and  there  is  no 
special  reason  why  the  dismissal  should  not  be  permitted. 

Neither  Rev.  Code  Civ.  Proc.  §  440,  providing  that  no  writ  of  error 
shall  be  necessary  to  bring  up  any  judgment  for  review,  but  any  judg- 
ment: or  any  order  defined  in  section  462  may  be  reviewed  on  appeal, 
not  specifying  any  order  or  udgment  that  may  be  appealed  from,  nor 
section  462,  designating  the  appealable  orders,  authorizes  an  appeal 
from  an  order  dismissing  an  action  on  plaintiff's  motion,  where  no 
counterclaim  was  interposed  nor  any  special  reason  shown  why  the  dis- 
missal should  not  be  permitted. 

Where  an  order  attempted  to  be  appealed  from  is  clearly  not  an 
appealable  order,  the  trial  court  may  so  declare,  and  hold  the  appeal 
ineffectual  for  any  purpose. 

Where  an  order  dismissing  an  action  on  plaintiff's  motion  was  not 
appealable,  the  court,  on  the  trial  of  a  subsequent  action  involving  the 
same  matter,  properly  disregarded  a  pending  appeal  from  the  order, 
and  determined  that  the  former  action  was  terminated  on  its  dismissal. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  Marshall  County.  Hon.  James  H. 
McCoy,  Judge. 
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Action  by  the  Deere  &  Webber  Company  against  W.  L.  Hinck- 
ley.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Byron  Abbott,  for  appellant.  Campbell  &  Taylor,  for  respond- 
ent. 

CORSON,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
a  directed  verdict  in  favor  of  the  plaintiff.  The  action  was  institu- 
ted to  recover  of  the  defendant  the  amount  due  upon  certain  prom- 
issory notes,  and  the  defendant  in  his  answer  admitted  his  indebt- 
edness upon  the  notes,  but  pleaded  the  pendency  of  another  action 
upon  the  same  notes  and  also  a  counterclaim  for  $5,000  damages 
for  slander  by  the  agent  of  the  plaintiff.  When  the  case  was  called 
for  trial,  the  defendant  moved  for  a  continuance  of  the  cause  over 
the  term,  which  was  denied,  and  upon  the  trial  the  defendant  of- 
feree in  evidence  the  record  of  a  former  action  and  notice  of  appeal 
and  undertaking  on  appeal  from  the  order  dismissing  the  action. 
This  evidence  being  objected  to,  the  objection  was  sustained  by  the 
court,  and  the  evidence  excluded.  No  evidence  being  offered  by  the 
defendant  in  support  of  his  counterclaim,  and  the  execution  and 
non-payment  of  the  notes  set  out  in  the  complaint  having  been  ad- 
mitted by  the  answer,  the  court  directed  a  verdict  in  favor  of  the 
plai!-;tiff. 

Three  questions  are  presented  by  the  record  in  this  case,  name- 
ly: (i)  Did  the  court  err  in  refusing  defendant  a  continuance  of 
the  cause  over  the  term?  (2)  Did  the  court  err  in  excluding  the  ex- 
hibits offered  for  the  purpose  of  showing  the  pendency  of  another 
action  for  the  same  causes  of  action?  (3)  Did  the  court  err  in  di- 
recting a  verdict  in  favor  of  the  plaintiff? 

It  is  contended  by  the  respondent,  in  support  of  the  judge's 
ruling  in  denying  a  continuance  of  the  action,  that  the  affidavit 
made  on  behalf  of  the  defendant  for  the  purpose  of  obtaining  a  con- 
itinuance  was  clearly  insufficient,  in  that  it  failed  to  show  any  dili- 
gence on  the  part  of  the  defendant  in  securing  the  presence  of  the 
witnesses  on  the  trial  or  their  depositions  to  be  used  therein.  The 
respondent  is  clearly  right  in  its  contention.  An  examination  of  the 
affidavit  discloses  no  diligence  whatever  on  the  part  of  the  defend- 
ant in  securing  the  testimony  of  the  witnesses  named  in  the  affidavit, 
or  their  depositions.    All  that  is  said  on  that  subject  in  the  affidavit 
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is  "that  this  defendant  has  not  been  able  to  procure  his  witnesses  to 
go  to  trial."  No  statement  is  made  as  to  what  efforts  have  been 
made,  if  any,  as  to  procuring  the  attendance  of  the  witnesses,  and 
no  leason  given  why  their  depositions,  if  their  attendance  could  not 
be  procured,  had  not  been  taken.  Such  a  showing  is  clearly  insuf- 
ficient. Stone  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  3  S.  D.  330,  53  N. 
W.  189;  Hood  V.  Fay,  15  S.  D.  34,  87  N.  W.  528;  J.  I.  Case 
Threshing  Machine  Co.  v.  Eichinger,  15  S.  D.  530,  91  N.  W.  82. 
While  it  is  true  that  it  appears  from  the  affidavit  that  but  a  short 
time  had  intervened  between  the  joining  of  issue  and  the  time  of 
trial,  still  it  was  incumbent  upon  defendant  to  have  made  some  ef- 
fort to  procure  his  witnesses  or  to  secure  their  depositions,  and  he 
should  have  shown  to  the  court  what  diligence  had  been.  used. in  his 
attempt  to  procure  his  witnesses  or  their  evidence.  It  is  further 
<:ontended  by  the  respondent  that  the  counterclaim  did  not  state 
facts  sufficient  to  constitute  a  counterclaim  to  the  action,  in  that  a 
corporation  cannot  be  held  liable  in  an  action  of  slander.  In  the 
view,  we  have  taken  as  to  the  insufficiency  of  the  affidavit  to  entitle 
the  defendant  to  a  continuance  over  the  term,  we  do  not  deem  it 
necessary  to  discuss  or  decide  the  question  presented  as  to  the  lia- 
bility of  the  corporation  in  such  an  action. 

The  second  question  presented  is  one  of  more  difficulty.  It  ap- 
pears from  the  record  offered  in  evidence  by  the  defendant  that  an 
action  had  been  commenced  upon  the  notes  in  controversy  in  this 
action,  and  that  the  plaintiff  had  dismissed  that  action  by  leave  of 
the  court  without  notice  to  the  defendant,  and  from  the  order  or 
judgment  dismissing  the  action,  the  defendant  has  taken  an  appeal 
to  this  court.  It  was  contended  by  the  respondent,  in  support  of 
the  court's  ruling  in  excluding  defendant's  evidence  upon  this  de- 
fense, that,  there  having  been  no  counterclaim  filed  in  the  former 
action,  the  plaintiff  had  an  absolute  right  to  dismiss  the  action,  and  ' 
that  no  appeal  lies  from  such  an  ex  parte  order  or  judgment  dis- 
missing the  action,  and  hence,  when  the  action  was  dismissed  it  was 
terminated,  and  the  attempted  appeal  from  the  order  was  a  mere 
nullity.  It  is  contended  on  the  other  hand,  by  the  appellant,  that 
the  order  or  judgment  of  dismissal  was  in  fact  appealed  from,  and 
Ihat  upon  perfecting  the  appeal  the  action  continued  to  be  still  pend- 
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ing  until  the  appeal  should  be  disposed  of  in  this  court,  and  that, 
as  the  appeal  in  that  case  had  not  been  disposed  of  when  the  pres- 
ent action  was  commenced,  the  plaintiff  had  no  right  to  institute 
the  present  action,  and  that  the  evidence  of  the  proceedings  in  that 
case  should  have  been  admitted  and  his  answer  sustained.  It  may 
be  stated  as  a  general  rule  that  a  plaintiff  has  an  absolute  right  to 
dismiss  an  action,  where  no  counterclaim  has  been  interposed  and 
there  exists  no  special  reasons  why  the  dismissal  of  the  action 
should  not  be  permitted.  Schaetzel  v.  City  of  Huron  (White,  Inter- 
vener), 6  S.  D.  134,  60  N.  \V.  741 ;  Cooke  v.  McQuaters,  19  S.  D. 
361,  103  X.  W.  385.  It  affirmatively  appears  in  the  case  at  bar  that 
no  counterclaim  had  been  interposed  in  the  former  action,  and  no 
special  reason  was  shown  to  exist  which  should  have  the  effect  to 
prevent  the  dismissal  of  that  action.  The  plaintiff  therefore  had  an 
absolute  right  to  dismiss  its  action,  and  the  order  or  judgment  dis- 
missing the  same,  being  ex  parte,  did  not  constitute  an  appealable 
order  or  judgment,  and  hence  the  attempted  appeal  in  that  case 
was  without  validity  and  not  effectual  as  continuing  the  action.  2 
Ency.  Plead.  &  Prac.  96.  The  learned  author  of  the  article  on  "Ap- 
peals" in  that  work  says :  "A  direct  appeal  cannot  be  taken  from 
an  order  granted  ex  parte.  The  proper  procedure  is  to  move  to  va- 
catc  ^r  set  it  aside  and  appeal  from  the  decision  on  the  motion.'' 

riic  order  dismissing  the  action  was  also  not  an  ap])ealable  or- 
der, for  the  reason  that  it  is  not  one  of  the  orders  specified  in  section 
462,  Rev.  Code  Civ.  Proc,  which  designates  the  orders  that  may  be 
appealed  from.  It  seems  to  be  conceded  by  the  appellant  that  the 
order  or  judgment  appealed  from  is  not  one  specified  in  that  section, 
but  he  contends  that  the  appeal  was  authorized  by  virtue  of  section 
440,  Id.  Section  440,  however,  does  not  specify  any  order  or  judg- 
ment that  may  be  appealed  from,  but  only  in  effect  substitutes  an 
appeal  for  the  writ  of  error  in  civil  cases,  and  limits  the  right  of 
appeal  to  the  party  aggrieved.  While  ordinarily  it  is  not  competent 
for  ^  circuit  court  to  determine  whether  or  not  an  appeal  has  been 
properly  taken,  where  the  order  attempted  to  be  appealed  from  is 
clearly  not  an  appealable  order,  such  court  may  so  declare,  and  hold 
the  appeal  ineffectual  for  any  purpose.  Brady  v.  Burke,  90  Cal.  i, 
27  Pac.  52;   Gregory  v.  Gregory,  102  Cal.  50,  36  Pac.  364;   Fay  v. 
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Davidson,  13  Minn.  523  (Gil.  491)  ;  Gage  v.  Rohrbach,  56  111.  262. 
The  order  or  judgment  appealed  from  not  being  one  specified  in 
section  462,  no  appeal  lies,  and  the  attempted  appeal  was  simply  a 
nullity,  and  might  properly  be  so  declared  by  the  circuit  court.  The 
attempted  appeal  being  a  nullity,  the  former  case  was  terminated 
on  the  dismissal  of  the  action,  and  was  not  pending  at  the  time  the 
present  action  was  commenced.  The  court  committed  no  error, 
therefore,  in  excluding  the  evidence.  It  necessarily  follows  from 
the  foregoing  discussion  that  the  court  was  right  in  directing  a  ver- 
dict in  favor  of  the  plaintiff  ,as  no  evidence  was  offered  upon  the 
counterclaim  alleged  in  the  answer,  and  it  appearing  as  a  matter  of 
law  that  the  defense  of  a  former  action  pending  was  not  sustained. 
Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low, and  order  denying  a  new  trial,  are  affirmed. 


KERLEY  v.  GERMSCHEID. 

Where,  in  an  action  for  assault,  the  evidence  was  conflicting  as  to 
whether  or  not  there  was  any  assault  committed  by  defendant,  and 
whether  or  not  the  assault,  if  in  fact  committed,  was  justifiably  made 
in  self-defense,  the  court  properly  submitted  to  the  jury  the  question 
whether  or  not  the  assault  was  malicious  as  bearing  on  the  question 
of  exemplary  damages. 

Where,  In  an  action  for  assault  the  evidence  was  conflicting,  the 
court  properly  charged  that  if  the  evidence  failed  to  show  by  a  fair  pre- 
ponderance that  the  assault,  if  any,  was  unlawful,  or  to  show  any  force 
or  violence  used  by  defendant  on  plaintiff,  the  latter  was  not  entitled 
to  recover  anything. 

Where,  in  an  action  for  assault,  the  evidence  showed  that  in  the 
scuffle  between  the  parties  both  fell  to  the  ground,  and  that  plaintiff 
was  slightly  injured  and  his  clothes  somewhat  torn,  an  instruction  re- 
questing the  jury  to  "take  the  case,  and  give  it  just  such  consideration 
as  you  would  a  more  serious  affair.  If  the  law  has  been  violated,  do 
not  hesitate  to  treat  it  the  same  as  you  would  any  other  case" — was 
not  prejudicial,  as  in  effect  expressing  a  view  that  the  case  was  a  trif- 
ling one,  thereby  tending  to  prejudice  plaintiff  in  the  minds  of  the 
jury. 

(Opinion  filed,  January  10,  1906.) 

Appeal  from  Circuit  Court,  Davison  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  Lawrence  Kerley  against  Phillip  Germscheid.  Judg- 
ment for  defendant,  and  plaintiff  appeals.    Affirmed. 
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Aikcns  &  Judge,  for  appellant.  A,  E.  Hitchcock,  for  respond- 
ent. 

CORSON,  J.  This  is  an  action  by  the  plaintiff  to  recover  of 
the  defendant  damages  for  an  alleged  assault  and  battery.  The 
case  was  tried  to  a  jury,  and,  the  verdict  and  judgment  being  in 
favor  of  the  defendant,  the  plaintiff  has  appealed. 

It  is  disclosed  by  the  evidence  that  the  plaintiff  and  appellant 
was  a  priest  residing  at  Ethan,  and  had  charge  of  the  Catholic 
church  at  that  place,  and  that  he  was  engaged  in  the  erection  of  a 
church  edifice  and  a  residence  for  the  priest  connected  therewith, 
and  that  stone  masons  were  employed  by  the  plaintiff,  who  were  at 
work  erecting  a  stone  wall  for  the  residence  when  the  defendant 
went  upon  the  premises.  The  defendant  was  ordered  off  by  the  ap- 
pellant, and  not  going  directly,  the  appellant  attempted  to  remove 
him,  when  it  is  claimed  by  the  appellant  the  defendant  resisted  and 
assaulted  him.  It  also  appears  from  the  evidence  that  in  the  scuffle 
that  ensued  both  parties  fell  to  the  ground,  and  appellant  was  slight- 
ly injured  and  his  clothes  somewhat  torn.  As  to  precisely  what 
occurred  at  the  time  the  evidence  is  conflicting.  The  appellant  ad- 
mits in  his  evidence  that,  upon  failure  of  the  defendant  to  leave  the 
premises  when  ordered  off,  he  endeavored  to  remove  him  therefrom ; 
but  he  denies  that  he  used  any  more  force  than  was  necessary  to 
eject  the  defendant  from  the  premises.  It  further  appears  from  the 
evidence  that  the  appellant  had  workmen  engaged  in  erecting  one 
of  the  walls  of  the  building,  and  that  the  defendant  was  engaged  in 
the  mercantile  business,  and  his  store  was  only  a  short  distance  from 
the  wall  being  erected,  and  he  went  there,  as  he  claims,  to  see  how  the 
workmen  were  getting  on  with  the  wall,  and  the  defendant  testifies 
as  follows  to  what  occurred:  "The  church  is  about  20  or  30  feet 
from  this  wall  where  the  men  were  at  work.  I  was  going  to  look 
at  the  wall;  that  is  all.  I  said  *How  do  you  do?'  that  is  all,  to  the 
workmen.  I  passed  a  fellow  mixing  mortar,  and  went  on  to  the 
next  corner,  about  8  or  10  feet  from  that  fellow,  and  there  was  the 
other  mason.  I  just  stood  there.  Kerley  came  up  to  me  and  or- 
dered me  off  the  place.  He  said :  'You  get  off !  If  you  don't  get  off, 
I  will  knock  you  off.'  I  said,  'This  is  church  property,  and  as  long 
as  I  don't  make  anv  disturbance,  or  do  anything  out  of  the  way,  I 
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think  I  have  a  right  to  look  on/  He  then  said,  If  you  don't  go 
away,  I  will  knock  you  off,'  and  he  took  me  by  the  shoulder  and 
pushed  me  quite  a  distance.  Then  he  took  hold  with  his  other  hand, 
and  tried  to  throw  me.  Then  I  took  hold  of  him  as  well  as  I  could 
to  defend  myself.  After  he  took  hold  of  me  with  his  other  hand,  I 
took  hold  of  him.  We  kind  of  took  a  tumble  and  fell.  Both  wxnt  to 
the  ground.  I  did  not  attempt  to  strike  Father  Kerley.  There 
wasn't  a  blow  struck  that  I  remember  of.  He  pushed  me  a  dis- 
tance of  1 6  feet  as  near  as  I  can  remember.  Then  he  grabbed  hold 
of  me  with  both  hands,  and  tried  to  throw  me,  and  I  took  hold  of 
him  as  well  as  I  could  to  defend  myself.  *  *  *  After  we  fell  down 
or  went  down  on  the  ground,  we  got  up  again.  Then  he  com- 
menced kicking  at  me  wheh  he  was  lying  down.  He  got  up  right 
away.  He  attempted  to  kick  me  when  I  was  on  the  ground.  I  did 
not  attempt  to  kick  or  strike  at  him.  After  we  got  up  that  was  the 
end  of  it."  There  were  other  witnesses  who  testified  in  the  case, 
two  of  whom  seem  to  corroborate  the  statement  of  the  appellant, 
and  the  others  corroborate  to  some  extent  the  statement  of  the  de- 
fendant. 

It  is  contended  by  the  appellant  that  it  clearly  appears  from  the 
evidence  that  the  defendant  went  over  to  the  place  where  the  al- 
leged assault  occurred  for  the  purpose  of  having  a  difficulty  with 
the  priest,  but  this  was  denied  by  the  defendant.  It  does  appear, 
however,  that,  in  the  earlier  part  of  the  day  on  which  the  difficulty 
occurred  between  the  appellant  and  defendant,  Stofer,  a  saloon 
keeper,  who  was  a  particular  friend  of  the  defendant,  went  upon  the 
ground  and  w-as  ordered  off  by  the  priest,  and  left  without  offering 
any  resistance,  and  that  the  defendant,  when  informed  of  this  fact, 
seems  to  have  been  somewhat  annoyed  that  Stofer  should  have  left 
without  making  any  resitasnce;  but  the  defendant  denies  that  he 
"^went  over  there  with  the  intention  of  provoking  any  difficulty  with 
the  priest. 

It  is  contended  by  the  appellant  that  the  court  erred  in  that  por- 
tion of  its  charge  to  the  jury  in  which  he  instructs  them:  "Now  by 
'malice'  or  'malicious'  is  meant  a  wish  or  desire  to  vex,  annoy,  or 
harrass  another.  So  it  will  be  for  you  to  determine  whether  or  not, 
if  the  assault  and  battery  w^as  committed,  it  was  malicious.     If  the 
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evidence  fails  to  show  by  a  fair  preponderance  thereof  that  it  was 
malicious,  then  you  should  not  give  the  plaintiff  any  exemplary  dam- 
ages. If  it  does  show,  however,  by  a  fair  preponderance,  that  it 
was  malicious,  then  the  plaintiff  is  entitled  to  exemplary  damages 
such  as  you  deem  proper  under  all  the  circumstances.  You  cannot 
find  exemplary  damages,  however,  unless  you  find  the  plaintiff  has 
suffered  some  actual  damages.  If  you  find  he  suffered  actual  dam- 
ages, then  you  may  find  for  him  in  exemplary  damages,  if  you  find 
that  the  assault  was  malicious" — for  the  reason  that  the  undisputed 
evidence  established  the  fact  that  the  assault  made  upon  the  appel- 
lant was  malicious  within  the  contemplation  of  the  statute  defining 
that  term,  and  as  given  by  the  court  in  its  charge  to  thej'ury;  that 
under  the  evidence  it  was  the  duty  of  the  court  to  instruct  the  jury 
that  the  assault  was  malicious  as  a  matter  of  law,  and  it  was  error 
for  the  court  to  submit  to  the  jury  for  its  determination  a  question 
upon  which  there  was  no  conflict  in  the  evidence;  and  that  by  so 
doing  it  submitted  a  hypothetical  case  which  there  was  no  evidence 
to  support.  We  are  of  the  opinion,  however,  that  this  contention  is 
imtenable,  as  there  was  a  conflict  in  the  evidence  as  to  whether  or 
not  there  was  any  assault  committed  by  the  defendant,  and  also  a 
conflict  in  the  evidence  as  to  whether  or  not  the  assault,  if  in  fact 
committed,  was  justifiably  made  in  defense  of  the  person  of  the  de- 
fendant. As  we  have  seen,  the  defendant  denies  that  he  made  any 
assault  upon  the  appellant,  and  that  what  he  did  in  resisting  the  at- 
tack of  the  plaintiff  was  necessary  in  defense  of  his  person.  If  the 
jury  believed  the  evidence  of  the  defendant  they  might  very  prop- 
erly have  found  that  in  going  upon  the  premises  he  had  no  motive 
to  annoy  the  plaintiff  or  to  seek  any  quarrel,  that  he  was  simply 
there  as  an  idle  spectator  to  see  how  the  masons  were  progressing 
with  their  work,  and  that  in  resisting  the  attack  of  the  priest  he 
was  doing  no  more  than  was  necessary  to  protect  his  person.  This 
being  so,  the  charge  of  the  court  was  proper,  and  we  fail  to  dis- 
cover any  error  therein. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
giving  the  following  instruction  to  the  jury:  "If  the  evidence  fails 
to  show  by  a  fair  preponderance  thereof  that  this  assault,  if  any 
-was  committed,  was  unlawful,  or  fails  to  show  any  force  or  vio- 
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lence  was  ased  by  the  defendant  upon  the  plaintiff,  then  the  plain- 
tiff is  not  entitled  to  recover  anything."  This  contention  is  clearly 
without  merit.  The  instruction  states  the  law  correctly,  and  was 
properly  given  in  view  of  the  conflicting  evidence  submitted  to  the 
jury. 

It  i?  further  contended  by  the  appellant  that  the  court  erred  in 
that  portion  of  its  charge  to  the  jury  as  follows:  "I  trust,  gentle- 
men, you  may  take  the  case  and  give  it  just  such  consideraticm  as 
you  would  a  more  serious  affair.  If  the  law  has  been  violated,  do 
not  hesitate  to  treat  it  the  same  as  you  would  any  other  case,  and 
if  it  has  not  been  violated,  do  just  the  same" — for  the  reason  that 
the  court  therein,  in  effect,  expresses  the  view  that  the  case  was  a' 
trifling  one,  which  was  calculated  to  prejudice  the  appellant  in  the 
minds  of  the  jury.  This  contention  is  untenable  as  in  view  of  the 
evidence  given  in  the  case  the  instruction  was  properly  given  by  the 
couit,  and  we  are  unable  to  see  in  what  respect  the  plaintiff  could 
Tiave  been  prejudiced  by  the  same.  The  case  seems  to  have  been 
very  fairly  submitted  to  the  jury. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
•court,  and  order  denying  a  new  trial  are  affirmed. 


STEPHENS  V.  FAUS. 

Where,  in  a  suit  for  specific  performance  of  a  contract  for  the 
va.\e  of  land,,  which  consisted  of  letters  and  telegrams  passing  between 
the  parties,  a  proper  foundation  was  laid  for  the  Introduction  of  copies, 
copies  of.  such  letters  and  telegrams  as  related  to  such  contract  were 
properly  received  in  evidence. 

Where,  in  a  suit  for  specific  performance,  defendant  admitted  in 
his  answer  that  he  owned  the  land  described  in  the  complaint,  the  ad- 
mis.'sion  of  plaintiff's  evidence  that  he  found  from  the  records  that  de- 
fendant owned  land  in  the  county  where  the  land  in  controversy  was 
situated  was  harmless. 

Where  a  deed  sought  to  be  introduced  in  evidence  by  plaintiff  was 
in  defendant's  possession  and  defendant  failed  to  produce  the  same  on 
notice,  plaintiff  could  give  oral  evidence  of  its  contents. 

Assignments  that  the  court  erred  in  rendering  its  decision  in 
favor  of  plaintiff  and  against  defendant,  in  refusing  to  sign  the  find- 
ings of  fact  presented  by  the  defendant,  instead  of  those  presented  by 
the  plaintiff,  and  signed  by  the  court,  and  in  refusing  to  sign  the  con- 
<!luBions  of  law  presented  for  signature  by  the  defendant,  were  fatally 
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defective  for  failure  to  specify  any  particular  errors  occurring  at  the- 
trial. 

An  assignment  that  the  court  erred  in  deciding  that  the  evidence 
warranted  a  decision  in  favor  of  plaintiff,  and  in  deciding  that  the 
mindb  of  the  parties  met  so  as  to  form  a  contract,  was  fatally  defect- 
ive for  failure  to  specify  wherein  the  evidence  was  insufficient. 

Where  a  motion  for  a  new  trial  is  made  after  judgment,  an  as- 
signment that  the  decision  of  the  court  was  not  sustained  by  the  evi- 
dence in  certain  specified  particulars  can  be  reviewed  only  on  appeal 
from  such  order. 

Rev.  Code  Civ.  Proc.  §§  316,  317,  provide  that  an  order  shall  be- 
come complete  and  effective  when  made  in  writing,  signed  by  the 
court  or  judge,  attested  by  the  clerk  and  filed  in  his  office,  and  sec- 
tion 318  makes  it  the  duty  of  the  clerk  Immediately  after  the  filing  of 
'  the  order  to  attest  and  record  the  same  in  the  judgment  book.  Held, 
that  an  order  does  not  become  complete  or  effective  for  any  purpose 
until  signed,  attested,  and  filed. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial,  taken 
before  such  order  had  been  attested,  was  ineffective. 

(Opinion  filed,  Feb.-  14,  1906.) 

Appeal  from  Circuit  Court,  Hughes  County.  Hon.  Loring  E- 
Gafi^'y,  Judge. 

Action  by  Louis  L.  Stephens  against  Oliver  H.  P.  Fans.  Fronr 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

IV,  B.  Kceley  and  John  Sitthcrlmid,  for  appellant.  Horner  & 
Stcnart  and  Louis  L.  Stephens,  for  respondent. 

HANEY,  J.  This  is  an  action  to  compel  the  specific  perform- 
ance of  a  contract  relating  to  real  property.  It  is  alleged  in  the  com- 
plaint that  the  defendant  was  the  owner  of  a  certain  described  tract 
of  land  in  Hughes  county :  that  the  plaintiff  and  defendant  entered 
into  a  contract  whereby  the  defendant  agreed  to  convey  the  land  by 
warranty  deed,  free  from  all  incumbrances,  to  the  plaintiff,  and  the 
plaintiff  agreed  to  pay  therefor  the  sum  of  $500;  that  the  defendant, 
though  requested,  has  failed  and  refused  to  convey;  and  that  the 
plaintiff  is  still  ready  and  willing  to  pay  for  the  property.  The 
answer  admits  that  the  defendant  owns  the  land,  and  that  he  has  not 
delivered  or  offered  to  deliver  a  deed,  and  denies  all  the  other  al- 
Igations  of  the  complaint.  The  decision  of  the  learned  circuit  court 
was  in  favor  of  the  plaintiff,  defendant's  motion  for  a  new  trial  was 
denied,  and  this  appeal  taken. 
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Appellant's  assignments  of  error  are  substantially  as  follows : 
**(i)  The  court  erred  in  overruling  defendant's  objections  to  the  in- 
troduction of  Exhibit  B.  (2)  In  overruling  defendant's  objections 
to  the  introduction  in  evidence  of  the  following  exhibits:  Exhibit 
C,  Exhibits  D  and  E,  Exhibit  F,  Exhibit  G,  Exhibit  H,  Exhibit  I, 
Exhibit  J,  Exhibit  K,  Exhibit  L,  and  Exhibit  M.  (3)  In  overrul- 
ing defendant's  objection  to  the  following  question,  to-wit :  'State 
whether  or  not  you  found  from  the  records  that  the  defendant  owns 
any  land  in  Hughes  county.'  (4)  In  overruling  the  objection  of  de- 
fendant to  the  following  question,  to-wit :  *State  whether  or  not  that 
is  the  same  tract  of  land  that  you  described  in  this  deed  that  you 
sent  Mr.  Faus,  defendant.'  (5)  In  rendering  his  decision  in  favor 
of  the  plaintiff  and  against  the  defendant.  (6)  In  refusing  to  sign 
the  findings  of.  fact  presented  by  the  def  aidant,  instead  of  those 
presented  by  the  plaintiff  and  signed  by  the  court.  (7)  In  refusing 
to  sign  the  conclusions  of  law  presented  to  him  for  signature  by 
the  defendant.  (8)  In  deciding  that  the  evidence  warranted  de- 
cision in  favor  of  plaintiff,  and  in  deciding  that  the  minds  of  the 
parties  met  so  as  to  form  a  contract.  (9)  That  the  decisions  of  the 
court  is  not  sustained  by  the  evidence,  first,  because  there  is  not 
sufficient  evidence  to  show  that  the  minds  of  the  parties  met  so  as  to 
form  a  contract ;  second,  if  there  was  a  contract,  the  same  was  ab- 
rogated by  the  plaintiff  requiring  the  signature  of  defendant's  wife 
to  the  deed.  (10)  The  court  erred  in  signing  the  findings  of  fact 
and  conclusions  of  law  presented  by  and  in  favor  of  the  plaintiff. 
(11)  The  court  erred  in  overruling  plaintiff's  [defendant's]  motion 
for  a  new  trial." 

The  first  four  assignments  might  be  deemed  abandoned  be- 
cause not  discussed  in  appellant's  brief.  However,  they  present  no 
reversible  error.  The  plaintiff  resided  in  this  state ;  the  defendant 
in  Florida.  The  evidence  of  the  alleged  contract  consisted  of  let- 
ters and  telegrams  which  passed  between  the  parties.  The  exhibits 
mentioned  w^ere  either  letters,  copies  of  letters,  or  copies  of  tele- 
grams relating  to  such  contract.  Proper  foundation  was  laid  for 
the  introduction  of  copies,  and  each  of  the  exhibits  was  relevant. 
Vol.  20.  s.  D.  u. 
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The  statement  that  the  plaintiff  found  from  the  records  that  the  de- 
fendant owns  land  in  Hughes  county  was  harmless,  if  not  admis- 
sible, because  the  defendant  admitted  in  his  answer  that  he  owTied 
the  land  described  in  the  complaint.  The  deed  referred  to  in  the 
fourth  assignment  was  in  the  defendant's  possession.  There  was  no- 
tice to  produce  and  oral  evidence  of  its  contents  was  entirely  proper. 

The  fifth,  sixth,  and  seventh  assignments  specify  no  particular 
errors  occurring  at  the  trial,  and  present  nothing  for  review.  The 
eight  assignment  is  unavailing  because  it  attempts  to  question  the 
sufficiency  of  the  evidence  without  specifying  wherein  it  is  insuf- 
ficient. 

The  ninth  assignment,  though  imperfectly  stated,  may  be  re- 
garded as  specifying  the  particulars  in  which  the  evidence  is  al- 
leged to  be  insufficient  to  justify  the  decision,  a  question  which  can 
be  considered  only  on  an  appeal  which  presents  for  review  an  order 
denying  a  motion  for  a  new  trial,  and  such  an  order  made  after 
judgment,  as  in  this  case,  can  be  reviewed  only  on  an  appeal  from 
such  order.  Pierce  v.  Manning,  2  S.  D.  517,  51  N.  W.  332;  Hawk- 
ins V.  Hubbard,  2  S.  D.  631,  51  N.  W.  774;  Norwegian  Plow  Co. 
V.  Bellon,  4  S.  D.  384,  57  N.  W.  17;  Evenson  v.  Webster,  3  S.  D. 
382,  S3  N.  W.  747 ;  Gade  v.  Collins,  8  S.  D.  322,  66  N.  W.  466 ; 
Sinkling  v.  Railway  Co.,  10  S.  D.  560,  74  N.  W.  1029;  Machine 
Co.  V.  Skau,  10  S.  D.  636,  75  N.  W.  199;  Bourne  v.  Johnson,  10 
S.  D.  36,  71  N.  W.  140;  Parrish  v.  Mahany,  10  S.  D.  276,  73  N. 
W.  97;  Mettel  V.  Gales,  12  S.  D.  632,  82  N.  W.  181;  Hughes  v. 
Stearns,  13  S.  D.  628,  84  N.  W.  196.  Under  the  law  as  it  was  prior 
to  1901  no  appeal  would  lie  from  a  judgment  or  order  until  after  it 
had  been  ^'entered"  as  a  permanent  record  of  the  court  below. 
State  V.  Lamm,  9  S.  D.  418,  69  N.  W.  592;  Coburn  v.  Board,  10 
S.  D.  552,  74  N.  W.  1026;  Martin  v.  Smith,  11  S.  D.  437,  78  N.  W. 
looi  ;  Chamberlain  v.  Hedger,  10  S.  D.  290,  73  N.  W.  75 ;  Sink- 
ling  V.  Railway  Co.,  supra ;  Machine  Co.  v.  Skau,  supra ;  Smith  v. 
Hawley,  11  S.  D.  399,  78  N.  W.  355;  Bank  v.  Oliver,  11  S.  D.  444, 
78  N.  \V.  1002;  Xeeley  v.  Roberts,  11  S.  D.  634,  80  X.  \V.  130; 
Hughes  V.  Stearns,  supra;  Mettel  v.  Gales,  supra;  Dyea  Electric 
Light  Co.  V.  Easton,  14  S.  D.  520,  86  N.  W.  23.  The  sections  of 
the  Compiled  Laws  upon  which  these  decisions  were  based  were  in- 
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corporated  into  the  Revised  Code  of  Civil  Procedure  of  1903  with- 
out change.  Comp.  Laws  1887,  §§  5215,  5236;  Rev.  Code  Civ. 
Proc.  §§  441,  462.  The  act  of  1901,  which  provided  that  a  judg- 
ment shall  be  complete  and  effective  when  rendered  by  the  court, 
attested  by  the  clerk  and  filed  in  his  office,  and  that  an  order  shall 
become  complete  and  effective  as  such  when  made  in  writing,  signed 
by  the  court  or  judge,  attested  by  the  clerk,  and  filed  in  his  office, 
was  also  carried  into  the  Revision  of  1903.  Laws  1901,  pp.  267, 
268,  c.  166,  §§  I,  2;  Rev.  Code  Civ.  Proc.  §§  316,  317.  By  the  same 
act  It  was  made  the  duty  of  the  clerk,  "immediately  after  the  filing 
of  the  judgment  or  order,  to  attest  and  record  the  same  in  the  judg- 
ment book."  Laws  1901,  p.  268,  c.  166,  §  3;  Rev.  Code  Civ.  Proc. 
§  318.  So  a  signed,  attested,  and  filed  order  or  judgment  now  may 
be  deemed  to  be  entered,  but  an  order  or  judgment  does  not  become 
complete  or  effective  for  any  purpose  until  it  has  been  signed,  at- 
tested, and  filed.  It  affirmatively  appears  from  the  appellant's  ab- 
stract that  the  order  denying  his  motion  for  a  new  trial  was  not  at- 
tested when  this  appeal  was  taken.  No  such  order  then  existed. 
An  appeal  cannot  lie  from  an  order  which  does  not  exist,  and,  in 
the  absence  of  an  appeal  from  a  complete  and  effective  order,  the 
sufficiency  of  the  evidence  to  justify  the  decision  cannot  be  ques- 
tioned. 

If,  as  must  be  assumed,  there  were  no  errors  at  law  occurring 
at  the  trial,  and  the  evidence  was  sufficient  to  justify  the  decision, 
the  court  below  neither  erred  in  signing  the  decision  presented  by 
and  in  favor  of  the  plaintiff,  nor  in  overruling  defendant's  motion 
for  a  new  trial,  as  alleged  in  the  tenth  and  eleventh  assignments, 
and  it  follows  that  the  judgment  appealed  from  must  be  affirmed. 

FULLER,  P.  J.,  took  no  part  in  this  decision. 


HANNICKER  v.  LEPPER  et  al. 


t  Where  one  making  an  excavation  in  a  lot  negligently  left  it  ex- 

i  posed  to  inclement  weather  for  an  unreasonable  length  of  time  with- 

out putting  in  foundation  walls,  thereby  causing  injury  to  a  building 
on  an  adjoining  lot  by  the  caving  in  of  the  ground,  he  is  liable  to  the 
adjoining  owner  for  the  injury  to  the  building,  though  Rev.  Civ.  Code, 
§  291,  providing  that  each  coterminous  owner  is  entitled  to  the  lateral 
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support  which  his  land  received  from  the  adjoining  land,  subject  to 
the  right  of  the  adjoining  owner  to  make  proper  excavations  on  using 
ordinary  care,  and  taking  reasonable  precautions  to  sustain  the  land, 
and  giving  previous  reasonable  notice  to  the  other  of  his  intention  to 
make  the  excavations,  and  section  187,  defining  land  as  the  solid  ma- 
terial of  the  earth,  whatever  may  be  its  ingredients,  give  only  the  right 
to  damages  for  injuries  to  the  land  itself,  and  not  to  buildings  placed 
thereon. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Brown  County.  Hon,  J.  H.  Mc- 
Coy, Judge. 

Action  by  Lewis  Hannicker  against  Casper  Lepper  and  another. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

Taiibinattr,  Williamson  &  Herreid,  for  appellants. 

A  person  in'  making  the  excavation,  after  notice  to  the  coter- 
minous lot  owner,  is  only  required  to  use  ordinary  care  and  skill 
and  take  reasonable  precautions  to  sustain  the  adjoining  land,  not 
the  land  with  its  superincumbent  weight,  but  the  land  itself.  No- 
votny  V.  Danforth,  9  S.  D.  31 ;  Ulrick  v.  Trust  Company,  2  S.  D. 
285;  Same  case  on  rehearing,  3  S.  D.  44;  Sullivan  v.  Zeiner,  20 
L.  R.  A.  730;   Aston  v.  Nolan,  63  Cal.  269. 

L.  W.  Crofoat,  for  respondents. 

A  land'  proprietor  has  the  right  to  assume  that  the  soil  of 
which  he  is  the  owner  shall  be  allowed  to  stand  in  its  natural  state  ; 
and  arty  interference  with  that  right,  constitutes  an  actionable 
wrong,  without  reference  to  the  question  of  negligence.  Ulrick  v. 
Dakota  Loan  &  Trust  Co.,  2nd  S.  D.  291.  The  right  to  receive 
more  than  natural  support  from  adjacent  land  may  be  attached  to 
that  land  as  an  easement.    Rev.  C.  C.  267. 

FLXLER,  P.  J.  Plaintiff,  the  owner  of  a  city  lot  and  a  two- 
story  frame  building  situated  thereon,  brought  this  action  against 
defendants  to  recover  damages  occasioned  by  their  alleged  negli- 
gence in  excavating  for  the  purpose  of  a  building  to  be  erected  on 
a  coterminous  lot  pursuant  to  a  contract  with  the  owner:  The  acts 
complained  of  are  stated  in  the  complaint  as  follows:  **That  on  or 
about  the  ist  day  of  July,  1904,  the  defendants  commenced  work 
under  said  contract,  and  excavated  said  lot  i  to  the  depth  of  10 
feet,  said  excavation  covering  the  entire  width  of  said  lot  i,  and 
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extending  from  Main  street  westward,  beyond  the  rear  of  plaintiff's 
building  on  lot  2 ;  and  this  plaintiff  alleges  that  the  said  defendants 
performed  their  work  under  said  contract  in  a  negligent  and  un- 
skillful manner,  by  making  said  excavation,  and  allowing  the  same 
to  stand  for  a  long  period  of  time  without  constructiung  the  foun- 
dation wall  therein,  or  taking  any  reasonable  precaution  to  sustain 
the  land  of  the  plaintiff's  lot,  and  without  putting  any  props  or  other 
supports  under  said  plaintiff's  building,  but  left  the  natural  walls 
of  dirt  exposed  for  an  unreasonable  length  of  time  to  storms  and 
rains  and  to  floods  of  water  shed  from  the  adjoining  building  on  to 
the  walls  of  said  excavation,  whereby  the  south  wall  of  said  excava- 
tion became  soft  and  caved  into  said  excavation,  carrying  the  dirt 
from  said  "plaintiff's  lot,  and  depriving  the  north  sill  of  the  plain- 
tiff's building  of  the  support  of  its  foundation,  whereby  said  sill 
settled  and  the  entire  building  became  racked  out  of  shape,  the  tim- 
bers displaced  and  settled  so  that  the  said  building  could  not  be  re- 
stored to  its  former  condition,  and  the  plastering  and  paper  on  the 
walls  of  said  building  were  cracked  and  destroyed,  the  doors  and 
windows  twisted  out  of  shape,  and  the  building  otherwise  injured 
and  damaged."  That  the  want  of  ordinary  prudence  and  the  exer- 
cise of  reasonable  care  in  making  the  excavation  and  building  the 
wall  would  render  the  defendants  liable  to  respond  in  demages  to 
plaintiff  for  any  injury  occasioned  to  his  building  as  well  as  to  the 
land  itself  was  the  theory  upon  which  the  action  was  tried.  Over 
the  objection  of  counsel  for  defendants,  testimony  tending  to  show 
that  the  building  was  damaged  by  reason  of  the  removal  of  adja- 
cent ground  and  negligence  in  failing  to  build  the  foundation  wall 
within  a  reasonable  time  was  introduced  at  the  trial  and  submitted 
to  the  jury  under  the  following  instruction  which  is  ureed  as  error : 
"The  defendants  had  the  right  to  make  said  excavation  and  had  the 
right  to  remove  the  dirt  from  the  full  length  and  breadth  of  the 
Workman  lot,  and  were  not  liable  to  plaintiff,  providing  they  used 
ordinary  care  and  skill  to  prevent  unnecessary  injury  to  the  lot  and 
building  of  plaintiff ;  the  rule  of  law  beiiig  that  every  man  must  so 
use  his  property  as  not  to  unnecessarily  injure  the  property  of  his 
neighbor,  and  if,  ih  making  an  excavation,  which  a  person  has  a 
right  to  make,  he  do  H  in  a  negligent  manner,  he  will  be  liable  for 
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the  full  consequences  of  his  act,  not  only  for  injury  to  the  soil  it- 
self, but  also  to  the  improvements  and  buildings  thereon." 

It  is  conceded  that  plaintiff  had  ample  notice  as  to  the  time 
the  work  would  begin,  and  it  was  shown  by  his  own  undisputed 
testimony  that  the  lot  was  in  practically  the  same  condition  and 
nearly  as  valuable  as  it  was  before  the  excavation  was  made.  It 
is  therefore  evident  that  the  verdict  of  $200  in  favor  of  plaintiff 
was  based  principally  on  testimony  relating  to  the  damaged  con- 
dition of  the  building  and  the  evidence,  if  competent,  is  sufficient 
to  sustain  such  finding  by  the  jury  and  the  judgment  accordingly 
entered.  In  apparent  conformity  with  the  common-law  rule  section 
291  of  the  Revised  Civil  Code  is  as  follows:  "Each  coterminous 
owner  is  entitled  to  the  lateral  and  subjacent  support  -which  hisy 
land  receives  from  the  adjoining  land,  subject  to  the  right  of  the 
owner  of  the  adjoining  land  to  make  proper  and  usual  excavations 
on  the  same  for  purposes  of  construction,  on  using  ordinary  care, 
and  skill,  and  taking  reasonable  precautions  to  sustain  the  land  of 
the  other,  and  giving  previous  reasonable  notice  to  the  other  of  his 
intention  to  make  such  excavation."  It  being  thus  undisputed  that 
reasonable  notice  was  given,  and  the  excavation  proper  and  for  an 
authorized  purpose,  no  damage  was  recoverable  under  the  express 
terms  of  the  foregoing  statutory  provision  if  the  defendants  used 
ordinary  care  and  skill  and  took  reasonable  precaution  to  sustain 
plaintiff's  adjoining  land.  In  view  of  the  fact  that  the  word  **land" 
is  sometimes  employed  synonymously  with  the  term  "real  estate" 
and  considered  broad  enough  to  comprehend  that  which  is  placed 
thereon  by  human  hands,  our  Legislature  has  excluded  buildings 
by  adopting  the  following  definition  which  apparently  prevailed  at 
common  law:  "Land  is  the  solid  material  of  the  earth,  whatever 
may  be  the  ingredients  of  which  it  is  composed,  whether  soil,  rock, 
or  other  substance."  Section  187,  Rev.  Civ.  Code;  Bouvier's  Law 
Dictionary'.  Manifestly  the  natural  support  of  plaintiff's  land  by 
that  of  the  adjoining  proprietor  is  all  that  he  can  rightfully  claim 
under  section  291,  supra,  but  in  accodrance  with  the  universally  rec- 
ognized principle  requiring  every  man  to  use  his  own  property  in 
a  manner  that  will  prevent  unnecessary  injury  to  that  of  his  neigh- 
bor, it  was  the  duty  of  the  defenda:nts  to  exercise  ordinary  caire,. 
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both  as  to  the  ground  and  the  superstructure  thereon.  Consequent- 
ly, if  plaintiiFs  property,  including  the  building,  was  injured  with- 
out his  fault  and  by  reason  of  negligence  on  the  part  of  defendants 
in  making  the  excavation  or  leaving  it  exposed  to  inclement  weather 
for  an  unreasonable  time  before  putting  in  the  foundation  walls, 
their  liability  to  respond  in  damages  appears  to  be  well  settled.  Ul- 
rick  V.  Dakota  Loan  &  Trust  Co.,  2  S.  D.  285,  49  N.  W.  1054.  The 
headnote,  fully  supported  by  the  opinion,  in  Larson  v.  Metropolitan 
Street  Railway  Company,  no  Mo.  234,  19  S.  W.  416,  16  L.  R.  A. 
330,  is  as  follows :  "The  right  to  remove  the  lateral  support  of  ad- 
jacent property,  carrying  buildings,  is  subject  to  the  qualification 
that  the  excavator  shall  use  ordinary  care  and  cause  no  unnecessary 
damages  to  such  buildings."  To  the  same  effect  are  the  following 
cases :  City  of  Quincy  v.  Jones  et  al,  76  111.  231 ;  Davis  v.  Summer- 
field,  42  S.  E.  818;  Myers  v.  Hobbs,  S7  Ala.  175;  Cooley  on  Torts, 
595;  3  Kent  Comm.  437.  While  twelve  different  men  might  not 
concur  in  the  conclusion  reached  by  the  jury  before  whom  the  ac- 
tion was  tried,  it  is  clear  from  the  evidence  that  the  trial  court 
would  not  have  been  justified  in  holding  as  a  matter  of  law  that 
defendants  were  not  guilty  of  negligence,  or  that  they  were  free 
from  liability  on  account  of  contributory  negligence  on  the  part  of 
plaintiff. 

Being  thus  satisfied  that  the  verdict  cannot  be  disturbed,  and 
that  the  case  was  properly  tried  and  submitted  to  the  jury  under 
instnictions  of  which  the  defendants  have  no  just  cause  for  com- 
plaint, the  judgment  appealed  from  is  affirmed. 


ROLE^WITCH  et  al  v.  HARRINGTON  et  al. 

A  mere  unexecuted  agreement  to  "accept  a  mortgage  on  land  to 
secure  the  amount  due  for  the  construction  of  a  well  thereon  did  not 
constitute  a  taking  of  collateral  security  within  Code  Civ.  Proc.  §  695, 
providing  that  no  person  is  entitled  to  a  mechanics'  lien  who  takes 
collateral  security  on  the  same  contract. 

The  drilling  and  casing  of  a  well  under  a  contract  with  the  owner 
of  land  constitutes  an  improvement  for  which  the  contractor  is  en- 
titled to  a  mechanic's  lien,  under  Code  Civ.  Proc.  §  696,  providing  that 
every  person  who  shall  do  any  lahor  upon  or  furnish  any  materials, 
etc.,  for  any  huilding,  erection,  or  other  improvements  on  land,  shall 
he  entitled  to  a  lien. 

(Opinion  filed,  April  3,  1906.) 
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Appeal  from  Circuit  Court,  Hyde  County.  Hon.  Loring  E. 
Gaffy,  judge. 

Action  by  Louis  Rolewitch  and  others  against  William  M.  Har- 
rington and  another.  From  a  judgment  for  plaintiffs,  defendants 
appeal.     Atfirmed. 

A.  A".  Van  Camp  and  IVilhur  S.  Glass,  for  appellants.  L.  E. 
IVhitchcr  and  Craivford  &  Taylor,  for  respondents. 

FULLER,  P.  J.  Pursuant  to  a  valid  contract  between  the 
real  parties  in  interest,  a  well  i,6oo  feet  deep  was  drilled  and  cased 
with  iron  tubing  by  plaintiffs  on  the  farm  of  the  defendant,  William 
Harrington,  and  the  ultimate  question  presented  by  this  appeal  is 
whether  a  mechanic's  lien  for  the  laor  and  material  thus  used  in 
making  such  improvement  is  within  the  purview  of  the  following 
statutory  provision :  ''Every  mechanic,  or  other  person  who  shall 
do  any  labor  upon,  or  furnish  any  materials,  machinery  or  fixtures 
for  any  building,  erection  or  other  improvements  upon  land,  includ- 
ing those  engaged  in  the  construction  or  repair  of  any  work  of  in- 
ternal improvement,  by  virtue  of  any  contract  with  the  owner,  his 
agent,  trustee,  contractor,  or  subcontractor,  upon  complying  with 
the  provisions  of  this  chapter,  shall  have  for  his  labor  done,  or  ma- 
terials, machinery  or  fixtures  furnished,  a  lien  upon  such  building, 
erection,  or  improvement,  and  upon  the  land  belonging  to  such 
owner,  on  which  the  same  is  situated,  to  secure  the  payment  of 
such  labor  done,  or  materials,  machinery,  or  fixtures  furnished: 
Provided,  that  the  provnsions  of  this  chapter  shall  not  be  construed 
to  apply  to  claims  or  contracts  for  furnishing  lightning  rods  or 
any  of  their  improvements."  Section  696,  Code  Civil  Procedure. 
Although  water  in  a  sufficient  quantity  for  pumping  was  obtained, 
a  flowing  well  could  not  be  secured  on  account  of  the  elevation  but. 
in  conformity  with  an  alternative  condition  of  his  agreement,  the 
defendant  Harrington,  who  made  the  contract  and  owned  the  land 
in  question,  agreed  to  pay  plaintiffs  the  full  amount  here  sought  to 
be  recovered  atid  there  is  no  merit  in  the  contention  that  the  right 
to  a  lien,  if  Such  ever  existed,  was  waived  by  ah  agreement  that 
the  claim  should  be  secured  by  a  rrtortgige  on  the  premises.  A 
cursory  glance  at  the  section  of  the  statute  immediately  preceding 
the  provision  here  quoted  is  sufficient  to  show  that  no  ag^eeemnt 
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of  that  character  is  sufficient  to  defeat  a  mechanic's  lien  unless  ex- 
ecuted, and  that  nothing  short  of  the  actual  taking  of  collateral  se- 
curity will  operate  as  a  waiver  of  the  right.  Section  695,  Code  Civ. 
Proc. 

In  this  case  the  mortgage  was  neither  given  nor  tendered  and, 
it  would  be  contrary  to  the  spirit  of  the  statute  and  the  general 
tenor  of  practically  all  the  decisions  to  hold  that  plaintiffs  lost  their 
right  to  a  lien  by  promising  to  take  the  mortgage  which  the  de- 
fendant has  always  refused  to  execute.  In  the  case  of  Baumhoff 
V.  Railway  Company,  171  Mo.  120,  71  S.  W.  156,  the  prevailing 
view  is  stated  thus:  **It  seems  that,  while  a  mechanic's  lien  may 
be  lost  by  accepting  a  contract  for  a  security  inconsistent  with  the 
existence  of  lien,  such  waiver  is  only  conditioned  upon  the  perform- 
ance of  the  contract.  Thus,  a  provision  in  the  building  contract 
that  the  owner  shall  give  the  contractor  notes  secured  by  mortgage 
would  not  waive  the  lien  if  the  notes  and  mortgage  were  not  given.'' 
Iri  Phillips  on  ^Mechanic's  Liens,  §  285,  it  is  said :  "Whatever  di- 
versity of  authority  may  exist  as  to  the  effect  of  giving  a  note,  or 
independent  security  of  a  third  person,  or  by  mortgage,  or  exten- 
sion of  credit  beyond  the  period  in  which  the  lien  may  be  filed,  all 
the  cases  agree  that  there  will  be  no  waiver  when  the  agreement  to 
give  the  note  or  other  security  has  not  been  performed  by  the  prom- 
isor." See,  also,  Halsted  &  Harmount  Co.  v.  Arick  (Conn.)  56  Atl. 
628;  Firth  V.  Rehfeldt,  51  X.  Y.  Supp.  980.  Our  mechanic's  lien 
law  was  designed  to  protect  materialmen,  contractors  and  laborers, 
and  its  provisions  must  be  liberally  construed  that  the  intention  of 
the  Legislature  may  be  fully  realized.  Pinkerton  v.  Le  Beau,  3  S. 
D.  440,  54  X.  W.  97 ;  Hill  et  al.  v.  Alliance  Building  Co.,  6  S.  D. 
160,  60  X.  W.  752,  55  Am.  St.  Rep.  819;  Kehoe  v.  Hansen,  8  S.  D. 
198,  65  X.  W.  1075.  Thus  construed,  the  phrase  "or  other  improve- 
ments upon  the  land"  is  clearly  sufficient  to  entitle  plaintiffs  to  a 
mechanic's  lien  for  drilling  and  casing  the  well  pursuant  to  con- 
tract with  the  owner  of  the  land,  and  it  has  been  so  held  under  leg- 
islative enactments,  some  of  which  are  much  less  favorable  to  the 
view  than  any  provision  of  our  statute.  Haskell  v.  Gallagher,  50 
N.  E.  485;  Balch  v.  Chaffee  et  al.,  73  Conn.  318,  47  Atl.  327; 
Hoppes  v.  Baie,  105  Iowa,  648,  75  N.  W.  495;  Bates  v.  Hafte,  124 
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Ala.  427,  26  South.  898. 

It  being  undisputed  that  the  labor  was  performed,  material  fur- 
nished, and  lien  filed  in  proper  manner  within  the  required  time,, 
the  judgment  appealed  from  is  affirmed. 

CORSON,  J.  (concurring  specially.)  I  concur  in  the  fore- 
going opinion  on  the  ground  that  the  trial  court  found  as  a  fact  that 
the  well  described  in  the  complaint  was  intended  to  be  and  was  an- 
improvement  to  said  real  estate  and  materially  enhanced  the  value 
of  said  property.  It  would  seem,  therefore  that  under  the  findings 
of  the  court  the  well  in  controversy  constituted  an  improvement 
within  the  terms  of  the  mechanic's  lien  law  of  this  state. 


McQueen  v.  bank  of  edgemont. 

Where  defendant  did  not  plead  an  estoppel  either  In  Its  original 
answer  or  by  amendment  thereto  as  a  defense  to  the  action,  it  could 
not  avail  itself  thereof  though  the  evidence  established  such  defense. 

An  allegation  that  certain  cattle  claimed  to  belong  to  plaintiff 
were  included  in  defendant's  mortgage  executed  by  plaintiff's  husband 
and  his  partner  with  plaintiff's  knowledge  was  insufficient  as  a  plea  of 
estoppel. 

Proof  that  plaintiff  knew  that  her  husband  and  his  partner  were 
mortgaging  their  own  stock  having  a  similar  brand  to  that  used  by 
her  was  insufficient  to  estop  her  to  assert  her  right  to  her  cattle  run- 
ning on  the  same  range  which  were  Improperly  included  in  the  mort- 
gage. 

An  objection  to  a  question  asked  of  a  witness,  in  that  the  evi- 
dence tended  to  create  prejudice  against  defendant  and  sympathy  for 
plaintiff,  and  was  clearly  irrelevant  was  not  sufficiently  specific. 

In  an  action  to  recover  certain  cattle  alleged  to  have  been  wrong- 
fully mortgaged  by  plaintiffs  husband  and  his  partner  to  defendant, 
declarations  made  by  plaintiffs  husband  in  her  absence,  to  defendant 
concerning  certain  of  the  cattle  claimed  by  plaintiff  to  be  her  own 
which  were  branded  with  a  different  brand  from  those  owned  by  her 
husband  and  his  partner,  were  inadmissible  against  her. 

(Opinion  filed,  AprU  3,  1906.) 
Appeal  from  Circuit  Court,  Fall  River  County.     Hon.  Levi 
McGee,  Judge. 

Action  by  Eva  McQueen  against  the  Bank  of  Edgemont.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 
,   A,  /.  Kellar  and  Chauncey  E.  Wood,  for  appellant. 
Where  the  undisputed  evidence  shows  that  when  plaintiff  com- 
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menced  to  brand  the  cattle  she  now  claims  to  own,  (in  spring  of 
1901)  with  D  bar  K  on  left  aide  and  K  on  left  side  of  neck,  that 
the  mortgagors,  her  husband  and  his  co-partner,  Barger,  had  the 
exclusive  right  to  use  the  D  bar  K  brand  on  the  left  side  of  cattle, 
and  also  knew  that  they  had  mortgaged  all  of  the  cattle  and  horses- 
so  branded,  and  knew  when,  each  subsequent  mortgage  was  given 
that  they  were  mortgaging  all  of  their  cattle  and  horses  so  branded, 
and  knew  that  the  mortgagee  knew  nothing  of  her  claim  of  owner- 
ship to  any  cattle  or  horses  so  branded,  she  is  now  estopped  to  deny 
that  all  of  the  cattle  and  horses  included  in  the  mortgages  to  the  de- 
fendant bank  was  the  property  of  the  mortgagors.  Gilmer  v.  Bil- 
lings, 55  Fed.  775;  Empire  S.  M.  Co.  v.  Faulkner,  55  Fed.  819; 
John  Hagan  v.  Brookl>Ti,  52  N.  Y.  282 ;  Miller  v.  Ross,  65  N.  W. 
562;  Sayre  v.  Thompson,  24  N.  W.  383;  Deweiler  v.  Volge,  8 
Fed.  600;  Corpy  v.  Dawdell,  47  P.  695;  Thompson  v.  Blanchard, 
4  N.  Y.  303 ;  16  Cyc.  764.  Irrelevant  testimony  which  tends  to  create 
sympathy,  or  to  excite  prejudice,  should  be  excluded.  16  Cyc.  11 14;, 
Thomas  v.  Black,  23  P.  1037;  Sivon  v.  Thompson,  56  P.  878; 
Hutchins  v.  Hutchins,  98  N.  Y.  56.  Mannion  v.  Hagan,  41  N.  Y.. 
S.  86;  Steams  v.  Reiry,  25  N.  E.  762;  IndianapoHs  Journal  v. 
Pugh,  33  N.  E.  991 ;  Gulf  &  C.  and  S.  F.  Ry.  Co.  v.  Hepner,  18  ^. 

W.  441. 

Eastman  &  Dudley,  for  respondent. 

Defendant  did  not  plead  an  estoppel  nor  facts  sufficient  to 
avail  themselves  of  the  doctrine  of  estoppel.  In  order  for 
the  appellant  in  this  case  to  avail  itself  of  the  law  of  estoppel  it 
was  necessary  that  an  estoppel  be  pleaded  and  a  failure  to  plead 
the  same  is  a  waiver  thereof.  16  Cyc.  806;  Folsom  &  Co.  v.  The- 
Star  Union  Live  Fast  Freight  Line,  6  N.  W.  702 ;  Warder  v.  Bald- 
win, 8  N.  W.  257;  McGill  V.  Rice,  13  Wis.  549-554;  Waddle  v. 
Morrell,  26  Wis.  611 ;  Eckenberg  et  al  v.  Edwards,  24  N.  W.  571 ; 
Ind.  School  Dist.  v.  Merchants  Natl.  Bank,  27  N.  W.  257;  State 
Kansas  City  v.  East  Fifth  St.  R.  R.  Co.,  140  Mo.  539;  Erickson  v. 
First  Natl.  Bank>  44  Neb.  622;  Burlington  &  Mo.  Riv.  R.  R.  Co.  v. 
James  H.  Harris,  8  Neb.  140;  Henderson  v.  Kentzer,  76  N.  W.  881. 
Where  an  objection  to  evidence  could  have  been  obviated  upon  the 
trial;  if  specificallv  pointed  out,  an  objection  which  does  not  specific- 
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ally  point  out  such  objection  will  be  unavailing  upon  appeal.  State 
V.  LeCroix,  8  S.  D.  374;  IMining  Xlo.  v.  Xoonan,  3  Dak.  184: 
Ohagan  v.  Clenswortll,  24  la.  249;  Abbott  v.  Chaffee,  83  Mich. 
256 ;  Howard  v.  Howard,  52  Kan.  470 ;  ]\IcLosky  v.  Davis,  8  Ind. 
App.  190;  City  of  Ripon  v.  Bittel,  30  Wis.  614;  Braly  v.  Reese, 
51  Cal.  447;   3  Jones  on  Evidence,  896. 

CORSON,  J.  This  is  an  action  in  cteim  and  delivery.  Verdict 
and  judgment  being  in  favor  of  the  plaintiff  the  defendant  has  ap- 
pealed. 

The  defendant  seeks  a  reversal  of  the  judgment  upon  three 
grounds :  ( i )  That  the  plaintiff  was  estopped  from  asserting  her 
claim  to  the  property  in  controversy  by  reason  of  her  acts  and  con- 
duct in  reference  thereto;  (2)  that  the  court  erred  in  the  admission 
of  evidence  on  the  part  of  the  plaintiff;  (3)  that  the  court  erred  in 
excluding  evidence  on  the  part  of  the  defendant;  (4)  that  the 
verdict  is  against  law.  The  complaint*  is  in  the  usual  form  al- 
leging that  plaintiff  was  the  owner  of  certain  live  stock  consisting 
of  horses  arid  cattle  and  that  the  same  were  unlawfully  detained  by 
the  defendant.  The  defendant  denied  that  the  plaintiff  was  the 
owner  of  the  live  stock  described  in  the  complaint  and  then  alleges 
that  in  Xovmber,  1901,  it  loaned  to  ^IcQueen  &  Barger,  co-part- 
ners, the  first  of  whom  was  the  husband  of  the  plaintiff,  the  sum 
of  $2,400,  which  loan  was  secured  by  note  and  mortgage  executed 
by  the  said  McQueen  &  Barger  upon  a  number  of  cattle  and  horses 
in  Fall  River  county  ,being  branded  in  a  similar  manner  to  the 
property  in  controversy;  that  in  November,  1902,  the  said  note  and 
mortgage  not  having  been  paid  were  renewed  by  a  new  note  and 
mortgage  upon  the  same  property  with  the  knowledge  of  the  plain- 
tiff, and  that  said  note  and  mortgage  not  having  been  paid  the 
mortgage  was  foreclosed  in  January,  1904,  and  the  property  or  so 
much  of  it  as  could  then  be  found  sold  thereunder  as  provided  by 
law,  and  the  proceeds,  amounting  to  $1,800,  applied  in  part  payment 
of  said  note  and  mortgage. 

It  is  contended  by  the  respondent  that  the  defendant  is  not  in 
position  to  avail  itself  of  an  estoppel  on  the  part  of  the  plaintiff  for 
the  reason  that  it  has  not  pleaded  the  same  as  a  defense  to  the  ac- 
tion.    We  are  inclined  to  take  the  view  that  this  contention  of  the 
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respcndent  is  correct  and  that  the  defendant  not  having  pleaded  an 
estoppel  either  in  its  original  answer  or  by  amendment  thereto,  it 
is  now  precluded  from  availing  itself  of  any  such  defense  even  had 
the  evidence  in  the  case  established  such  a  defense.  The  rule  seems 
to  be  quite  uniform  that  an  estoppel  to  be  available  to  a  party  must 
be  pleaded  when  the  party  has  an  opportunity  to  do  so.  State  ex 
rel  Kansas  City  v.  East  Fifth  Street  Railway  Co.  et  al.,  140  Mo. 
539,  41  S.  W.  955,  38  L.  R.  A.  218;  Erickson  v.  First  National 
Bank  et  al.,  44  Xeb.  622  ,62  N.  W.  1078,  28  L.  R.  A.  577 ;  City  of 
Delphi  et  al  v.  Startzman  et  a*.,  104  Ind.  343,  3  X.  E.  937 ;  Guild 
V.  Richardson,  6  Pick.  364;  Gill  v.  Rice,  13  Wis.  549;  Eikenberry 
et  al.  V.  Edwards,  67  Iowa,  619,  25  N.  W.  832;  Henderson  v. 
Keutzer  et  al.,  56  Neb.  460,  76  N.  W.  881.  The  contention  of  the 
appellant  that  it  pleaded  the  facts  constituting  an  estoppel  is  not 
tenable.  As  will  be  noticed  the  only  fact  pleaded  tending  in  any 
manner  to  constitute  an  estoppel  is  that  the  property  in  cotroversy 
was  included  in  the  mortgage  with  the  knowledge  of  the  plaintiff. 
This  is  not  sufficient  to  constitute  an  estoppel.  This  court  in  Sutton 
et  al  V.  Consolidated  Apex  Mining  Co.,  15  S.  D.  410,  89  N.  W. 
1020,  in  discussing  the  subject  of  estoppel  uses  the  following  lan- 
guage: "In  order  to  constitute  an  estoppel  it  is  not  sufficient  to 
show  that  the  language,  acts,  or  conduct  of  one  might  have  misled 
a  party  to  his  prejudice;  but  it  must  affirmatively  appeal  that  such 
party  was  in  fact  misled  or  induced  by  such  acts  .conduct,  or  lan- 
guage to  do  something  that  he  would  not  otherwise  have  done  ex- 
cept for  such  acts,  language,  or  conduct." 

It  will  be  observed  that  the  answer  in  this  case  falls  very  far; 
short  of  stating  facts  necessary  to  constitute  an  estoppel  as  it  is 
there  defined  and  in  the  case  at  bar  it  is  extremely  doubtful  if  the 
plaintiff  would  have  been  estopped  even  had  an  estoppel  been  prop- 
erly pleaded  in  the  answer  as  the  most  that  can  be  claimed  for  the 
evidence  is  that  the  plaintfff  knew  that  her  husband  and  partner 
were  borrowing  money  from  the  bank,  and  securing  the  same  by  a 
chattel  mortgage  on  property  having  the  same  or  a  similar  brand 
to  her  own,  and  that  the  stock  so  owned  by  her  ran  with  the  stock 
on  the  range  mortgaged  by  her  husband  and  partner,  but  it  does 
not  affirmatively  appear  that  she  knew  that  they  were  including  her 
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Stock  in  the  mortgage,  or  that  as  a  fact  her  stock  was  included. 
Her  knowledge  therefore  that  her  husband  and  partner  were  mort- 
gaging their  own  stock  having  a  similar  brand  would  not  estop 
her  from  asserting  right  to  her  own  property  which  she  claimed 
was  not  included  in  the  mortgage.  It  further  appears  from  the 
-evidence  that  the  cattle  in  controversy  in  this  action  claimed  by  the 
plaintiff  had  an  additional  brand  placed  thereon  by  her,  namely,  a 
*'K"  on  the  left  side  of  the  neck  which  was  not  on  the  cattle  owned 
by  McQueen  &  Barger. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
admitting  the  testimony  of  George  W.  Kime,  a  witness  on  the  part 
of  the  plaintiff,  who  testified  that  he  purchased  some  of  the  cattle 
of  McQueen  &  Barger  with  the  consent  of  the  bank  and  that  the 
evidence  of  this  witness  tended  to  create  prejudice  in  the  minds  of 
the  jury  against  the  defendant,  and  sympathy  for  the  plaintiff,  and 
was  clearly  irrelevant.  In  reply  the  respondent's  counsel  contends 
that  the  objection  to  the  question  was  not  sufficiently  specific  to  be 
available  to  the  party  on  this  appeal.  The  contention  of  the  re- 
spondent must  be  sustained.  The  rule  in  regard  to  irrelevant  and 
immaterial  evidence  is  thus  stated  by  this  court  in  State  v.  LaCroix, 
8  S.  D.  369,  66  N.  W.  944;  "To  prevent  surprise  and  enable  the 
couit  and  counsel  to  deal  with  an  objection  understand  in  gly,  their 
attention  must  be  brought  directly  to  the  specific  point  wherein  the 
question  is  claimed  to  be  irrelevant  and  immaterial,  and,  unless  this 
is  done  no  question  is  presented  to  an  appellate  court  for  review." 
Mining  Co.  v.  Xoonan,  3  Dak.  189,  14  N.  W.  426;  Agricultural 
Works  V.  Young,  6  S.  D.  557,  62  N.  W.  432.  As  the  ground  for 
the  objection  is  not  specified  the  objection  must  be  disregarded  on 
this  appeal.  It  is  further  contended  that  the  court  erred  in  re- 
quiring the  witness  Paine,  over  the  objection  of  defendant,  to  state 
that  other  property  was  subsequently  found  with  the  brand  of 
McQueen  &  Barger,  and  was  sold  by  the  defendant,  and  the  money 
applied  in  payment  of  the  mortgage.  The  objection  to  that  ques- 
tion being  the  same,  as  irrelevant  and  immaterial  and  no  specific 
grounds  stated  the  objection  is  not  subject  to  review  on  this  appeal. 

It  is  further  contended  that  the  verdict  is  contrary  to  law  in 
that  it  was  contrary  to  the  instruction  of  the  court,  not  excepted  to. 
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The  court  instructed  the  jury  as  follows:  "You  are  further  in- 
structed, *  *  *  that  if  you  find  from  the  testimony  in  this  case,  that 
Mrs.  McQueen,  the  plaintiff  in  this  action,  was  the  owner  of  the 
"horses  in  dispute,  and  permitted  the  brand  of  her  husand,  C.  G. 
McQueen,  to  be  placed  upon  these  horses,  with  no  other  brand,  and 
permitted  these  same  animals  to  run  with  the  herd  of  her  husband, 
•C.  G.  McQueen,  and  that  he  placed  a  mortgage  thereon  in  favor  of 
the  defendant  bank,  and  that  she  knew  of  the  fact,  and  that  the 
bank  took  the  mortgage  without  the  knowledge  of  her  ownership, 
even  though  you  find  that  she  was  the  owner,  then  I  instruct  you, 
gentlemen  of  the  jury,  that  the  defendant  is  entitled  to  recover  so 
far  as  those  horses  are  concerned."  The  jury  evidently  did  not  find 
the  facts  as  stated  in  the  hypothetical  case  in  the  instruction  of  the 
court,  that  McQueen  &  Barger  had  included  her  horses  in  the 
mortgage  with  her  consent  or  knowledge  and  hence  she  was  not  pre- 
cluded from  recovering  her  property  so  taken  by  the  defendant  in 
this  action.  The  jury  could  very  properly  take  this  view  and  in 
taking  this  view  we  are  of  the  opinion  they  were  fully  justified  by 
the  evidence.  The  contention  therefore  that  the  verdict  of  the  jury 
was  contray  to  the  charge  of  the  court  and  therefore  against  law  is 
not  tenable. 

It  is  contended  by  the  appellant  that  the  court  erred  in  sus- 
taining plaintiff's  objection  to  the  following  questions  propounded 
to  the  witness  Paine,  the  president  of  the  defendant  bank:  "Did 
McQueen  or  Barger  ever  suggest  to  you  that  she  (Mrs.  McQueen) 
owned  any  cattle  branded  K  on  the  neck?  PlaintiiT  objects  to  this 
testimony  as  hearsay  and  not  binding  on  the  plaintiff.  Objection 
sustained;  defendant  excepts.  Q.  Did  they  say  anything  about 
-any  such  brand  being  on  any  of  these  cattle  when  the  mortgage  was 
given?  Plaintiff  objects  to  that  as  hearsay  and  not  binding  on  the 
plaintiff.  Objection  sustained;  defendant  excepts."  We  are  of  the 
'Opinion  that  these  objections  were  properly  sustained.  The  plaintiff 
was  not  bound  by  any  statement  made  by  McQueen  and  Barger  to 
the  bank  or  failure  to  make  statements  to  the  bank  in  regard  to  the 
property  not  made  with  plaintiff's  knowledge  or  consent  as  they 
were  not  acting  as  her  agents,  and  were  not  authorized  in  any  man- 
ner to  bind  her  by  their  statements  or  failure  to  make  statements  in 
regard  to  her  property. 

Finding  no  error  in  the  record,  the  judgment  and  motion  de- 
nying a  new  trial  are  affirmed. 


Digitized  by 


Google 


384  SOUTH  DAKOTA  REPORTS.  [April, 


CORCORAN  V.  HALLORAN. 

Rev.  Code  Civ.  Proc.  1903,  §  119,  provides  that  a  complaint  shall 
contain  a  plain  and  T^oncise  statement  of  the  facts  constituting  the 
cause  of  action  without  unnecessary  repetition,  and  a  demand  of  the 
relief  to  which  plaintiff  supposes  himself  entitled,  and  that  if  a  recov- 
ery of  money  is  demanded,  the  amount  thereof  shall  be  stated.  A 
complaint  for  work  and  labor  alleged  that  defendant  was  indebted  to 
plaintiff  in  the  sum  of  $735,  for  that  defendant  employed  plaintiff  to 
work  on  a  certain  mine  on  February  18,  1900,  and  that  he  continued 
so  to  work  until  October  21st  of  the  same  year,  245  days,  at  $3  a  day; 
that  no  part  of  the  amount  had  been  paid,  except  |100;  and  that  there 
was  still  due  plaintiff  the  amount  of  $635,  which  is  unpaid.  Held, 
that  the  complaint  was  not  demurrable  for  failure  to  state  that  the 
labor  was  performed  at  defendant's  instance  and  request,  for  failure 
to  allege  an  implied  promise  to  pay,  that  defendant  was  the  owner  of 
the  mine,  that  plaintiff's  services  were  of  the  value  of  $3  a  day,  or  that 
defendant  agreed  to  pay  such  amount. 

Where,  in  an  action  for  work  and  labor  on  a  mine,  plaintiff  al- 
leged that  he  had  worked  245  days  at  $3  per  day,  such  allegation  was- 
4n  effect  an  allegation  that  his  services  were  of  the  value  of  $3  a  day, 
and,  being  denied.  It  was  proper  in  support  thereof  for  him  to  prove 
that  ordinary  miners*  wages  were  $3  per  day. 

Where,  in  an  action  by  a  miner  for  work  and  labor  performed, 
defendant  denied  that  he  had  employed  plaintiff  to  work  on  the  mine, 
or  that  defendant  was  working  the  mine  during  the  time  plaintiff 
claimed  to  have  been  employed  by  him,  questions  asked  defendant  on 
cross-examination,  as  to  whether  he  had  not  employed  certain  persons 
to  work  in  the  mine,  and  paid  them  during  the  time  that  plaintiff 
claimed  to  have  worked  therein,  was  not  obectionable  as  improper 
cross-examination. 

Rev.  Civ.  Code  1903,  §  2289,  provides  that  every  person,  who  is 
entitled  to  recover  damages,  certain  or  capable  of  being  made  certain 
by  calculation,  and  the  right  to  recover  which  is  vested  in  him  on  a 
particular  date,  is  entitled  to  interest  from  that  day,  etc.  Held,  that 
where  plaintiff,  in  an  action  for  work  and  labor,  concluded  the  work 
sued  for,  on  October  1,  1900,  a  verdict  for  plaintiff  assessing  his  dam- 
ages at  ?545,  "with  interest  at  7  per  cent,  per  annum,"  was  not  fatally 
defective  for  failure  to  fix  the  time  from  which  interest  was  to  run; 
plaintiff  being  entitled  to  recover  interest  from  the  date  he  concluded 
his  work. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  W.  G. 
Rice,  Judge. 

Action  by  James  H.  Corcoran  against  James  T.  Halloran^ 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
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Henry  Frartdcy  and  E,  J,  Frcncley,  for  appellant.  Thos.  £. 
Harvey,  for  respondent. 

CORSON,  J.  The  plaintiff  instituted  this  action  to  recover  of 
the  defendant  the  sum  of  $635  alleged  to  be  due  him  for  work  and 
labor  performed  by  him  as  a  miner.  Verdict  and  judgment  being 
in  favor  of  the  plaintiff,  the  defendant  has  appealed. 

The  plaintiff,  as  will  be  noticed  by  the  complaint  hereafter 
copied,  claimed  that  he  performed  work  and  labor  for  the  defend- 
ant for  245  days  at  $3  per  day.  The  defendant  denied  all  the  al- 
legations of  the  complaint,  and  by  his  evidence  sought  to  establish 
the  fact  that  the  work  done  by  the  plaintiff  on  the  mine  was  done 
by  him  and  his  associates  as  lessees  of  the  mine  under  a  contract 
with  the  defendant,  and  not  as  an  employee  of  the  defendant.  When 
the  case  was  called  for  trial,  the  defendant  objected  to  any  evidence 
on  the  part  of  the  plaintiff,  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This  ob- 
jection was  overruled.  The  complaint  is  as  follows :  "The  plaintiff 
complains  and  alleges:  (i)  That  the  defendant  owes  and  is  in- 
debted to  the  plaintiff  for  work  and  labor,  as  a  miner  and  laborer 
on  the  Golden  Crown  mine,  situated  near  Lead  City,  South  Dakota, 
in  the  sum  of  seven  hundred  and  thirty-five  dollars  ($735),  no  part 
of  which  has  been  paid  except  the  sum  of  one  hundred  ($100)  dol- 
lars. (2)  That  the  plaintiff  was  employed  by  the  defendant  to  work 
in  said  mine  on  the  i8th  day  of  February,  1900,  and  so  continued 
to  v/ork  until  the  21st  day  of  October,  1900,  as  such  laborer  and 
miner;  working  two  hundred  and  forty-five  (245)  days  at  $3.00 
per  clay,  being,  in  the  aggregate,  the  sum  of  seven  hundred  thirty- 
five  ($735)  dollars.  That  no  part  of  said  total  sum  of  seven  hun- 
dred thirty-five  ($735)  dollars  has  been  paid  except  as  before  stated, 
the  sum  of  one  hundred  ($100)  dollars;  and  that  there  is  now  due 
and  owing  from  the  defendant  to  the  plaintiff  for  labor  and  miner's 
wages  the  sum  of  six  hundred  thirty-five  ($635)  dollars,  no  part 
of  which  has  been  paid." 

The  defendant  contends  that  the  complaint  is  defective,  in  that 
it  fails  to  state  that  the  labor  was  performed  by  the  plaintiff  at  the 

Vol.  ao.  S.  D.  26. 
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defendant's  instance  and  request ;  that  it  fails  to  allege  an  express 
or  implied  promise  to  pay  the  plaintiff  for  service  and  labor;  that 
the  complaint  fails  to  allege  that  the  defendant  was  the  owner  of 
the  mine  in  w'hich  the  labor  was  performed ;  that  the  complaint  fails 
to  allege  any  contract  express  or  implied  on  the  part  of  the  defend- 
ant ;  and  that  the  complaint  fails  to  allege  that  the  plaintiff's  serv- 
ices were  of  the  value  of  $3  per  day,  or  that  the  defendant  agreed 
to  pay  that  amount.  We  are  of  the  opinion  that  the  contention  of 
the  appellant  is  untenable.  It  will  be  noticed  that  the  plaintiff  al- 
leges that  the  defendant  is  indebted  to  him  in  the  sum  of  $735,  and 
states  the  ground  of  such  indebtedness  to  be  that  the  defendant  em- 
ployed him  to  work  on  the  mine  mentioned,  on  the  i8th  of  Feb- 
ruary, 1900,  and  that  he  continued  so  to  work  for  the  defendant 
until  the  21st  day  of  October  of  the  same  year,  245  days  at  $3  per 
day;  that  no  part  of  the  amount  has  been  paid  except  the  sum  of 
$100;  and  that  there  is  still  due  him  the  amount  of  $635,  which  is 
unpaid.  If  these  allegations  are  true,  and  we  must  assume  that 
they  are  true  for  the  purposes  of  this  decision,  then  the  plaintiff  was 
clearly  entitled  to  recover  .the  amount  claimed.  It. is  true  he  does 
not  allege  that  the  work  was  done  at  the  special  instance  and  re- 
quest of  the  defendant,  but,  in  lieu  thereof,  he  alleges  that  he  was- 
employed  by  the  defendant,  which  is  certainly  equivalent  to  the 
terms  "special  instance  and  request."  It  is  also  true  he  does  not 
allege  in  terms  that  his  services  were  of  the  value  of  $3  per  day,  but 
fixing  the  price  at  $3  per  day  was  in  effect  a  claim  that  his  services 
w^ere  worth  that  sum.  Section  119  of  the  Revised  Code  of  Civil 
Procedure  of  1903  provides,  among  other  things,  as  follows :  "The 
complaint  shall  contain:  *  *  *  (2)  A  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action,  without  unnecessary  rep- 
etition. (3)  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated.  The  complaint  in  the  case  at  bar 
fully  complies  with  all  the  requirements  of  this  section.  It  contains 
a  concise  statement  of  the  facts  constituting  the  cause  of  action. 
The  object  and  purpose  of  the  complaint  is  (i)  to  notify  the  de- 
fendant of  the  nature,  and  amount  of  the  plaintiff's  claim,  and  (2) 
to  enable  the  court,  in  case  the  averments  of  the  complaint  are  ad- 
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mitted  by  the  answer  or  proven  on  the  trial,  to  say  as  matter  of 
law  that  the  plaintiff  is  entitled  to  the  judgment  prayed  for.  Cer- 
tainly, in  this  case,  the  defendant  was  fully  apprised  as  to  the 
nature  and  amount  of  the  plaintiff^s  claim,  and  the  court  could  read- 
ily determine  therefrom,  assuming  the  facts  stated  to  be  true,  that 
the  plaintiff  was  entitled  to  a  judgment  for  the  amount  claimed 
upon  an  implied  contract.  The  court  therefore  committed  no  error 
in  overruling  plaintiff's  objection  to  the  complaint. 

On  the  trial  of  the  case  a  number  of  objections  were  made  to 
the  introduction  of  evidence  on  the  part  of  the  plaintiff  and  were 
overruled,  and  these  rulings  are  assigned  as  error.  It  will  not  be 
necessary  to  consider  the  objections  to  all  the  questions  separately, 
and  they  may  be  properly  considered  under  two  heads.  Plaintiff 
offered  evidence  tending  to  prove  that  the  ordinary  miner's  wages 
were  $3  per  day.  This  evidence  was  objected  to,  on  the  ground 
that  there  was  no  allegation  in  the  complaint  51s  to  the  value  of 
plaintiff's  services  per  day.  This  objection  was,  in  our  opinion, . 
properly  overruled,  for  the  reason  that,  as  before  stated,  the  plain- 
tiff had  in  effect  alleged  that  his  services  were  of  the  value  of  $3 
per  day,  and  it  was  proper  for  him  on  the  trial  to  prove  that  alleg- 
ation; it  being  denied  by  the  answer.  On  the  cross-examination 
of  the  defendant,  when  a  witness  on  the  stand,  he  was  asked  as  to 
whether  he  had  not  employed  certain  persons  to  work  in  the  mine 
and  paid  them  during  the  time  that  the  plaintiff  claimed  to  have 
worked  therein.  This  and  similar  questions  were  objected  to,  on 
the  ground  that  the  matter  sought  to  be  elicited  was  collateral  mat- 
ter, not  proper  cross-examination,  and  did  not  tend  to  prove  or  dis^ 
prove-,  any  of  the  issues  in  the  case ;  but  we  think  the  court  commit- 
ted no  error  in  permitting  these  questions  to  be  asked,  as  the  de- 
fendant denied  that  he  had  employed  the  plaintiff  to  work  upon  the 
mine,  or  that  he  was  Working  the  mine  during  the  time  that  plain- 
tiff claimed  to  have  been  employed  by  him.  The  questions  there- 
fore were  perfectly  proper,  as  tending  to  show  that  the  defendant's 
statement  that  he  was  not  working  the  mine  was  not  true;  for  if  he 
was  employing  men  upon  the  mine  and  paying  them  during  the  time 
that  plaintiff  worked  therein,  such  evidence  would  clearly  be  in- 
consistent with  his  claim  that  he  was  not  working  the  mine,  and  that 
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it  was  leased  during  the  time  to  the  plaintiff  and  his  associates.  It 
may  be  added  that  the  subject  of  cross-examination  is  largely  with- 
in the  sound,  judicial  discretion  of  the  trial  court,  and  its  rulings, 
unless  it  clearly  appears  there  has  been  a  manifest  abuse  of  such  dis- 
cretion, will  not  ordinarily  be  reversed  by  the  appellate  court. 

It  is  further  contended  that  the  verdict  of  the  jury  was  insuf- 
ficient as  a  basis  for  the  judgment.  The  verdict  is  as  follows :  "We, 
the  jury,  duly  impaneled  in  the  above-entitled  action,  do  find  for 
the  plaintiflF  on  all  the  issues  therein,  and  assess  his  damages  at  $545, 
with  interest  at  7  per  cent,  per  annum."  It  is  contended  by  the  ap- 
pellant that  "with  interest  at  7  per  cent,  per  annum"  renders  the 
verdict  uncertain  as  to  amount,  for  the  reason  that  it  does  not 
specify  the  amount  of  the  interest  nor  the  time  from  which  the  in- 
terest was  to  commence  to  run.  The  verdict,  though  somewhat  in- 
formal, is,  nevertheless,  sufficient  in  our  opinion  to  authorize  judg- 
ment, as  the  interest  was  a  matter  of  computation  simply ;  the  time 
being  fixed  by  the  time  the  defendant  concluded  his  work  upon  the 
mine,  namely,  October  21,  1900.  Section  2289,  Rev.  Civ.  Code 
1903,  provides:  "Every  person  who  is  entitled  to  recover  damages 
certain,  or  capable  of  being  made  certain  by  calculation,  and  the 
right  to  recover  which  is  vested  in  him  upon  a  particular  day,  is 
entitled  also  to. recover  interest  thereon  from  that  day,  except  dur- 
ing such  time  as  the  debtor  is  prevented  by  law  or  by  the  act  of 
the  creditor,  from  paying  the  debt.'*  When  the  plaintiff  completed 
his  work  on  the  21st  day  of  October,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  he  was  entitled  to  the  amount  due  him  for  the. 
work  performed,  and  hence  he  was  entitled  to  interest  on  that 
amount  from  that  time  under  the  provisions  of  the  section  quoted. 
Hence,  under  the  provisions  of  that  section,  it  was  competent  for 
the  court  to  direct  the  clerk  to  compute  interest  at  7  per  cent,  to  the 
date  of  the  verdict,  and  add  that  to  he 'amount  specified  in  the  ver- 
dict, and  render  judgment  therefor.  29  Am.  &  Eng.  Ency.  Law,  p. 
1018 ;  Alamo  Fire  Ins.  Co.  v.  Lancaster,  7  Tex.  Civ.  App.  677,  28 
S.  W.  126.  We  have  examined  the  cases  cited  by  the  appellant  in 
which  it  was  held  that  similar  verdicts  in  actions  for  damages, 
where  the  giving  or  witholding  of  interest  was  within  the  discretion 
pi  the  jury,  were  insufficient  upon  which  to  base  judgment,  but  an 
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action  for  money  due  for  work  and  labor  does  not  come  within  that 
class  of  cases.  It  is  not  an  action  strictly  speaking  for  damages, 
but  an  action  to  recover  money  due  on  an  implied  contract.  In  ac- 
tions for  damages  proper,  interest  may  be  given  or  withheld  by  the 
jury,  as  provided  by  section  2290,  Rev.  Civ.  Code  1903, 'which  pro- 
vides as  follows :  *ln  an  action  for  the  breach  of  an  obligation  not 
arising  from  contract,  and  in  every  case  of  oppression,  fraud,  or 
malice,  interest  may  be  given,  in  the  discretion  of  the  jury." 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 


SCHMIDT  V.  MUSSON  et  al. 

Where  a  contract  provided  that  in  consideration  of  a  deed  to  be 
executed  by  one  party  the  other  party  sold  all  his  interest  in  a  certain 
partnership,  together  with  its  lands  and  personal  property,  evidence  of 
a  contemporaneous  oral  agreement  that  the  deed  should  not  be  de- 
livered until  the  grantee  therein  had  given  the  grantor  possession  of 
cert? In  property,  books,  and  accounts,  belonging  to  the  firm,  was  not 
objectionable  as  varying  the  written  contract,  but  related  to  an  Inde- 
pendf-nt  matter. 

Where  a  deed  is  delivered  as  an  escrow,  nothing  passes,  unless  the 
conditions  upon  which  the  deed  is  to  be  delivered  are  complied  with; 
and  this  is  true,  though  the  deed  was  wrongfully  obtained  by  the 
grantee  and  recorded. 

A  purchaser  from  a  grantee  in  a  quitclaim  deed  is  not  a  bona  fide 
purchaser,  but  takes  with  notice  of  outstanding  equities. 

(Opinion  filed  April  3,  1906.) 

Appeal  from  Circuit  Court,  McCook  County.  Hon.  Joskpii  ^^^ 
JoNKs,  Judge. 

Action  by  H.  h.  Schmidt  against  Sarah  Musson  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Reversed. 

H.  H.  Keith  and  E.  H.  Wilson,  for  appellant. 

To  constitute  delivery  of  a  deed  it  is  not  sufficient  that  there 
be  a  mere  delivery  of  its  possession,  but  this  act  must  be  accom- 
panied with  the  intent  that  the  deed  should  become  operative  as 
such.  Kenney  v.  Parks,  70  Pac.  557;  2  Boome  Real  Property,  § 
295a.  Black  V.  Sharkey,  37  Pac.  939;  Denis  v.  Velati,  31  Pac.  i ; 
Harris  v.  Harris,  59  Cal.  622.  Where  a  deed  is  delivered  as  ai 
escrow  nothing  passes  by  the  deed,  unless  the  condition  is  perform- 
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ed,  although  the  deed  was  previously  recorded,  if  it  was  wrongfully 
procured  for  registry.  Partrick  v.  McCormick,  4  N.  W.  418;  Davis 
V.  Clark,  48  Pac.  563;  Dagget  v.  Dagget,  10  N.  E.  311;  Jackson 
V.  Rowley,  55  N.  W.  340,  Opinion;  Taft  v.  Taft,  26  N.  W.  426; 
Vol.  13  Cyc.  page  567d.  When  a  deed  is  delivered  to  a  third  person 
to  be  by  him  held  until  the  performance  of  certain  conditions  by 
the  grantee,  the  title  does  not  vest  in  the  latter  until  the  conditions 
are  performed.  Gaston  v.  City  of  Portland,  12  Or.  225;  Hayden 
V.  Meeks,  14  S.  W.  864;  Steamboat  Co.  v.  Moragne,  91  Ala.  610; 
Dagget  v.  Dagget,  143  Mass.  616;  Quick  v.  Milligan,  108  Ind.  419; 
Taft  V.  Taft,  56  Mich.  185 ;  Patrick  v.  McCormick,  10  Nebr.  i ; 
Knopf  V.  Hansen,  37  Minn.  215;  6  Am.  &  Eng.  Enc.  Law,  p.  867; 
Haven  v.  Kramer,  41  Iowa,  387 ;  Logedon  v.  Newton,  54  Iowa  448^ 
6  N.  W.  715. 

A.  C,  Bicrnatzki,  for  respondent. 

In  the  absence  of  fraud  or  mistake,  all  contemporaneous  agree- 
ments are  merged  in  the  written  agreement.  21  A.  &  E.  Ency. 
Law,  1078-9;  Washabaugh  v.  Hall,  4  S.  D.  168.  Inconsistent 
agreement  cannot  be  injected  into  the  contract  by  showing  a  parol 
agreement  made  at  the  time.  Roberts  v.  Minneapolis  Co.,  8  S.  D. 
580;  Lumber  Co.  v.  Wilkens,  94  N.  W.  337;  Griffam  v.  Pierce, 
9  N.  E.  819;  Hei  V.  Heller,  10  N.  W.  620;  Dixon  v.  Blondin,  5 
Atl.  514;  1  Greenl.  Ev.  Sec.  275;  Hard  wick  v.  McClurg,  65  Pat. 
405.  The  consideration  of  a  deed  may,  under  some  circumstances, 
be  inquired  into,  but  this  can  never  be  done  when  there  is  a  con- 
tract which  determines  the  consideration.  First  Nat.  Bank  v.  Prior, 
86  N.  W.  362;  Powers  v.  Spaulding,  71  N.  W.  891;  Unger  v. 
Smith,  5  N.  W.  1069;  Flinn  v.  Bourneff,  9  N.  E.  650;  Desmond 
V.  ixIcNamara,  supra.  Parol  evidence  of  a  condition  subsequent 
can  never  be  received,  the  only  condition  that  can  be  shown  is  a  con- 
dition precedent.  21  A.  &  E.  Ency.  1098  note.  If  there  was  an 
escrow  and  ]\Iusson  performed  the  conditions  he  was  entitled  to  the 
deed.  Rev.  C.  C.  Sec.  1144;  Bowman  v.  Gork,  63  X.  W.  998; 
Knopf  V.  Hanson,  33  N.  W.  781  ;  Schmidt  v.  Deegan,  34  N.  \V. 
83 ;  1 1  A.  &  E.  l^ncy.  345.  The  same  presumption  exists  in  favor 
of  his  possession  of  the  deed,  and  the  same  degree  of  proof  is  re- 
quired to  overcome  such  prcsumi)tion  as  in  other  cases  where  deed 
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is  found  in  grantee's  possession.  Inman  v.  Swearingen,  64  N.  W. 
1 1 12;  Dunlop  V.  Lamb,  55  N.  E.  354;  Griffin  v.  Griffin,  17  N.  E. 
782. 

CORSON,  J.  This  action  is  brought  by  the  plaintiff  to  quiet 
title  to  a  certain  quarter  section  of  land  in  Hanson  county  and  to 
cancel  of  record  a  certain  deed  purporting  to  be  executed  by  the 
plaintiff  to  one  Thomas  P.  Musson,  deceased.  Findings  and  judg- 
ment being  m  favor  of  the  defendants,  the  plaintiff  has  appealed. 

The  defendant  Sarah  Musson  is  the  widow  of  Thomas  F.  Mus- 
son, deceased,  and  the  other  defendants  therein  named,  except  the 
Iowa  Loan  &  Trust  Company,  are  children  and  legatees  of  the  de- 
ceased. The  Iowa  Loan  &  Trust  Company  claims  an  interest  in 
said  propert>  by  virtue  of  a  mortgage  executed  by  said  Musson  in 
his  lifetime.  It  is  disclosed  by  the  record  that  on  and  prior  to  the 
28th  day  of  July,  1899,  ^^^  plaintiff  and  said  Thomas  F.  Musson 
were  the  principal  owners  of  a  stone  quarry  situated  in  said  Hanson 
county,  and  that  the  plaintiff  had  the  legal  title  to  the  quarter  sec- 
tion of  land  in  controversy  in  this  action ;  that  some  differences  ex- 
isted between  the  plaintiff  and  the  said  Musson  growing  out  of  t\}e 
transactions  connected  with  the  said  quarry  business,  and  that  on 
said  day  they  affected  a  settlement  and  entered  into  a  contract  in 
writing  of  which  the  following  is  a  copy :  "For  and  in  consideration 
of  a  quitclaim  deed  to  the  N.  E.  V^  of  Sec.  25,  Twp.  103,  Range  57, 
Hanson  Co.,  S.  D.,  I,  Thomas  F.  Musson,  hereby  sell  and  make 
over  unto  H.  L.  Schmidt  all  my  right,  title  and  interest  in  the 
Spencer  Stone  Co.,  S.  D.  and  its  lands  and  personal  property  of 
every  description.  The  said  H.  L.  Schmidt  is  to  pay  a  certain 
claim  or  mortgage  now  on  the  NE  l^  of  Sec.  25,  Twp.  103,  Range 
57,  Hanson  Co.,  S.  D.,  of  fifteen  hundred  dollars.  The  said  H.  L. 
Schmidt  now  holds  two  certain  notes  for  $250  each  dated  Nov.  27, 
1894,  signed  by  the  Spencer  Stone  Co.  and  endorsed  by  Thos.  F. 
Musson,  which  notes  are  included  in  above  settlement.  The  said 
Thos.  F.  Musson  holds  two  notes  of  $250  each,  same  as  above  men- 
tioned, and  is  also  included  in  above  settlement.  All  claims  against 
the  Spencer  Stone  Co.  held  by  the  C.  E.  Simmins  estate  will  be 
paid  and  settled  by  the  said  H.  L.  Schmidt.  Witness  our  hands 
and  seals  this  26th  day  of  July,  1899."     This  contract  was  drawn 
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by  one  Hoese,  a  banker  at  Spencer,  at  the  request  of  the  parties, 
and  was  executed  in  duplicate.  At  the  same  time  a  quitclaim  deed 
was  executed  by  the  plaintiff  to  the  said  Musson  and  left  with  said 
Hoese  upon  what  is  claimed  by  the  plaintiff  to  be  a  subsequent 
agreement  entered  into  between  the  plaintiff  and  the  defendant 
Musson. 

The  terms  of  this  alleged  new  agreement  or  addional  contract 
are  thus  stated  by  Mr.  Hoese,  who  appears  to  have  been  the  only 
witness  to  the  transaction  outside  of  the  parties  thereto.  In  his  di- 
rect examination  Mr.  Hoese  testified  as  follows :  "Q.  You  may  state 
what  connection  you  had  with  the  transaction  between  these  parties 
on  that  date?  A.  Ihey  appeared  in  the  bank  at  Spencer  and  asked 
me  whether  I  had  time  to  draw  a  contract  bteween  them.  I  told 
them  I  would  if  they  would  dictate  it.  They  said  they  were  ready 
to  draw  it.  I  got  out  some  paper,  ink,  and  pen,  and  drew  the  con- 
tract, dictated  by  Mr.  Musson,  although  Mr.  Schmidt  was  present; 
and  after  the  contract  was  signed  before  me  I  drew  the  deed,  a 
quitclaim  deed,  which  was  signed  by  Mr.  Schmidt.  O.  State  what 
was  said  between  the  parties  with  reference  to  the  giving  of  a  quit- 
claim, deed  of  the  property,  and  what  should  be  done  with  it  after 
it  was  drawn  and  signed  by  Mr.  Schmidt?  A.  This  quitclaim  deed 
was  drawn  by  me,  signed  by  Mr.  Schmidt,  and  it  was  agreed  that 
the  same  should  stay  in  my  possession  until  Mr.  Schmidt  could  go 
home  and  get  a  new  deed  drawn,  signed  by  himself  and  his  wife, 
which  he  was  to  deliver  to  me,  and,  on  delivery  of  such  deed,  I  was 
to  return  the  first  deed  signed  by  himself  only,  back  to  him,  and 
deliver  the  deed  signed  by  himself  and  wife  to  Mr.  Musson  on  his 
turning  over  certain  books,  papers,  and  notes,  tools  and  all  his  in- 
terest whatsoever  pertaining  to  the  Spencer  Stone  Company.  By 
the  Court :  Q.  You  mean  comply  with  the  provisions  of  the  writ- 
ten contract?  A.  If  the  contract  covers  these  points;  yes.  sir.  The 
first  deed  was  left  with  me.  Afterwards  Mr.  Schmidt  presented  to 
me  a  quitclaim  deed  of  this  same  property  signed  by  himself  and 
wife.  UiT.  Musson  did  not  turn  over  to  me  or  the  plaintiff  the 
books  of  account  and  personal  property  mentioned  in  this  contract. 
This  first  quitclaim  deed  I  held  in  my  possession  from  then  imtil 
some  time  in  April  of  the  following  year,  when  I  was  served  with 
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certain  papers.  *  *  *  I  delivered  the  deed  to  the  sheriff  of  McCook 
county  upon  his  demand  and  upon  his  serving  those  papers  upon 
me.  He  gave  me  a  receipt  for  it.  *  *  *  I  didn't  deliver  the  deed 
to  the  sheriff  by  the  acquiescence,  request,  or  knowledge  of  the 
plaintiff  in  this  action.  I  delivered  those  papers,  supposing  I  was 
obliged  to  under  the  command  of  the  sheriff."  On  re-direct  exam- 
ination the  witness  says:  **A.  Mr.  Musson  stated  he  would  turn 
over  all  of  his  right,  title,  and  interest  in  the  Spencer  stone  quarry, 
consisting  of  books,  papers,  notes,  and  tools,  stone  quarry  tools,  and 
Mr.  Schmidt  said  he  would  give  a  deed  to  this  quarter  of  land, 
and  settlement  was  made  on  that  basis.  The  quitclaim  deed  made 
right  then  and  there  was  to  be  left  in  my  hands  until  Mr.  Schmidt 
could  make^  a  new  deed  signed  by  himself  and  wife ;  that  one  to  be 
delivered  to  me  and  I  was  to  return  the  old  deed  back  to  him  and  1 
was  to  deliver  the  new  deed  to  Mr.  Musson  on  his  doing  as  he 
agreed.  Q.  What  do  you  mean?  A.  Turn  over  these  things — this 
property — to  Mr.  Sclimidt.  Q.  The  deed  was  not  to  be  delivered 
imtil  this  was  done  on  his  part?  A.  No  sir.  This  deed  was  not  to 
be  delivered  until  this  was  done  on  his  part.  That  was  the  agree- 
ment, and  it  has  never  been  done.  I  have  never  delivered  the  deed 
to  Mr.  Musson."  On  cross-examination  the  witness  stated :  "As 
near  as  I  can  remember,  he  (Mr.  Schmidt)  came  into  the  bank  and 
say::.,  *Mr.  Hoese,  I  have  got  that  deed  signed  by  myself  and  wife,' 
and  showed  me  the  deed,  but  he  says,  'I  am  not  going  to  deliver 
that  deed  to  you,  because  Mr.  Musson  has  not  done  as  he  agreed.'  " 
The  plaintiff  proceeded  to  Chicago  and  caused  to  be  executed 
by  lii nisei f  anrl  wif-?  a  qultciaim  deed  which  was  never  delivered 
either  to  Hoese  or  the  defndant  Musson ;  the  plaintiff  claiming  that 
lie  refused  to  deliver  said  deed  for  the  reason  that  Musson  had  not 
complied  with  the  terms  of  his  agreement  by  delivering  to  the 
plaintiff  the  notes,  papers,  tools,  etc.,  riientioned  in  the  contract. 
Musson  subsequently,  in  the  year  1901,  obtained  possession  of  the 
«aid  quitclaim  deed  signed  by  the  plaintiff,  from  said  Hoese  by 
means  of  an  action  in  claim  and  delivery  as  stated  by  said  Hoese, 
of  which  the  plaintiff  had  no  notice  until  some  time  thereafter,  and 
placed  the  same  upon  record,  and  under  this  deed  the  defendants, 
the  legatees  of  said  Musson,  claim  title  and  under  which  the  said 
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Iowa  Loan  &  Trust  Company  claim  a  lien  by  virtue  of  its  mortgage. 
Subsequent  to  the  execution  of  the  said  deed,  Musson  was  in  pos- 
session of  the  quarter  section  of  land,  and,  subsequently  to  the  re- 
cording thereof,  made  valuable  improvements  thereon,  consisting  of 
a  dwelling  house,  bam  and  outbuildings.  No  rent  for  the  use  or  oc- 
cupation seems  to  have  ever  been  received  by  the  plaintiff,  nor  was 
any  claim  made  by  him  for  the  same  prior  to  the  commencement  of 
this  action.  All,  or  nearly  all,  of  the  findings  of  the  court  were  ex- 
cepted to  by  the  plaintiff  as  unsupported  by  the  evidence,  and  the 
principal  question  before  us  is  as  to  whether  or  not  the  evidence 
supports  these  findings. 

It  is  contended  by  the  appellant  ( i )  that  the  contract  in  regard 
to  the  delivery  of  the  deed  upon  the  condition  that  Musson  should 
turn  over  to  Hoese,  for  the  plaintiff,  the  personal  property,  notes, 
accounts,  etc.,  belonging  to  the  quarry  company  was  a  subsequent 
agreement  independent  of  the  written  contract,  and  was  never  com- 
plied with;  (2)  that  the  quitclaim  deed  executed  by  the  plaintiff 
was  never  delivered  to  the  said  Musson,  and  that  at  the  time  he  ob- 
tained possession  of  the  same,  the  said  Musson  was  not  entitled 
thereto  and  that  he  acquired  no  right  thereunder;  (3)  that  Musson^ 
having  failed  to  comply  with  the  terms  of  the  oral,  subsequent 
agreement,  was  not  entitled  to  any  deed  of  the  property  and  ac- 
quired no  right  thereto;  (4)  that  the  Iowa  Loan  &  Trust  Company, 
having  made  its  loan  to  Musson  and  taken  the  mortgage  executed 
by  him,  acquired  no  valid  lien  upon  the  property,  as  Musson's  title 
was  based  upon  a  quit-claim  deed,  of  which  the  said  loan  company 
had  at  least  constructive  notice.  It  is  contended  by  the  respondent 
( I )  that  the  evidence  of  Hoese  was  incompetent,  for  the  reason  that 
the  entire  contract  was  embodied  in  the  written  contract  executed 
by  the  parties  and  that  that  contract  could  not  be  modified,  changed, 
or  contradicted  by  parol  evidence. 

It  will  be  observed,  however,  that  the  evidence  of  the 
oral  contract  in  regard  to  the  delivery  of  the  deed  and  the  con- 
ditions upon  which  the  same  were  to  be  delivered  in  no  manner 
contradicts  or  modifies  the  written  contract,  as  that  contract  made 
no  jjrovision  for  the  time  or  the  conditions  u])on  which  the  deed 
was  to  ])c  delivered.     The  oral  contract,  therefore,  fixing  the  time 
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when,  and  the  conditions  upon  which,  the  deed  from  Schmidt  ta 
Musson  should  be  delivered  was  entirely  independent  of  the  con- 
tract, and  the  evidence  relating  to  the  same  was  properly  admitted, 
Such  subsequent  oral  contracts  regarding  the  time  when,  and  the 
conditions  upon  which  the  deed  is  to  be  delivered  are  quite  usual, 
and  are  not  held  as  contradicting  the  terms  of  the  written  contract, 
where  such  contract  fails  to  state  when  and  under  what  conditions 
the  aeed  is  to  be  delivered.  Such  seems  to  have  been  the  agreement 
between  the  parties  as  testified  to  by  Hoese,  and  the  evidence  of 
such  oral  contract  was  properly  admitted.  Dikeman  v.  Arnold,  71 
Mich.  656,  40  N.  W.  45 ;  Stanton  v.  Miller,  58  N.  Y.  203 ;  Gaston 
v.  City  of  Portland,  16  Or.  255,  19  Pac.  127. 
j  This  brings  us  to  the  second  and  more  important  question, 

I  namely,  was  the  quitclaim  deed  executed  by  the  plaintiff  ever  legally 

delivered  to  Musson?    It  will  be  observed  that  by  the  evidence  of 
Hoese  the  original  quitclaim   deed  executed  by  the  plaintiff  was 
never,  in  fact,  intended  to  be  delivered  to  Musson.    It  was  left  with 
I  Hoese,  to  be  retained  by  him  until  the  plaintiff  delivered  to  him  a 

deed  executed  by  himself  and  wife,  and  then  to  be  returned  to  the 
i 
I  plaintiff.    It  will  be  further  observed  that  the  deed  executed  by  the 

plaintiff  and  wife  was  also  to  be  delivered  to  Hoese  arid  to  be  held 
by  him  until  Musson  should  turn  over  certain  books,  notes,  and 
other  personal  property  of  the  stone  quarry  company,  and  that  these 
books,  papers,  notes,  etc.,  were  never,  in  fact,  turned  over  to  Hoese, 
and  that  the  deed  executed  by  plaintiff  individually  was  never  de- 
livered by  Hoese  to  Musson,  but  was  taken  from  him  by  means  of 
legal  process  in  an  action  of  claim  and  delivery  to  which  the  plain- 
tiff was  not  a  party.  The  plaintiff,  therefore,  never  delivered  nor  in- 
tended to  deliver  the  deeds  under  which  defendants  claim  to  Mus- 
son. No  rule  seems  to  be  better  settled  than  that  a  deed  to  real 
property  in  order  to  convey  title  thereto  must  be  delivered  by  the 
consent  of  the  grantor  to  the  grantee,  and  that  until  such  delivery 
the  title  never  vests  in  the  grantee.  When,  therefore,  a  deed  is  de- 
livered as  an  escrow,  nothing  passes  by  the  deed  unless  the  condi- 
tions upon  which  the  deed  is  to  be  delivered  are  complied  with  al- 
though the  deed  may  have  been  obtained  by  the  grantee  and  re- 
corded, if  it  was  wrongfully  obtained  from  the  depositary  and  re- 
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corded  without  the  consent  of  the  grantor.  Patrick  v.  McCormick. 
ID  Neb.  I,  4  N'.  W.  312;  Davis  v.  Clark,  58  Kan.  100,  48  Pac.  563; 
Dag:gett  V.  Daggett,  143  Mass.  516,  10  X.  E.  311 ;  Jackson  v.  Row- 
ley, 88  Iowa,  184,  55  X.  W.  340;  Taft  v.  Taft,  59  Mich.  185,  26 
X.  W.  426;  13  Cyc.  p.  S67A.  In  the  last  authority  cited,  the  au- 
thor, on  the  article  on  the  subject  of  "Deeds,"  in  speaking  of  a  con- 
ditional delivery,  uses  the  following  language:  **VVhere  a  deed  is 
given  to  a  third  person  to.  hold  until  the  performance  of  some  act 
by  the  grantee  or  the  happening  of  some  contingency,  it  does  not 
operate  as  a  delivery  to  the  grantee."  And  the  fact  that  the  deed 
was  taken  from  Hoese  by  legal  proceedings  does  not  alter  or  change 
the  principle. 

In  Daggett  v.  Daggett,  supra,  the  Supreme  Court  of  Massachu- 
setts in  its  opinion  says:  "When  a  deed  is  delivered  merely  as  an 
escrow,  to  take  effect  upqn  the  performance  of  some  condition  by 
the  grantee  in  the  future,  no  title  passes  until  the  condition  has  been 
performed.  The  transaction  is  incomplete.  It  is  not  the  grantor's 
deed  until  the  second  delivery.  Even  if  the  grantee  obtains  pos- 
session of  it  before  the  condition  has  been  performed,  yet  it  is  not 
the  grantor's  deed,  and  he  may  avoid  it  by  pleading  non  est  factum. 

The  grantee  cannot  acquire  the  title  by  gaining  possession  of 
the  deed  by  theft,  by  fraud,  or  by  the  voluntary  act  of  the  deposit- 
ary, but  only  by  performance  of  the  condition.  The  depositary  has 
no  authority  to  w^aive  such  performance,  and  an  unauthorized  de- 
livery by  him  of  the  deed  which  he  holds  in  escrow  is  entirely  in- 
effectual to  pass  the  title.  Wheelwright  v.  Wheelwright,  2  Mass. 
447,  452,  3  Am.  Dec.  66;  Foster  v.  Mansfield,  3  Mete.  415;  O'Kel- 
ly  V.  O'Kelly,  8  Mete.  440;  County  of  Calhoun  v.  American  Emi- 
grant Co.,  93  U.  S.  124,  127,  23  L.  Ed.  826;  Watkins  v.  Xash,  L. 
R.  20  Eq.  262;  3  Washb.  Real  Prop.  586.  In  the  present  case,  it 
having  been  found  that  the  deed  was  merely  an  escrow,  and  there 
being  no  pretense  that  the  conditions  were  ever  performed,  no  title 
passed  to  the  grantee  by  the  subsequent  delivery  of  the  deed  to  him. 
*  *  '^  It  being  thus  plain  that  no  title  passed  to  the  grantee,  the  only 
remaining  question  is  whether  Eliza  is  estopped  to  maintain  her 
rights  by  the  judgment  in  the  action  of  replevin,  whereby  he  es- 
tablished against  her  his  right  to  the  possession  of  the  deed.     In 
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the  first  place,  it  is  clear  that  the  other  demandant,  Henry  W.  Dag- 
gett, cannot  be  affected  by  any  such  estoppel.  He  was  no  party  to 
the  action  of  replevin.  The  defense  of  estoppel,  if  available  against 
Eliza,  does  not  extend  to  him.  But  there  is  no  estoppel,  even  as  to 
her.  The  title  to  the  land  could  not  be  tried  directly  in  the  action 
of  replevin,  which  lies  only  for  personal  chattels.  Brown  v.  Wallis, 
IIS  Mass.  156.  Even  though  the  title  to  the  land  might  be  inquired 
into  incidentally,  for  the  purpose  of  determining  the  ownership  of 
chattels,  it  is  sufficient  to  say,  in  the  present  case,  that  it  is  not 
shown,  either  by  the  record  or  by  parol  evidence,  that  the  title  to 
the  land  was,  in  fact,  put  in  issue,  tried,  passed  upon,  or  in  any  way 
brought  in  question,  in  that  action,  and  the  judgment  therein  cannot 
have  the  effect  to  estop  her  for  asserting  her  true  title  now.  Gilbert 
V.  Thompson,  9  Cush.  348;  Dutton  v.  Woodman,  9  Cush.  361,  57 
Am.  Dec.  46;  Burlen  v.  Shannon,  99  Mass.  200,  96  Am.  Dec.  733; 
Hanham  v.  Sherman,  114  Mass.  19;  White  v.  Chase,  128  Mass. 
158;  Russell  V.  Place,  94  U.  S.  606,  24  L.  Ed.  214;  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  24  L.  Ed.  195;  Howlett  v.  Tarte.  10 
C.  B.  (N.  S.)  813." 

In  Patrick  v.  McCormick,  supra,  the  Supreme  Court  of  Ne- 
braska uses  the  following  language:  "Delivery  is  essential  to  ihe 
validity  of  a  deed,  and  it  takes  effect  only  from  the  delivery.  The 
dce\l  may  be  delivered  to  the  grantee  himself,  or  to  any  other  per- 
son authorized  by  him  to  receive  it.  An  escrow  is  a  conditional 
delivery  to  a  stranger,  to  be  kept  by  him  until  certain  conditions 
are  performed,  and  then  to  be  delivered  to  the  grantee  (4  Kent. 
Com.  454),  but  until  the  condition  is  performed  and  the  deed  de- 
livered over  the  estate  does  not  pass  but  remains  in  the  grantor." 

In  the  later  case  of  ]Matteson  et  al.  v.  Smith  et  al,  61  Xeb. 
761,  86  N.  W.  472,  the  same  learned  court  said:  "Authorities  need 
not  be  cited  to  show  that  a  deed  placed  in  the  hands  of  a  third  per- 
son for  delivery  to  the  grantee  when  he  shall  perform  some  con- 
dition is  not  legally  effective,  but  is  a  mere  nullity,  if  delivered  by 
the  depositary,  or  obtained  from  him  in  any  way,  without  full  com- 
pliance with  the  conditions  specified.'* 

In  Jackson  v.  Rowley,  supra,  the  Supreme  Court  of  Iowa  says : 
"Plaintiff's  real  contention  is  that  the  delivery  of  the  deed  to  Clough 
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in  ercrovv  vested  the  title  in  fee  simple  in  the  Porters,  as  counsel 
say,  'subject  or^y  to  a  defeasance  by  a  failure  on  their  part  to  carry 
out  the  contract  between  them  and  Rowley,  which  was  the  condi- 
tion of  the  special  delivery/  The  claim  finds  little,  if  any,  support 
in  the  authorities.  We  understand  the  general  rule  to  be  well  set- 
tled that  when  a  deed  is  delivered  to  a  third  person,  to  be  by  him 
held  until  the  performance  of  certain  conditions  by  the  grantee,  the 
title  does  not  vest  in  the  latter  until  the  conditions  are  performed. 
Devi.  Deeds,  323.  The  following  are  a  few  of  the  later  decisions 
in  support  of  the  rule  above  laid  down :  Gaston  v.  City  of  Portland, 
16  Or.  255,  19  Pac.  127;  Hayden  v.'Meeks  (Ark.)  14  S.  W.  864; 
Steamboat  Co.  v.  Moragne,  91  Ala.  610,  8  South.  867 ;  Daggett  v. 
Daggett,  143  Mass.  516,  10  N.  E.  311 ;  Quick  v.  Milligan,  108  Ind. 
419,  9  N.  E.  392;  Taft  V.  Taft,  59  Mich.  185,  26  N.  W.  426;  Pat- 
rick V.  McCormick,  10  Neb.  i,  4  N.  W.  312;  Knopf  v.  Hansen,  37 
Minn.  215,  33  N.  W.  781.  See,  also,  6  Am.  &  Eng.  Enc.  Law,  p. 
867.  This  court  has  also  recognized  this  general  rule.  Haven  v. 
Kramer,  41  Iowa,  387;  Logsdon  v.  Newton,  54  Iowa,  448,  6  N.  W. 
715.  Counsel  insist  that  if  the  conditions  of  the  contract  had  been 
performed,  then  from  that  time  the  deed  ceased  to  be  held  as  an  es- 
crow, and  the  custodian  became  the  agent  of  the  grantee.  That 
question,  and  others  argued,  we  need  not  determine.  The  conditions 
were  never  performed  on  the  uart  of  Porter.  He  never  became  en- 
titled to  the  deed,  and  hence  had  no  interest  in  the  land  which  he 
could  convey  to  Byam  &  Jackson.  *  *  *  Plaintiffs  were  grossly  neg- 
ligent in  not  ascertaining  the  real  facts  touching  Porter's  interest 
in  the  land  before  canceling  the  mortgage  they  held  against  him." 
It  will  thus  be  seen  that,  under  the  authorities,  neither  the  first 
deed  from  the  plaintiff  to  Musson  nor  the  second  deed  executed  by 
plaintiff  and  his  wife  became  effective  to  pass  the  title  to  the  land 
in  controversy,  and  the  court's  finding  that  the  deed  lawfully  came 
into  the  possession  of  said  Musson  is  clearly  not  supported  by  the 
evidence.  It  is  quite  clear,  also,  from  the  evidence  that  Musson 
never,  in  fact,  complied  with  the  terms  of  his  oral  agreement  by 
delivering  to  Hoese  for  the  plaintiff  or  to  the  plaintiff  himself  the 
personal  property  he  was  to  deliver  as  a  condition  upon  which  he 
should  be  entitled  to  the  delivery  of  a  deed  by  the  depositary  of  the 
same.  • 
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It  is  contended  by  the  respondent  that  Musson  was  only  to  de- 
liver to  the  plaintiff,  Schmidt,  by  the  terms  of  the  written  contract 
his  interest  in  the  quarry  and  the  personal  property  connected  there- 
with, but  it  would  seem  by  the  subsequent  oral  agreement  testified 
to  by  Hoese  that  there  were  certain  notes,  books  of  account,  and 
other  personal  property  to  be  delivered  by  Musson  before  he  would 
be  entitled  to  the  delivery  of  the  deed,  ^nd  that  none  of  the  property 
was  ever  turned  over  to  Hoese  for  the  plain4:iff  or  to  the  plaintiff 
Tiimself.  Musson,  therefore,  having  obtained  the  deed  to  the  prop- 
erty without  having  delivered  up  to  Hoese,  acqujred  no  title  to  the 
property,  and,  of  course,  he  having  none,  neither  his  widow  nor 
legatees  are  in  a  position  to  assert  any. 

The  only  remaining  question,  therefore,  is :  Did  the  Iowa  Loan 
&  Trust  Company  acquire  a  lien  upon  the  property  by  virtue  of  its 
mortgage.  Under  the  authorities  it  would  seem  that  it  acquired  no 
lien  thereon,  for  the  reason  that  Musson,  at  the  time  he  executed 
the  mortgage,  had  no  title,  and  his  apparent  title  was  based  upon  a 
quitclaim  deed.  In  Parker  v.  Randolph,  5  S.  D.  549,  59  N.  W.  J22, 
29  L.  R.  A.  33,  this  court  held  that  a  party  claiming  under  one  who 
claimed  title  through  a  quitclaim,  his  deed  did  not  make  him  a  bona 
fide  holder  of  the  title  to  the  mortgaged  premises.  In  other  words, 
that  a  party  claiming  under  such  a  title  is  presumed  to  have  knowl- 
edge of  all  outstanding  equities,  as  against  his  grantor.  The  law 
as  laid  down  in  that  case  has  recently  been  affirmed  by  this  court  in 
the  case  of  Fowler  v.  Will,  19  S.  D.  131,  102  N.  W.  598.  It  is 
hardly  necessary  to  state  that  if  the  Iowa  Loan  &  Trust  Company 
could  not  claim  protection  as  purchasers  in  good  faith  for  value, 
they  cannot  claim  protection  as  a  mortgagee  in  good  faith  and  for 
value,  and  its  lien  upon  the  property  must  fail,  as  well  as  the  title 
of  the  other  defendants. 

The  judgment  of  the  circuit  court  is  reversed. 


DAVIS  V.  HOLY  TERROR  MINING  COMPANY. 

An  objection  to  evidence  on  the  ground  that  It  Is  Incompetent  is 
insufficient  to  justify  a  review  of  an  adverse  ruling  on  appeal. 

The  overruling  of  an  objection  to  a  question  was  harmless,  where 
the  &ame  facts  had  been  testified  to  by  another  witness  without  objec- 
tion. 
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Where  the  answer  to  a  question  was  not  responsive,  the  remedy 
of  the  adverse  party  was  by  motion  to  strike  on  that  ground. 

In  an  action  for  Injuries  to  a  servant  by  an  alleged  defect  In  de- 
fendant's machinery,  evidence  as  to  the  condition  of  the  machinery 
with  reference  to  its  being  heated  two  weeks  prior  to  the  accident  wa& 
not  objectionable  for  remoteness. 

No  other  ground  of  attack  on  an  instruction  given  is  available  on. 
appeal  than  that  contained  in  the  assignment  of  error. 

The  trial  court  is  not  required  to  cover  every  phase  of  the  case- 
in a  particular  instruction. 

Where,  in  an  action  for  injuries  to  a  servant,  the  court  charged 
that  every  one  is  responsible,  not  only  for  the  result  of  his  own  un- 
lawful acts,  but  also  for  any  injury  caused  to  another  by  his  want  of 
ordinary  care  or  skill  in  the  management  of  his  property  or  person  ex- 
cept so  far  as  the  latter  has  unlawfully,  or  by  want  or  ordinary  care» 
brought  tne  injury  upon  himself,  such  charge,  in  the  absence  of  a  re- 
quest for  a  more  particular  charge,  was  a  sufficient  presentation  of  the 
rule  that  plaintifF  could  not  recover  if  he  was  guilty  of  contributory 
negligence. 

Appellant  cannot  object  to  the  giving  of  an  instruction,  where- 
substantially  the  same  instruction  was  given  at  its  request. 

In  an  action  for  injuries  to  a  miner,  evidence  held  sufficient  to 
sustain  a  finding  of  negligence  on  the  part  of  the  mine  owner  in  fail- 
ing tc  keep  an  air  compressor  in  proper  repair,  which  resulted  in  forc- 
ing gas  and  hot  air  into  the  mine. 

PlaintifT  and  certain  other  miners,  while  at  work  in  a  winze  nearly 
100  feet  below  the  tenth  level,  discovered  gas  and  foul  air  escaping 
into  the  mine  through  the  air  pipes,  and  recognizing  the  danger,  im- 
mediately attempted  to  escape  by  signaling  the  hoist  operator.  Plain- 
tift  find  his  companions  got  into  the  bucket  and  were  hoisted  to  the 
18-foot  level,  when  the  bucket  stopped.  They  remained  there  some 
20  minutes  before  they  attempted  to  climb  the  walls  of  the  winze,  dur- 
ing which  they  were  overcome,  and  plaintiff  fell  against  the  heated 
machinery,  and  was  injured.  Held,  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

In  an  action  for  Injuries,  the  measure  of  damages  is  such  a  sum 
as  will  compensate  the  plaintiff  for  all  loss  and  harm  suffered  and 
proximately  caused  by  the  breach  of  defendant's  obligation,  whether 
such  loss  or  harm  could  have  been  anticipated  or  not,  as  provided  by 
Rev.  Civ.  Code,  §§  2287,  2312. 

In  estimating  damages  recoverable  for  personal  injuries,  the  jury 
is  entitled  to  consider  plaintiff's  age  and  condition  of  life,  the  physical 
injury  inflicted,  the  bodily  pain  and  mental  anguish  endured,  all  the 
expenses  incurred  in  treatment  of  the  case,  and  any  and  all  damages 
appearing  from  the  evidence  to  have  resulted,  or  which  will  result  from 
the  injury,  including  temporary  or  permanent  reduced  capacity  to  eara 
money. 
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Under  the  express  provisions  of  Rev.  Civ.  Code  Proc.  §  301,  subd. 
5,  a  new  trial  sliould  be  granted  for  excessive  damages,  if  the  recovery- 
is  so  excessive  as  to  clearly  indicate  that  the  verdict  was  given  under 
the  influence  of  passion  and  prejudice. 

PlaintifF,  a  miner,  26  years  of  age,  and  with  an  expectancy  of  38 
years,  was  seriously  injured  by  a  defect  in  the  machinery  used  in  the 
op,eration  of  the  mine.  Plaintift  had  been  in  previous  good  health, 
was  sound  in  body  and  limb,  weighed  160  pounds,  and  was  earning 
$3.50  a  day.  In  consequence  of  the  accident,  he  was  unconscious  for 
several  hours,  confined  to  his  bed  for  5  weeks,  during  which  he  suf- 
fered intense  pains  from  burns  and  mental  anguish,  and  was  unable 
to  work  fot"  more  than  2  months.  At  the  time  of  the  trial  he  weighed 
135  pounds,  his  hearing  was  seriously  impaired,  and  while  his  burns 
had  healed,  one  of  his  legs  was  numb  from  the  injury,  could  not  be 
fully  straightened  out,  and  was  not  as  strong  as  the  other.  At  the 
trial  plaintiff  exposed  his  leg  and  abdomen  to  the  jury,  and  a  verdict 
of  110,000  was  sustained  by  the  trial  judge.  Held,  that  such  verdict 
was  not  «o  excessive  as  to  require  reversal  on  appeal. 

(Opinion  filed  April  3,  1906.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Lkni 
McGek,  Judge. 

Action  by  Minot  Davis  against  the  Holy  Terror  Mining  Com- 
pany.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

James  IV.  Fowler  and  Channcey  L.  Wood,  for  appellant. 

Damages  should  be  compensatory,  and  no  more.  Section  2293 
C.  C.  1903;  Peterson  Railway  Accident  Law,  p.  468-9  and  70; 
Torske  v.  Com.  Lumber  Co.,  90  X.  W.  532 :  Moore  v.  Lumber  Co., 
29  S.  990;  Barker  v.  City  of  Madison,  22  X.  W.  141  ;  Abbott  v. 
Toliver,  36  X.  W.  622 ;  A.  T.  &  S.  F.  R.  Co.,  v.  Brown  26  Kan. 
443;  Collint  V.  the  City  of  C.  B.,  35  Iowa  432;  Cooper  v.  Mills 
County,  28  N.  W.  633;  K.  P.  R.  R.  Co.,  v.  Pevey,  29  Kan.  122; 
Union  Pac.  Ry.  Co.  v.  Milliken,  8  Kan.  647.  Where  an  employee, 
who,  in  performing  his  duties,  enters  a  room  containing  deadly 
gases,  knowing  of  the  danger,  he  assumes  the  risks.  Williams  v. 
Wehon  &  W.  Co.,  32  At.  726.  The  master  is  bound  to  disclose 
latent  defects,  and  dangers,  of  w-hich  he  has  knowledge,  or  of  which 
he  ought  to  have  knowledge  by  the  exercise  of  reasonable  attention, 
care  and  diligence,  and  of  which  the  servant  has  no  knowledge,  and 
would  not  discover  by  the  exercise  of  reasonable  care.     Cole  v.  C. 

Vol.  ao.  s.  D.  a. 
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&  X.  W.  R.  R.  Co.,  37  X.  W.  84;  Carlson  v.  Sioux  Falls  W.  Co.. 
8  S  D.  47;  Lumley  v.  Caswell,  47  la.  159;  Ladd  v.  Xewbedford 
R.  R.  Co.,  119  Mass.  412;  LaClair  v.  R.  R.  Co.,  20  Minn,  i ;  Lan- 
nin.jr  V.  X.  Y.  Central  R.  R.  Co.,  49  X.  Y.  521 ;  Gibson  etc.,  R.  R. 
To.,  63  X.  Y.  449 ;  Dorsey  v.  Construction  Co.,  42  Wis.  583 ;  Ft. 
Smith  Oil  Co.,  v.  Slaver,  24  S.  W.  106;  Cole  v.  C.  X.  W.  Co.,  37 
X.  W.  84;  Shelinsky  v.  H.  &  T.  Co.,  40  At.  1127;  Williams  v.  Wel- 
ton  &  W.  Co.,  32  At.  726;  Fordyse  v.  Stafford,  22  S.  W.  161; 
Texas  M.  R.  Co.,  v.  King,  37  S.  W.  34:  Replea  v.  Tomahawk,  P. 
&  P.  Co.,  8s  X.  W.  960;  Osburn  v.  Leigh  Valley  Co.,  71  X.  W. 
814:  Mielke  v.  C.  &  X.  W.  R.  Co.,  79  X.  W.  22;  Southern  R.  R. 
Co.,  V.  Harbin,  36  S.  E.  218.  It  was  the  master's  duty,  to  exercise 
reasonable  care,  in  doing  the  things,  which  in  the  instruction  given 
by  the  Court,  he  informed  the  jury,  must  be  done  by  the  defendant 
at  all  hazards.  Gates  v.  The  C.  M.  &  St.  P.  R.  R.  Co.,  2  S.  D.  422; 
Texas  M.  Ry.  Co.  v.  King,  37  S.  W.  34;  Revised  Codes,  page  y'j^. 
Sections  1449  and  1450.  It  is  the  duty  of  the  Court,  to  charge  the 
jury  whether  requested  or  not  upon  every  point  material  to  the  de- 
cision of  the  case,  upon  which  there  is  evidence,  and  to  charge  cor- 
rectly and  fully.    Moline  Plow  Co.  v.  Gilbert  et  al,  3  Dakota  239. 

Buell  &  Gardner,  S.  C.  Policy  and  C,  J.  Patton  for  respondent. 

Where  the  damages  sustained  cannot  be  measured  in  money 
the  jury  are  clothed  with  a  large  discretion  and  their  verdict  will 
not  be  disturbed  unless  the  disparity  between  the  award  of  damages 
and  the  evidence  be  so  great  as  to  indicate  clearly  that  the  jury  acted 
in  disregard  of  the  evidence  and  from  passion  and  prejudice.  Wat- 
son on  Damages  for  Personal  Injury,  §§  326,  327,  328,  329,  330: 
8  Amer.  &  Eng.  Enc.  of  Law,  p.  629,  630,  655 ;  Galloway  v.  C.  !M. 
&  St.  P.  R.  R.  Co.,  56  Minn.  346;  Smith  v.  Whittier,  30  Pac.  529: 
Morgan  v.  So.  Pac.  R.  R.  Co.,  30  Pac.  601 ;  AIcLean  v.  City  of 
Lewiston,  fx;  Pac.  478;  Hall  v.  Chicago  B.  &  X.  R.  R.,  49 
X.  W.  239;  Taylor  v.  Xevada,  Cal.  &  Ore.  R.  R.  Co.,  69  Pac.  858. 
This  was  in  the  nature  of  an  unexpected  situation  upon  which  neg- 
ligence could  not  be  predicated.  Turner  v.  Coldsboro  Lumber  Co., 
26  S.  E.  23:  So.  Pac.  Co.  V.  Wellington,  36  S.  W.  11 14;  Jeffrey  v. 
Keokuk  R.  Co.,  56  Iowa  546:  Floetell  v.  Third  Ave.  R.  Co.,  41  X. 
Y.  792;    Donahue  v.  Drown,  154  Mass.  21;    S.  W.  Improvement 
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Co.  V.  Smith,  17  A.  S.  R.  59.  The  servant  is  authorized  to  rely 
tipon  the  performance  by  the  master. of  his  duty  in  this  latter  re- 
spect and  is  under  no  obligation  to  investigate  and  test  the  fitness 
or  the  safety  of  the  machinery  or  appliances  unless  of  course,  he 
should  know  them  to  be  defective.  Northern  P.  R.  Co.  v.  Herbert, 
116  U.  S.  642;  Jager  v.  California  Bridge  Co.  104  Cal.  542;  Rod- 
ney v.  St.  Louis  &  S.  W.  R.  Co.  127  Mo.  676;  Mason  etc.  R.  Co. 
V.  Yocker,  103  Fed.  265;  Silveria  v.  Iverson,  128  Cal.  187;  Kane 
V.  Smith,  89  N.  Y.  375 ;  Granis  v.  Chicago  etc.,  R.  Co.  81  Iowa  424; 
Johnson  v.  First  National  Bank,  79  Wis.  414;  Anderson  v.  Bennett, 
8  A.  S.  R.  311 ;  Kranz  v.  L.  I.  R.  Co.,  20  A.  S.  R.  716;  Elridge 
V.  National  City  etc.  R.  Co.,  100  Cal.  282.  The  duty  of  the  master 
to  furnish  reasonably  safe  appliances  and  to  keep  them  in  reason- 
ably safe  condition  and  to  furnish  the  servant  with  a  reasonably 
safe  place  in  which  to  work,  and  to  keep  it  in  such  condition,  and 
to  apprise  the  servant  of  any  increase  in  the  hazards  and  risks  of 
his  employment  known  to  the  master  and  unknown  to  the  servant, 
are  personal  duties  of  which  the  master  cannot  divest  himself  and 
he  is  resix)nsible  as  for  his  own  personal  negligence  for  want  of 
proper  precaution  on  the  part  of  his  subordinates  and  agents.  Mo- 
bile etc.  R.  Co.  V.  Godfrey,  155  111.  78;  Chicago  etc.  R.  Co.  v.  Jack- 
son, 55  111.  492;  St.  L.  A.  &  T.  etc.  R.  Co.  v.  Eggmann,  161  111. 
155;  Jackson  etc.  R.  Co.  v.  Moore,  39  Kan.  632;  Coombs  v.  N.  B. 
Cordange  Co.  102  Mass.  572.  The  master  is  liable  for  injuries  re- 
ceived from  defects  in  the  place  of  work  or  in  the  machinery  and 
appliances  which  are  known  to  him  or  which  should  have  been 
known  in  the  exercise  of  reasonable  and  proper  care  on  his  part; 
and  this  is  true  although  the  negligence  of  a  fellow  servant  of  the 
person  injured  contributed  to  the  accident.  Davidson  v.  S.  Pac.  R. 
Co.  44  Fed.  476;  Texas  etc.  R.  Co.  v.  Barrett,  166  U.  S.  617; 
Greenleaf  v.  111.  Central  R.  Co.,  29  Iowa  14;  Chicago  etc.  R.  Co.  v. 
Shannon,  43  111.  338;  Jackson  etc.  R.  Co.  v.  Hult,  29  Kan.  149: 
Sweet  V.  Boston  etc.  R.  Co.,  156  Mass.  288;  Morten  v.  Detroit  etc. 
R.  Co.  81  Mich.  423;  McCarragher  v.  Robers,  120  N.  Y.  526;  Ma- 
dau  V.  White  River  Lumber  Co.,  76  Wis.  120.  The  question  to 
which  objection  is  made  is  as  follows:  **In  order  to  communicate 
from  the  bottom  of  the  wenz  to  the  Keystone  mill  for  instance, 
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what  was  necessary?"  The  question  was  objected  to  as  **incompe- 
tent/'  Thi^  objection  is  insufficient  to  justify  a  review  on  appeal. 
State  V.  LaCroix,  8  S.  D.  369;  Matthews  v.  Silvander,  14  S.  D. 
505 ;  Kolka  v.  Jones,  6  N.  D.  461. 

HANEY,  J.  This  is  an  action  to  recover  for  injuries  sustained 
bv  the  plaintiff  while  employed  in  the  defendant's  mine.  The  jury 
returned  a  verdict  for  $10,000,  judgment  was  entered  thereon,  de- 
fendant's application  for  a  new  trial  denied,  and  this  appeal  taken. 

The  issues  involved  are  thus  stated  by  the  learned  circuit  court 
in  its  charge  to  the  jury,  to  which  statement  no  exception  was  taken  : 
"That  the  defendant  company  had  in  operation  for  some  tirrie  prior 
to  October  22,  1901,  and  up  to  within  a  few  minutes  before  the  in- 
jury of  the  plaintiff,  certain  machinery  for  the  purpose  of  supplying 
air  to  the  point  where  this  plaintiif  and  others  were  working,  which 
machinery  is  commonly  called  an  air  compressor,  and  which  ma- 
chinery also  operated  the  pumps  for  the  purpose  of  raising  the  wa- 
ter from  the  bottom  of  the  shaft ;  and  while  the  plaintiff  and  others 
were  working  in  said  shaft,  the  said  machinery,  which  was  insuffi- 
cient in  capacity  and  by  reason  of  the  negligence  and  carelessness 
of  the  defendant,  its  agents,  and  employes,  became  out  of  order  in 
such  manner  as  to  fill  said  mining  shaft  with  gas  and  heat,  thereby 
burning  the  body  of  this  plaintiff  in  such  a  manner  as  to  cripple  him 
for  life,  thus  preventing  him  from  earning  a  living  at  manual  labor, 
and  causing  him  great  mental  and  bodily  pain  and  suffering  to  his 
damage  in  the  sum  of  $20,000.  The  defendant  answering  plaintiff's 
complaint,  admits  that  it  is  a  corporation,  and  was  at  the  time  men- 
tioned in  the  plaintiff's  complaint  transacting  business  upon  its 
property  at  Keystone,  in  said  county  and  state,  and  was  using  in 
the  prosecution  of  its  business  certain  machinery  and  workmen,  and 
among  the  workmen  employed  was  the  plaintiff,  but  it  specifically 
denies  that  the  plaintiff  has  been  damaged  in  the  sum  of  $20,000, 
or  in  any  other  sum  whatever,  by  reason  of  the  acts  complained 
of  in  his  complaint,  and  denies  that  it  is,  in  any  way,  accountable 
for  any  injuries  which  were  received  by  the  said  plaintiff  at  the 
time  mentioned  in  plaintiff's  complaint.  It  further  denies  that  the- 
said  injuries,  if  any  were  received  by  plaintiff  were  caused  by  the- 
negligence,  carelessness,  or  fault  of  the  defendant,  its  agents,  or- 
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servants,  or  that  such  injuries  were  received  because  of  defective 
machinery,  or  the  negligent  management  of  such  machinery  by  its 
agents,  servants,  or  employes,  and  alleges  that  if  the  .plaintiff  re- 
ceived any  injuries  at  the  time  complained  of,  it  was  the  result  of. 
his  own  negligence  and  carelessness,  or  that  of  his  co-workers  en- 
gaged in  the  same  general  business  with  him." 

It  is  contended  the  court  erred  in  overruling  defendant's  objec- 
tion to  the  following  question  propounded  to  one  of  plaintiff's  wit- 
nesses on  his  direct  examination :  "Q.  In  order  to  communicate 
from  the  bottom  of  the  winze  to  the  Keystone  Mill  for  instance, 
what  would  be  necessary?  (The  defendant  objects  to  the  question 
as  incompetent;  objection  overruled,  and  defendant  excepts.)" 
The  contention  is  untenable:  (i)  Because  the  objection  was  in- 
sufficient to  justify  a  review  on  appeal;  (2)  because,  if  there  was 
error  in  the  ruling  it  was  harmless,  the  same  facts  having  been  tes- 
tified to  by  another  witness  without  objection.  State  v.  LaCroix, 
8  S.  D.  369,  66  N.  W.  944;  Mathews  v.  Silvander,  14  S.  D.  '505,  85 
N.  W.  998;  Muller  v.  Flavin,  13  S.  D.  595,  83  N.  W.  687.  This 
question  was  asked  by  the  plaintiff  of  one  of  his  witnesses:  "O. 
Did  you  observe  the  condition  of  the  receiver  and  the  pipe  running 
from  the  receiver  to  the  mine  at  that  time,  and  if  so  in  what  con- 
dition did  you  find  it?  By  Mr.  Bennett  .(attorney  for  defendant). 
Q.  How  long  was.  this  of  which  you  are  speaking  prior  to  the  time 
of  the  alleged  accident  in  the  mine  ?  A.  Well,  as  near  as  I  can  come 
to  it,  it  was  two  weeks.  Defendant  now  objects  to  the  testimony  as 
to  the  condition  of  the  machinery  at  that  time  or  any  opinion  ex- 
pressed by  the  witness  on  the  condition  of  the  machinery  two  weeks 
before  the  alleged  accident.  Testimony  must  show  the  condition  of 
the  machinery  at  the  time  of  the  accident.  Objection  overruled. 
Defendant  excepts.  A.  It  was  red  hot."  The  answer  was  not  re- 
sponsive; there  should  have  been  a  motion  to  strike  out  oh  that 
ground;  and,  moreover,  the  time  was  not  so  remote  as  to  render 
the  evidence  inadmissible.  There  was  no  reversible  error  in  respect 
to  this  ruling. 

Plaintiff's  instruction  No.  6,  was  as  follows:  ''You  are  in- 
structed, gentlemen  of  the  jury,  that  it  is  the  duty  of  the  master,  in 
this  case  the  defendant,  the  Holy  Terror  Mining  Company,  to  fur- 
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nish  its  servants  with  a  reasonably  safe  place  in  which  to  work, 
reasonably  safe  and  proper  materials,  machinery  and  appliances, 
and  to  keep  them  in  proper  repair  and  reasonably  safe;  and  you 
are  further  instructed  that  these  duties  are  personal  in  their  nature, 
and  the  master  cannot  escape  liability  by  the  attempted  delegation 
thereof  to  some  one  else.  The  servant  has  the  right  to  presume 
that  the  master  has  discharged  his  duty  in  these  regards,  and  if  you 
find  from  the  evidence  in  this  case  that  the  air  compressor  in  use 
at  the  Holy  Terror  Mine  on  the  22nd  day  of  October,  A.  D.  1901, 
was  not  kept  in  a  reasonably  safe  condition,  but  was  negligently  al- 
lowed to  get  out  of  repair,  whereby  the  compressor  became  ignited, 
forcing  gas  and'foul  air  into  the  compartment  of  said  mine  in  which 
the  plaintiff  was  engaged  at  work,  and  that  said  gas  and  impure 
air  suffocated  and  overcame  him,  causing  him  to  fall  upon  the 
pump,  or  other  appliances  in  said  compartment,  and  resulting  in  the 
injuries  of  which  he  complains,  then  I  instruct  you  that  the  defend- 
ant would  be  liable  to  the  plaintiff  for  said  injuries  and  you  will  as- 
sess the  plaintiff's  damages."  Concerning  this  instruction  defend- 
ant's assignment  of  error  is  as  follows: 

"The  court  erred  in  giving  instruction  No.  6,  requested  by  the 
plaintiff.  For  the  reason  that  said  instruction  is  inisleading  m  this 
that  plaintiff's  right  to  recover  is  based  upon  the  negligence  on  be- 
half of  the  defendant,  without  informing  the  jury  that  even  under 
all  the  circum.stances  supposed  in  the  instruction  the  plaintiff  should 
be  found  without  fault  or  negligence  on  his  part  and  since  there  is 
no  other  instruction  given  by  the  court,  that  can  be  reasonably  taken 
to  cure  the  defect  above  specified  in  said  instruction  No.  6."  Pre- 
sumably this  assignment  corresponds  with  the  specification  of  error 
relating  to  the  instruction  in  the  bill  of  exceptions  or  statement  of 
the  case  upon  which  the  motion  for  a  new  trial  was  based,  other- 
wise no  objection  to  the  instruction  was  preserved,  and  no  other 
ground  of  attack  than  the  one  assigned  is  now  available.  Hedlun 
V.  Mining  Co.,  16  S.  D.  261,  281,  92  N.  W.  31.  It  is  not  tenable 
for  the  reason  that  the  court  was  not  required  to  cover  every  phase 
of  the  case  in  that  particular  instruction,  and  in  another  portion 
of  -ts  charge  the  jury  was  instructed  that  "every  one  is  responsible, 
not  onlv  for  the  result  of  his  own  unlawful  acts,  but  also  for  anv 
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injury  caused  to  another  by  his  want  of  ordinary  care  or  skill  in  the 
management  of  his  property  or  person  except  so  far  as  the  latter  has 
unlawfully  or  by  want  of  ordinary  care  brought  the  injury  upon 
himself."  In  the  absence  of  any  request  on  the  part  of  the  defend- 
ant to  particularly  charge  with  respect  to  contributory  negligence, 
this  general  statement  on  the  subject  was  sufficient. 

The  contention  that  the  court  erred  in  giving  plaintiff's  in- 
struction No.  9  is  clearly  untenable  for  the  reason  that  substantially 
the  same  instruction  was  given  on  request  of  the  defendant. 

There  being  no  available  objections  to  the  charge,  the  next  in- 
quiry is  W'hether  the  evidence,  considered  with  reference  to  the  is- 
sues submitted  to  the  jury,  was  sufficient  to  justify  a  verdict  for  the 
plaintiff.  If  the  jurors  understood  and  obeyed  the  court's  instruc- 
tions they  must  have  been  satisfied  that  the  plaintiff  was  without 
contributory  fault  and  that  the  defendant  was  negligent  with  re- 
spect to  the  selection  of  its  employes,  the  equipment  of  its  mine, 
or  the  condition  of  its  appliances.  We  think  the  evidence  disclosed 
no  want  of  care  in  the  selection  of  employes,  but  as  to  the  character 
and  condition  of  defendant's  appliances  there  certainly  was  at  least 
room  for  differences  of  opinion  by  equally  intelligent  and  impartial 
persons.  When  the  accident  occurred,  theplaintiff  with  other  employ- 
es, was  working  in  a  winze  which  extended  in  a  nearly  vertical 
direction  about  lOO  feet  down  from  the  tenth  level.  The  drills, 
pump,  and  hoist  were  operated  by  means  of  an  air  compressor.   • 

Concerning  what  occurred  at  the  time  of  the  accident,  the 
plaintiff  testified :  "All  four  of  us  were  there  at  work  when  we  dis- 
covered the  gas  w^as  escaping.  Andy  Miller  remarked  something 
about  bad  air,  and  I  do  not  know  what  it  was.  The  sensation  pro- 
duced was  real  warm  and  hot  and  oppressive,  and  affected  our 
breathing.  When  I  found  that  gas  was  escaping,  I  cranked  the 
machine  down  as  tight  as  I  could,  and  we  all  got  on  the  bucket. 
The  bad  air  seemed  to  be  escaping  from  the  machine  and  pump. 
The  air  looked  misty  and  didn't  look  like  it  always  did.  I  do  not 
remember  anything  about  the  heat,  just  remember  that  it  was  hot 
there.  We  all  got  on  the  bucket  and  rung  three  bells,  and  he  hoist- 
ed us  up  to  this  1 8- foot  and  stopped  and  we  stood  there  and  rung 
six  or  seven  times  more,  and  I  do  not  know  how  many  times ;   per- 
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haps  we  stood  there  15  or  20  minutes  and  didn't  get  any  answer, 
and  he  would  not  hoist  us  and  we  started  to  climb  out.  The  air 
appeared  to  be  getting  worse  all  the  time.  It  appeared  like  an  hour 
and  a  half  to  me.  Andy  Miller  got  out  first.  He  started  up  the 
cable,  or  this  go-devil. as  we  called  it,  and  I  started  out  right  after 
him,  and  he  went  up  about  four  sets  of  these  timbers  and  I  was  up 
about  three  sets  up  above  the  pump  and  he  fell  right  back  over  me, 
and  that  is  the  last  that  I  can  remember.  My  sensation  was  to  get 
up  on  the  hanging  rod,  but  I  never  got  there.  The  air  was  getting 
worse  all  the  time.  It  seemed  like  I  was  smothering.  I  do  not  re- 
member of  falling.  Miller  fell  over  me,  he  didn't  hit  me.  I  saw 
nothing  of  him  after  I  saw  him  fall.  The  next  I  remember  I  was 
down  town  in  the  old  building  that  Al.  Arrington  was  Hving  in.  I 
do  not  remember  what  time  of  day  it  was.  *  *  *  I  was  suffering 
considerable  pain  from  my  body  and  leg.  My  mind  wasn't  clear  as 
to  what  had  taken,  place."  It  is  imdisputed  that  the  compressor  be- 
came ignited,  forcing  gas  and  foul  air  into  the  compartment  of  the 
mine  in  which  the  plaintiff  was  working,  and  that  such  gas  and  im- 
pure air  suffocated  and  overcame  him,  causing  him  to  fall  upon  the 
pump  or  other  appliances  in  the  compartment,  and  resulting  .in  the 
injuries  for  which  he  seeks  to  recover.  Who  or  what  was  respons- 
ible for  the  igniting  of  the  compressor?  Was  the  jury  justified  in 
finding,  in  the  language  of  the  court's  charge,  "That  the  compres- 
sor was  not  kept  in  a  reasonably  safe  condition,  but  was  negligently 
allowed  to  get  out  of  repair?"  The  accident  occurred  October  22, 
1901. 

Charles  Stevens,  an  experienced  engineer,  called  as  a  witness 
by  both  parties,  testified:  "This  machine  went  foul  or  took  fire 
about  six  weeks  before  the  22nd  of  October,  1901.  At  the  time  it 
took  fire  there  was  some  indication  of  escaping  gas  in  the  mill  there. 
One  of  the  valves  hung  up,  and  it  came  back  through  the  receiver. 
The  compressor  shoved  the  valve  back,  and  it  refused  to  go  back 
and  then  that  left  a  free  opening;  the  intake  port  was  open,  and 
that  left  direct  communication,  and  it  went  out  through  the  intake 
pipe,  and  the  gas  escaped  in  that  way.  The  gas  had  got  to  go  'out 
with  the  pressure  and  whichever  way  the  pressure  goes  the  gas 
goes.  *  *  *  So  that  if  the  machine  is  running  in  that  condition  it 
will  pump  the  gas  and  hot  air  into  the  mine." 
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James  M.  Lintz  testified  on  behalf  of  the  plaintiff  as  follows : 
''Mining  is  my  business..  I  was  called  to  help  remodel  the  air  com- 
pressor, at  thQ  Keystone  Mill,  connected  with  the  Holy  Terror  Com- 
pany's property,  just  before  this  accident  occurred — a  month  or  six 
weeks  before  the  22nd  of  October.  We  found  the  air  cylinder  full 
of  burnt  grease  or  oil,  and  the  water  jacket  stopped  up  with  mud 
around  its  cylinder.  Two  parties  assisted  me  in  cleaning  this  ma- 
chinery out.  The  foreman  of  the  job  Was  Charles  McCreary.  The 
other  man  I  was  not  acquainted  with.  Mr.  Trengrove,  the  superin- 
tendent, called,  me  to  assist.  I  think  it  was  about  9  o'clock  at  night. 
I  had  gone  to  bed,  and  he  came  and  woke  me  up  to  help.  He  asked 
me  if  I  would  come  there  and  help  Charlie  McCreary  clean  out  the 
air  compressor,  that  it  was  a  shift's  work  and  that  it  had  burned 
out  and  had  to  be  remodeled.  We  didn't  clean  it  out,  we  took  the 
burnt  grease  out  of  the  cylinder,  and  took  a  wire  and  a  hose  in 
order  to  get  water  down  there  where  it  should  go;  we  took  a  wire 
and  ran  down  through  the  water  jacket  to  the  discharge  in  the  wa- 
ter jacket  and  shoved  the  hose  in  that  mud  to  try  to  force  it 
through,  but  I  don't  think  w^e  ever  got  it  through." 

The  deposition  of  Thomas  J.  Whalen,  offered  on  behalf  of  the 
plaintiff,  contained  these  statements.  *'My  business  is  engineering 
and  have  followed  it  nine  years.  *  *  *  I  remember  the  accident  at 
the  mine  October  22,  1901.  I  was  not  present  at  the  time.  I  saw 
some  of  the  dead  men.  I.  remember  the  accident  in  which  Miller, 
Polman,  and  Crouter  were  killed  and  Minot  Davis  w^as  injured. 
Prior  to  that  time  I  had  occasion  to  examine  the  engine  and  air 
compressor  used  to  supply  the  men  with  air,  and  to  run  the  drills, 
pumps  and  hoists.  *  *  *  It  was  about  two  weeks  before  the  acci- 
dent ;  it  was  in  a  very  dangerous,  careless  condition.  It  was  full  of 
corroded  burnt  oil.  The  ports  were  all  burnt  with  corroded  oil. 
The  valves  w^ere  badly  burnt  with  corroded  oil  caused  from  the  oil 
and  fire ;  the  valves  and  springs  we  had  to  use  a  sledge  hammer  to 
get  them  out;  the  receiver  was  very  badly  burnt,  also  the  pipes  to 
the  receiver.  That  is  about  the  case  so  far  as  I  know.  The  super- 
intendent of  the  min^s,  Mr.  Trengrove,  employed  me  to  examine 
this  machinery.  I  overhauled  the  pipes  leading  to  the  receiver,  and 
I  overhauled  the  air  end  of  the  compressor.    Also  disconnected  one 
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engine  from  the  other,  run  her  on  one  leg.  As  to  being  warm  or 
hot,  she  was  badly  expanded,  when  I  examined  it,  from  heat.  The 
pipe  leading  from  the  compressor  to  the  receiver  was  red  hot.  *  *  * 
The  gas  was  all  through  the  mill.  *  *  *  A  day  or  two  afterwards  I 
had  a  conversation  with  the  superintendent.  Just  a  day  or  two  after 
the  compressor  caught  fire  the  first  time.  Mr.  Trengrove  wished 
to  know  what  condition  the  compressor  was  in,  after  I  overhauled 
it.  I  told  him  it  was  in  a  very  dangerous  condition  and  would 
have  to  be  watched  very  carefully  because  the  springs  had  expanded 
so  badly  that  it  took  some  time  to  get  them  down  to  running  size 
again." 

Charles  Stevens  recalled  for  further  cross-examination,  stated: 
**I  spoke  in  my  direct  examination  about  repairing  this  compressor 
some  weeks  before  October  22,  1901.  Mr.  Trengrove  knew  that 
she  had  gone  foul ;  he  was  right  there  immediately  after  it  caught 
fire.  I  operated  the  compressor  after  this  repair.  I  talked  with 
Trengrove  about  it.  As  to  the  condition  of  the  machinery  I  told 
him  that  the  compressor  was  in  a  very  poor  shape  at  that  time,  and 
he  ought  to  arrange  it  in  some  way  to  stop  an  hour  every  day  at 
noo-i  until  we  got  her  in  first-class  shape  again.  The  proper  thing 
to  have  done  with  it  would  have  been  to  take  out  the  valves  until 
we  were  sure  that  they  were  in  proper  working  shape;  clean  the 
valves  after  the  thing  had  caught  fire  the  first  time ;  it  had  an  ef- 
fect on  the  valves  to  make  them  stick  in  some  way.  He  didn't  give 
any  orders  at  all,  except  one  day  he  called  me  to  stop  for  an  hour. 
I  was  under  the  directions  of  the  superintendent  in  that  matter." 

So  there  was  ample  evidence  tending  to  show  that  the  com- 
pressor was  not  kept  in  a  reasonably  safe  condition;  that  its  con- 
dition was  known  to  defendant's  superintendent,  who  was  not  a  fel- 
low servant  of  the  plaintiff's ;  and  that  the  superintendent  neglected 
to  take  proper  precautions  to  prevent  such  accidents  as  the  one  caus- 
ing the  plaintiff's  injury.  Was  the  plaintiff  shown  to  have  been 
guilty  of  contributory  negligence?  In  determining  whether  or  not 
a  plaintiff  has  been  guilty  of  such  contributory  negligence  as  will 
defeat  a  recovery,  his  actions  must  be  measured  by  the  actions  of  an 
ordinarily  prudent  man,  under  the  same  circumstances  and  in  the 
same  position.    Heckman  v.  Evenson,  7  X.  D.  173,  73  N.  W.  427. 
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The  men  in  the  winze  were  not  in  the  slightest  degree  responsible 
for  the  igniting  of  the  compressor.  It  does  not  appear  that  either 
of  them  neglected  any  duty  preceding  the  time  when  gas  and  foul 
air  began  to  invade  the  mine.  The  danger  was  imminent;  escape 
difficult.  In  absence  of  convincing  proof  to  the  contrary,  it  should 
be  inferred  that  one  thus  suddenly  confronted  with  such  a  situation 
would  make  every  effort  within  his  power  to  preserve  his  own  life 
and  avoid  injury.  There  was  brief  time  for  reflection.'  All  were 
menaced  with  the  same  dangers;  all  confronted  the  same  difficult- 
ies. Naturally  each  would  do  what  seemed  best  under  the  circum- 
stances, and  there  is  nothing  in  the  evidence  to  warrant  the  conclu- 
sion that  these  unfortunate  men  acted  otherwise  than  ordinarily 
prudent  and  experienced  miners  would  have  acted  under  the  same 
circumstances.  The  plaintiff  says  he  "cranked  down  the  machine 
as  tight  as  he  could,"  that  the  proper  signals  were. given  to  hoist 
the  bucket,  and  that  when  it  stopped  he  endeavored  to  escape  bj 
the  only  other  means  provided  by  the  defendant.  The  criticism  that 
he  remained  too  long  on  tW*  bucket  before  attempting  to  climb  the 
walls  of  the  winze  is  not  well  founded.  In  view  of  the  undisputed 
facts  it  is  more  likely  the  men  were  on  the  bucket  15  or  20  seconds 
than  that  they  were  there  "15  or  20  minutes."  When  delay  means 
death,  seconds  may  seem  longer  than  minutes,  or  even  hours,  to  him 
who  waits.  But,  if  they  did  remain  20  minutes,  it  does  not  follow 
that  the  plaintiff  failed  to  exercise  reasonable  care.  Neither  he  nor 
his  companions  could  have  safely  left  the  bucket  until  all  hope  of 
its  being  being  hoisted  in  response  to  the  signals  was  lost.  Had 
they  abandoned  the  bucket,  and  had  it  then  ascended,  as  it  was  ex- 
pected to  do,  the  consequences  might  have  been  more  serious  than 
if  they  remained.  In  weighing  such  chances  the  judgment  of  equal- 
ly prudent  persons  might  differ.  Plaintiff's  situation  must  be  viewed 
as  he  saw  it,  not  as  it  now  appears  in  the  light  of  subsequent  events 
to  persons  who  are  exposed  to  no  perils.  Notwithstanding  one  wit- 
ness states  that  he  found  the  bucket  off  the  go-devil  when  he  des- 
cended the  winze  after  the  accident,  it  would  be  unfair  to  infer  that 
it  was  not  in  place  while  the  signals  to  hoist  were  being  given  and 
the  miners  were  waiting  to  be  hoisted.  If  the  hoisting  of  the  bucket 
had  been  obstructed  by  reason  of  its  being  off  the  go-devil,  would 
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not  that  fact  have  been  observed  by  the  engineer  in  charge  at  the 
tenth  xevel  and  by  the  men  who  were  waiting?  It  was  probably 
misplaced,  if  at  all,  when  the  men  abandoned  it.  We  are  satisfied 
there  was  nothing  in  the  evidence  to  justify  the  jury  in  finding  the 
plaintiff  guilty  of  contributory  negligence,  and  that  the  evidence  was 
sufficient  to  justify  a  verdict  for  the  plaintiff. 

Finally,  it  is  earnestly  insisted  that  the  verdict  should  be  va- 
cated and  a  new  trial  granted  because  of  "excessive  damages  ap- 
pearing to  have  been  given  under  the  influence  of  passion  or  preju- 
dice." The  measure  of  damages,  in  such  actions  as  this,  is  the 
amount  which  will  compensate  for  all  the  loss  or  harm  suffered  by 
the  plaintiff,  in  person  or  property,  proximately  caused  by  the  breach 
of  defendant's  obligation,  whether  such  loss  or  harm  could  have 
been  anticipated  or  not.  Rev.  Civ.  Code,  §§  2287,  2312.  The  leg- 
islature has  -wisely  refrained  from  attempting  to  fix  any  precise  and 
definite  rule.  Within  the  limits  of  compensation  for  proximate  det- 
riment the  amount  recoverable  must  depend  upon  the  circumstances 
of  each  peculiar  case,  and  is  left  to  the  good  sense  and  discretion 
of  the  jury.  In  making  the  estimate  the  jury  should  take  into  con- 
sideration the  age  and  condition  in  life  of  the  plaintiff,  the  physical 
injury  inflicted,  the  bodily  pain  and  mental  anguish  endured,  all 
expenses  incurred  in  the  treatment  of  the  case,  and  any  and  all  dam- 
ages which  it  may  appear  from  the  evidence  have  resulted  or  will 
result  xrom  the  injury.  Whether  the  injury  is  temporary  or  per- 
manent, and  whether  a  capacity  to  earn  money  has  been  reduced  by 
the  .accident,'  may  also  be  taken  into  consideration.  13  Cyc.  137. 
And  when. the  amount  has  been  so  ascertained  it  must  stand,  though 
the  court  might,  as  a  juror,  have  awarded  a  different  sum.  But 
the  estimate  must  express  the  honest  judgment  of  fair-minded  men, 
and  if  the  recovery  is  so  excessive  as  to  clearly  indicate  that  it  was 
given  under  the  influence  of  passion  or  prejudice,  a  new  trial 
should  be  granted  in  order  that  the  estimation  may  be  made  by  a 
competent  tribunal.  Rev.  Code  Civ.  Proc.  §  301,  subd.  5;  Murray 
v.  Leonard,  11  S.  D.  22,  75  N.  W.  2y2.  In  the  case  at  bar  it  must 
be  presumed  that  the  jury  was  properly  instructed  as  to  the  meas- 
ure of  damages.  It  must  also  be  presumed  that  the  jurors  were  free 
from  passion  and  prejudice  unless  there  is  sufficient  difference  be- 
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tween  the  verdict  and  the  amount  of  recovery  warranted  by  the  ev- 
idence to  compel  the  conclusion  that  the  action  of  the  jury  was  in- 
fluenced by  improper  motives.  There  was  evidence  tending  to  prove 
this  state  of  facts:  When  the  accident  occurred  the  plaintiff  was 
26  years  of  age  with  an  expectancy  of  38  years.  He  was  in  good 
health,  sound  in  body  and  limb,  weighed  about  160  pounds  and 
was  earning  $3.50  per  day  as  an  experienced  miner.  In  consequence 
of  the  accident  he  was  unconscious  for  several  hours,  and. confined 
to  his  bed  for  about  5  weeks,  during  which  time  he  suffered  intense 
physical  pain  and  great  mental  anguish,  fearing  he  might  never 
again  be  able  to  support  his  wife,  who  was  ill,  and  two  children, 
who  were  of  tender  years.  It  was  more  than  two  months  before 
he  could  perform  manual  labor  of  any  kind.  At  the  time  of  the 
trial  he  W'eighed  not  to  exceed  135  pounds,  his  hearing  was  serious- 
ly impaired,  and  the  effects  of  the  burns  on  his  abdomen  and  leg, 
resulting  from  his  falling,  w^hile  unconscious,  upon  the  ignited  ma- 
chinery of  the  mine,  were  apparent  and  declared  by  competent  au- 
thority to  be  permanent.  The  jury  and  trial  judge,  without  objec- 
tion, were  given  an  opportunity  to  ascertain  the  extent  of  the  plain- 
tiff's injuries,  not  available  to  this  court,  as  shown  by  the  following 
excerpt  from  appellant's  abstract:  "(The  plaintiff  here  exhibited 
his  leg  to  the  jury.)  It  has  been  healed  up  about  two  months.  My 
leg  is  numb  from  the  injury.  I  can't  straighten  out  the  limb  only 
this  much  (showing).  It  gives  me  pain.  It  is  not  near  as  strong 
as  the  other.  In  working  it  pains  me,  and  is  weak,  and  makes  me 
lame.  (Plaintiff  now  exhibits  to  the  jury  the  injury  he  received  in  the 
abdomen.)  These  bums  (last  exposed)  gave  me  pain  during  the  time 
I  was  sick,  and  considerable  since.  They  have  been  healed  up  about 
two  months."  So  the  trial  judge  and  jurors  saw  what  is  not  at- 
tempted to  be  described  in  the  statement  of  the  case.  Under  such 
circumstances  would  it  not  be  presumptions  for  this  court  to  set 
its  judgment  above  that  of  the  learned  circuit  judge,  who,  upon  due 
reflection  and  consideration,  decided  that  the  damages  were  not  ex- 
cessive? It  is  true  the  plaintiff  admitted  on  the  witness  stand  and 
others  testified  that  he  had  done  manual  labor  after  the  accident 
for  which  he  was  paid  at  the  rate  of  $2.50  per  day.  But  the  ability 
to  earn  wages  is  only  one  element  of  damage  in  this  case.    It  is  not 
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the  sole  criterion.  It  does  not  follow  that  the  loss  of  a  limb  is  not 
a  detriment  because  the  miner  who  suffers  the  loss  might  make 
more  money  in  some  other  vocation  than  he  was  making  before  the 
injury  was  received.  More  was  involved  in  the  assessment  of  these 
damages  than  plaintiff's  ability  to  earn  money  before  and  after  the 
accident.  There  was  physical  pain,  mental  anguish,  expense,  loss 
of  time,  loss  of  health,  and  permanent  injuries,  the  extent  and  prob- 
able consequences  of  which  were  fully  exhibited  to  the  jury  but 
which  are  not  disclosed  by  the  record  before  us.  Being  absolutely 
in  the  dark  as  to  the  real  nature  and'  extent  of  such  injuries  this 
court  cannot  ascribe  improper  motiyes  to  the  jury  without  assum- 
ing that  it  was  impossible  for  the  plaintiff  to  have  sustained  in- 
juries justifying  a  verdict  of  $10,000.  Actions  for  personal  in- 
juries, wherein  the  question  of  excessive  damages  has  arisen,  are 
numerous.  Many  may  be  found  where  $10,000,  or  less  was  deemed 
excessive  and  as  many  more  where  a  larger  amount  was  sustained. 
But,  as  has  been  said,  each  case  must  be  determined  with  reference 
to  its  own  facts  and  circumstances  and  affords  no  guide  for  deciding 
other  cases  beyond  the  general  principles  which  it  establishes.  So, 
being  unable,  upon  the  record  before  us,  to  conclude  that  the  amount 
of  the  verdict  clearly  indicates  the  influence  of  passion  or  prejudice, 
the  presumptively  honest  judgment  of  the  jury  must  stand. 
The  judgment  and  order  appealed  from  are  affirmed. 


KIERBOW  V.  YOUNG,  Sheriff. 

The  complaint  In  claim  and  delivery  must  allege  that  plaintiff  Is 
the  owner  of  the  property,  or  has  some  special  interest  therein,  or 
Tight  to  the  possession  thereof. 

The  complaint  in  claim  and  delivery  must  describe  the  property 
so  that  it  can  be  identified  by  the  officer  serving  the  process,  and  en- 
able defendant  to  know  what  property  he  is  charged  with  detaining, 
and  a  description  of  the  property  as  "goods,  wares,'  and  merchandise" 
to  a  specified  amount  is  insufficient. 

An  action  of  claim  and  delivery  does  not  lie  against  an  officer 
taking  property  in  a  similar  action  by  a  third  person  against  plaintiff, 
and  turned  over  under  the  proceedings  in  that  action  to  the  third  per- 
son, it  being  the  duty  of  plaintiff,  as  defendant  in  that  action,  to  assert 
his  rights  to  the  property  and  have  the  same  adjudicated. 

An  action  for  the  recovery  of  personalty  does  not  lie  against  one 
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who  is  not  in  possession  of  the  property,  he  not  then  being  in  a  po- 
sition to  comply  with  a  writ  compelling  a  delivery. 

(Opinion  filed  April  3,  1906.) 

Appeal  from  Circuit  Court,  McPherson  County.  Hon.  Loring 
E.  Gaffy,  Judge. 

Action  by  D.  O.  Kierbow  against  Henry  Young,  sheriff  of  Mc- 
pherson county.  From  an  order  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.     Reversed. 

Taubman,  IVilIiaffison  &  Herrcid,  for  appellant. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  an  or- 
der overruling  his  demurrer  to  the  complaint.  The  action  was  one 
in  claim  and  delivery,  and  it  is  alleged  in  the  complaint  in  sub- 
stance :  That  the  defendant  is  the  duly  appointed  and  acting  sheriff 
of  McPherson  county;  that  on  or  about  February  2,  1905,  the 
Hamm  Brewing  Company,  a  corporation,  commenced  an  action  in 
the  circuit  court  against  the  plaintiff  and  respondent,  in  which  it 
is  claimed  to  be  entitled  to  the  possession  of  certain  personal  prop- 
erty described  in  the  complaint  in  that  action  and  affidavit  therein, 
and  that  such  proceedings  were  had  therein ;  that  the  sheriff  took 
into  his  possession  the  property  described  in  said  complaint  and  af- 
fidavit and  also  property  not  therein  described  of  the  value  of  $1,- 
200,  and  did  wrongfully  mix  and  co-mingle  the  same  with  the  other 
property  taken  by  him  under  said  affidavit  in  said  action,  and  de- 
livered the  same  to  the  said  plaintiff  in  said  action,  and  by  reason 
thereof  the  same  has  been  lost  to  this  plaintiff;  that  by  reason  of 
such  wrongful  act  of  said  officers  the  plaintiff  has  been  damaged 
in  the  sum  of  $500;  that  plaintiff  has  demanded  the  possession  of 
said  property,  and  defendant  has  failed  and  refused  to  deliver  the 
same.  Wherefore,  the  plaintiff  demands  judgment  against  the  said 
defendant  for  the  return  to  him  of  the  said  property  or  for  the  sum 
of  $1,200,  the  value  thereof  in  case  a  return  cannot  be  made,  and 
for  the  sum  of  $500,  damages  for  the  wrongful  detention  thereof 
and  costs  of  the  action.  To  this  complaint  the  defendant  interjxDsed 
a  demurrer  upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  An  order  was  made  over- 
ruling the  demurrer,  from  which,  as  above  stated,  the  defendant  has 
appealed. 
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llie  specific  objections  to  the  complaint  are  thus  stated  by  ap- 
pellant's counsel  in  their  brief :  "  ( i )  There  is  no  allegation  that  the 
plaintiff  is  the  owner  of  the  property  sought  to  be  recovered,  or  that 
plaintiff  had  any  special  property  therein.  (2)  There  is  no  allega- 
tion that  the  plaintiff  was  in  possession  of  this  $1,200  worth  of 
goods,  wares,  and  merchandise  at  the  time  it  was  taken  by  the  de- 
fendant's deputy.  (3)  There  is  no  allegation  that  the  plaintiff  was, 
or  is,  entitled  to  the  possession  of  said  property.  (4)  There  is  no 
allegation  that  the  property  is  wrongfully  detained  by  the  defendant 
or  his  deputy.  (5)  The  complaint  upon  its  face  shows  that  at  the 
time  of  the  commencement  of  the  action  the  property  was  not  in  the 
possession  of  the  defendant.  (6)  There  is  no  allegation  describing 
the  property  with  sufficient  certainty  as  tb  identify  the  same.  (7) 
The  complaint  shows  upon  its  face  that  the  defendant,  through  his 
deputy,  took  the  property  under  the  affidavit  and  requisition  in 
claim  and  delivery,  and  that  the  sheriff  delivered  the  same  to  the 
plaintiffs  in  that  action,  and  the  complaint  in -this  action  does  not 
allege  that  the  plaintiff  in  this  action,  who  was  the  defendant  in 
the  action  in  which  the  property  was  taken,  ever  furnished  a  re-de- 
livery bond  or  excepted  to  the  sureties  of  the  plaintiff  on  the  under- 
taking in  claim  and  delivery,  and  does  not  allege  any  reason  why. 
the  sheriff  should  have  delivered  the  property  to  the  defendant  in 
said  action,  the  plaintiff  in  this  action,  instead  of  to  the  plaintiff  in 
that  action,  except  the  general  allegation  that  this  property  was  not 
covered  by  the  affidavit  and  requisition  in  clairn  and  delivery,  and 
the  complaint  therefore  shows  that  the  right  to  the  possession  of 
this  particular  property  and  the  question-  of  its  identity  is  involved 
in  the  other  action,  and  therefore  the  plaintiff  in  this  a(?tion  has  no 
right  to  maintain  it."  It  will  be  observed  that  it  is  nowhere  alleged 
in  the  complaint  that  the  plaintiff  was  either  the  owner  or  entitled 
to  the  possession  of  the  property  claimed  to  have  been  detained 
from  him,  or  that  he  had  any  special  property  or  interest  therein. 
It  seems  to  be  the  general  rule  in  actions  of  claim  and  delivery  that 
the  plaintiff  mulSt  allege  that  he  is  the  owner  of  the  property  or 
has  some  special  property  therein,  to  entitle  him  to  maintain  the 
action.  Everett  v.  Buchanan,  2  Dak.  252,  6  X.  W.  439,  8  N.  W.. 
31 ;   Humpfner  v.  Osborne  &  Co.,  2  S.  D.  310,  50  N.  W.  88;   Wil- 
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lis  V.  DeWitt,  3  S.  D.  281,  52  N.  W.  1090;  Irving  V.  Hubbard,  12 
S.  D.  67,  80  N.  W.  156;  Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac. 
750;  Holly  V.  Heiskell,  112  Cal.  174,  44  Pac.  466;  Kimball  Co.  v. 
Redfield,  33  Or.  292,  54  Pac.  216;  Simonds  v.  Wrightmaii,  36  Or. 
120,  58  Pac.  iioo;  Cameron  v.  Wentworth,  23  Mont  70,  57  Pac. 
648;  Wells  on  Replevin,  §  94;  Cobbey  on  Replevin,  §  591 ;  18  Enc. 
Plead.  &  Prac,  p.  536.  The  rule  is  thus  stated  in  18  Ency.  Plead. 
&  Prac,  supra,  "Since  the  gist  of  the  action  of  replevin  is  the  right 
to  possession,  the  declaration  or  complaint  must  contain  an  aver- 
ment that  the  plaintiff  is  the  owner  of  the  property,  or  that  the  title 
is  in  him,  or  that  the  right  of  possession  is  in  him,  at  the  commence- 
ment of  the  suit."  Mr.  Wells  in  his  work  on  Replevin,  supra,  in 
speaking  of  this  subject  says :  "One  of  the  cardinal  rules  in  this  ac- 
tion is,  that  the  plaintiff  must  in  all  cases  have  a  general  or  special 
property  in  the  goods  which  he  seeks  to  recover,  with  the  right  to 
their  immediate  and  exclusive  possession  at  the  time  of  the  com- 
mencement of  his  suit.  This  has  been  the  rule  from  the  earliest 
times,  and  is  sustained  by  an  unbroken  current  of  authorities  to  the 
present  day.''  The  omission,  therefore,  of  an  allegation  of  owner- 
ship, or  of  a  special  interest  in  the  property  or  right  to  the  posses- 
sion at  the  time  of  the  commencement  of  the  action,  rendered  the 
complaint  insufficient,  and  the  demurrer  thereto  should  have  been 
sustained  upon  that  ground. 

It  seems  to  us  also  equally  clear  that  the  complaint  was  insuf- 
ficient in  that  it  failed  to  describe  the  property  alleged  to  have  been 
taken  by  the  defendant.  It  will  be  observed  that  all  the  description 
that  the  complaint  gives  of  the  property  is,  "goods,  wares,  and  mer- 
chandise to  the  amount  and  value  of  $1,200."  It  is  essential  in  such 
an  action  that  the  property  sought  to  be  recovered  be  sufficiently 
described  so  that  it  can  be  identified  by  the  officer  serving  the  pro- 
cess, and  a  sufficient  description  given  to  enable  the  defendant  to 
know  what  property  he  is  charged  with  detaining,  in  order  that  he 
may  prepare  his  defense  to  the  action.  Wells  on  Replevin,  §  169; 
Cobbey  on  Replevin,  §  544:  18  Ency.  Plead.  &  Prac,  p.  534.  In  18 
Ency.  Plead.  &  Prac.,.  supra,  the  author  of  the  article  on  Replevin, 
in  speaking  of  description,  uses  the  following  language:    "What 

Vol.  20   S.  D.  27. 
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will  constitute  a  sufficient  description  of  the  property  in  a  com- 
plaint in  replevin  must  in  a  ^reat  measure  depend  upon  the  partic- 
ular facts  of  each  case,  but,  generally  speaking,  it  must  be  described 
with  a  reasonable  degree  of  certainty,  sufficiently  definite  to  enable 
the  property  to  be  positively  identified."  We  are  of  the  opinion 
that  the  contention  of  counsel  that  the  action  will  not  lie  for  the 
reason  that  the  property  was  taken  in  a  similar  action  by  the  Hamm 
Brewing  Company  against  this  plaintiff,  and  that  under  the  proceed- 
ings in  that  action  the  possession  of  the  property  was  turned  over 
to  the  Hamm  Brewing  Company,  is  correct.  It  was  the  duty  of  the 
plaintiff,  therefore,  as  defendant  in  that  action  to  have  interposed 
a  defense  to  the  same,  and  have  his  rights  adjudicated  in  the  same, 
and  the  law  does  not  permit  him  to  bring  an  action  of  claim  and 
delivery  against  the  officer,  as  he  could  himself  have  become  an 
actor  in  that  action  and  recovered  possession  against  the  plaintiff 
if  the  property  was  not  legally  taken  in  that  action.  Welter  v. 
Jacobson,  7  X.  D.  32,  73  N.  W.  65. 

The  further  contention  of  the  appellant  is  also  clearly  correct, 
namely:  that  as  it  affirmatively  appears  from  the  complaint  that 
the  property  sought  to  be  recovered  was  not  in  the  possession  of 
the  defendant  at  the  time  the  action  was  commenced,  this  action 
cannot  be  maintained.  It  will  be  noticed  that  in  the  complaint  it 
is  alleged  that  the  defendant  has  delivered  to  the  Hamm  Brewing 
Company  not  only  the  property  described  in  the  complaint  and  af- 
fidavit in  claim  and  delivery,  but  also  the  property  claimed  by  the 
plaintiff  in  this  action.  The  action  of  claim  and  delivery  is  insti- 
tuted for  the  purpose  of  recovering  possession  from  a  party  of  per- 
sonal property  alleged  to  be  in  his  possession,  and  when  it  affirm- 
atively appears  that  the  property  is  not  in  the  possession  of  the 
party  then  the  action  of  claim  and  delivery  jvill  not  lie,  and  the 
plaintiflF  must  seek  redress  in  some  other  form  of  action.  Cobbey 
on  Replevin,  §  61.  Mr.  W^ells  in  his  work  before  referred  to  in 
speaking  on  this  subject  says:  **It  is  also  a  rule  in  replevin  that 
the  action  only  lies  against  a  defendant  who  is  in  possession  of  the 
goods  at  the  time  the  demand  is  made  or  suit  is  begun.  In  order  to 
hold  a  party  liable  for  the  immediate  delivery  of  the  goods,  he  must 
have  the  actual  or  constructive  possession  of  them  at  the  time  so 
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that  he  can  comply  with  the  demand  if  made,  or  with  the  mandate 
of  the  writ  for  delivery  if  it  should  issue  against  him.  A  wrongful 
taking,  unless  followed  by  a  wrongful  detention,  will  not  sustain 
the  action.  In  trespass  the  restoration  of  the  goods  would  be  no 
bar  to  the  suit.  The  action  having  once  accrued,  no  act  of  the  de- 
fendant can  deprive  the  plaintiff  of  it,  but  replevin,  for  the  delivery 
of  specific  goods,  only  lies  in  case  the  goods  arc  detained."  Wells 
on  Replevin,  §  134;  Longerbeam  v.  Huston,  20  S.  D.  —  105  X. 
W.  743.  The  complaint,  therefore,  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action  and  the  court  was  clearly  in  error  in 
overruling  the  defendant's  demurrer  thereto. 

We  have  not  overlooked  the  other  objections  specified  by  coun- 
sel in  their  brief,  but  in  the  view  we  have  taken  of  the  case  we  do 
not  deem  it  necessary  to  discuss  them  in  this  opinion. 

The  order  of  the  court  below  overruling  defendant's  demurrer 
is  reversed. 


XERGER  et  al.  v.  EQUITABLE  FIRE  ASSOCIATIOX. 

Under  Rev.  Code  Civ.  Proc.  §  136,  providing  that,  In  the  con- 
struction r»f  a  pleading  for  the  purpose  of  determining  its  effect,  its 
allegations  shall  be  liberally  construed  with  a  view  to  substantial  jus- 
tice between  the  parties,  a  party,  who  falls  to  test  the  sufficiency  of 
an  amendable  complaint  by  demurrer  but  answers  to  the  merits,  can- 
not demand  a  reversal  on  the  ground  that  his  general  objection  to  the 
Introduction  of  any  evidence  because  the  complaint  did  not  state  a 
cause  of  action  was  overruled  by  the  trial  court. 

A  complaint  on  a  fire  policy  alleged  that  plaintiffs  had  duly  ful- 
filled and  performed  all  the  conditions  and  requirements  of  the  policy 
on  their  part;  that  plaintiffs  Immediately  after  the  fire  gave  defendant 
written  notice  thereof  and  of  the  loss,  and  on  October  8,  1903,  and 
within  60  days  after  the  fire,  rendered  to  defendant  a  written  state- 
ment and  proof  of  loss  as  mentioned  in  the  policy.  The  complaint 
also  alleged  that  more  than  60  days  had  elapsed  since  the  fire  and  as- 
certainment by  defendant  of  the  amount  of  the  loss.  Held  that,  in  the 
absence  of  a  demurrer,  such  allegations  should  be  construed  as  equiv- 
alent to  an  allegation  that  the  required  proofs  of  loss  nad  been  fur- 
nished more  than  60  days  prior  to  the  commencement  of  the  action. 

Where  a  fire  policy  provided  that  in  case  the  parties  could  not 
agree  as  to  the  amount  of  a  loss  it  should  be  submitted  to  arbitration, 
it  was  the  duty  of  the  insurer  to  take  the  initiative  step  by  appointing 
an  arbitrator  and  requesting  insured  to  do  likewise,  and  hence  Insurer's 
failure  so  to  do  constituted  a  waiver  of  the  provision. 
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Defendant,  in  an  action  by  a  firm  doing  business  under  a  name 
not  disclosing  the  individuals  composing  it,  having  ample  opportunity 
to  ascertain  that  no  certificate  showing  such  names,  etc.,  had  been 
filed,  as  required  by  Rev.  Civ.  Code,  §§  1762,  1764,  making  the  filing 
thereof  a  condition  precedent  to  the  firm's  right  to  sue,  but  authorizing 
the  filing  thereof  at  any  time,  answered  to  the  merits  and  waited  until 
the  cause  had  been  nearly  reached  for  trial,  when  it  prayed  leave  to 
file  an  amended  answer  raising  the  objection  that  no  such  certificate 
had  been  filed.  Held  that,  the  proposed  amendment  being  merely  a 
plea  in  abatement,  the  denial  thereof  was  not  an  abuse  of  the  trial 
court's  discretion. 

In  an  action  on  a  policy  insuring  a  stock  of  merchandise,  evidence 
held  insufficient  to  establish  that  plaintiffs  were  guilty  of  false  and 
fraudulent  representations  as  to  the  value  thereof  as  stated  in  the  ap- 
plication. 

(Opinion  filed  April  3,  1906.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  H.  McCoy, 
Judge. 

Action  by  E.  A.  Nerger  and  another,  doing  business  as  the 
Waubay  Mercantile  Company,  against  the  Equitable  Fire  Associa- 
ticMi.    From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

Preston  &  Haniiett  and  Alley  &  Anderson,  for  appellant.  Sears 
&  Potter,  for  respondents. 

FULLER,  P.  J.  The  complaint  in  this  action  to  recover  for 
the  total  loss  of  a  stock  of  general  merchandise  kept  for  retail  trade 
and  covered  by  a  fire  insurance  policy  was  first  challenged,  after 
answering  to  the  merits  and  at  the  trial,  by  objecting  to  the  intro- 
duction of  any  evidence  on  the  part  of  plaintiffs  for  the  reason  that 
facts  sufficient  to  constitute  a  cause  of  action  were  not  stated  there- 
in. The  exact  contention  is  that  it  was  nowhere  alleged  that  before 
the  commencement  of  the  action  6o  days  had  elapsed  after  due 
notice  and  proof  of  loss  has  been  made  by  the  insured  and  received 
by  the  company.  Under  the  statute  and  uniform  decisions  of  this 
court  a  party  who  fails  to  test  the  sufficiency  of  an  amendable  com- 
plaint by  demurrer,  but  answers  on  the  merits,  is  not  in  a  positicxi 
to  demand  a  reversal  on  the  ground  that  his  general  objection  was 
overruled  by  the  trial  court.  Section  136,  Rev.  Code  Civ.  Proc. 
1903.  Stutsman  County  v.  Mansfield  et  al.,  5  Dak.  78,  37  N.  W. 
304;  Johnson  v.  Bumside,  3  S.  D.  230,  52  N.  W.  1057;  McCor- 
mick  Harvesting  Machine  Co.  v.  Faulkner,  7  S.  D.  363,  64  N.  W. 
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163;  Whitbeck  v.  Sees,  10  S.  D.  417,  73  N.  W.  9x5;   Finch  et  al. 
V.  Park  et  al,  12  S.  D.  63,  80  N.  W.  155. 

The  contract  of  insurance  made  a  part  of  the  complaint  con- 
tains the  following  provision:  "The  sum  for  which  this  company  is 
liable  pursuant  to  this  policy  shall  be  payable  sixty  days  after  due 
notice,  ascertainment,  estimate,  and  satisfactory  proofs  of  the  loss 
have  been  received  by  the  company  in  accordance  with  the  terms  of 
this  policy/'  It  is  alleged  in  the  complaint  that,  "The  plaintiffs 
have  duly  fulfilled  and  performed  all  the  conditions  of  said  policy  of 
insurance  on  their  part  and  have  fully  complied  with  the  require- 
ments of  said  policy.  The  plaintiffs  did  immediately  after  said  fire 
give  defendant  written  notice  of  such  fire  and  plaintiff's  loss  there- 
by, and  that  plaintiffs  did  on  the  8th  day  of  Octobei*,  A.  D.  1903, 
and  within  sixty  days  after  said  fire,  render  to  defendant  a  written 
statement  and  proof  of  loss  as  mentioned  in  said  policy.  That  more 
than  sixty  days  have  elapsed  since  the  said  fire  and  the  ascertain- 
ment by  defendant  of  the  amount  of  plaintiffs*  said  loss,  and  that 
the  whole  of  the  said  sum  of  $1,200.00  is  now  long  past  due  and 
unpaid  from  defendant  to  plaintiff's,  and  that  no  part  of  said  in- 
surance has  ever  been  paid."  In  the  absence  of  a  demurrer  or  an 
objection  specifying  the  omission  claimed  to  be  essential  to  the  com- 
plaint, the  foregoing  allegations  were  properly  construed  as  refer- 
ring to  the  time  when  the  action  was  commenced  and  equivalent  to 
the  statement  that  the  required  proofs  of  loss  had  been  furnished 
more  than  60  days  prior  thereto.  The  parties  disagreed  as  to  the 
value  of  the  insured  property  and  counsel  for  the  defendant  con- 
tend that  the  failure  to  allege  that  an  arbitration  was  had  or  an  of- 
fer to  arbitrate  was  made  by  plaintiffs  renders  the  complaint  insuf- 
ficient, but  this  court  has  recently  held  that  the  company  must  take 
the  initiative  step,  and  have  waived  that  condition  of  the  policy  by 
failing  to  appoint  an  arbitrator,  and  requesting  the  insured  to  do 
likewise,  so  that  the  point  is  determined  adversely  to  the  defendant 
and  requires  no  further  consideration.  Norris  v.  Equitable  Fire  As- 
sociation, 19  S.  D.  114,  102  N.  W.  306. 

Although  the  complaint  and  the  policy  of  insurance  both  recite 
that  the  Waubay  Mercantile  Company  is  a  copartnership  composed 
of  E.  A.  Nerger  and  W.  G.  Elliott  and  the  defendant  had  ample  op- 
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portunity  to  ascertain  from  the  public  records  whether  a  certificate 
of  partnership  had  been  filed  as  provided  by  sec.  1762  of  the  Rev. 
Civil  Code  of  1903,  it  answered  to  the  merits  and  waited  until  the 
cause  was  about  to  be  reached  for  trial  before  asking  leave  to  inter- 
pose an  amended  answer  for  the  purpose  of  raising:  the  objection  that 
no  sucn  certificate  had  been  tiled.  Now,  sec.  1764  of  the  same  stat- 
ute expressly  provides  for  the  removal  of  such  disability  to  main- 
tain an  action  by  the  act  of  filing  a  certificate  at  any  time  and  the 
subject-matter  of  the  proposed  amendment,  being  merely  a  plea  in 
abatement  which  apparently  had  been  waived,  it  was  not  an  abuse 
of  discretion  to  deny  the  application.  Heegaard  et  al.  v.  Dakota 
Loan  &  Trust  Co.,  3  S.  D.  569,  54  N.  W.  656. 

On  the  28th  day  of  March,  1903,  the  plaintiff's  stock  of  mer- 
chandise was  insured  by  the  defendant  to  the  extent  of  $1,200,  its 
destruction  by  fire  occurred  on  the  26th  day  of  August,  following 
and  proof  of  loss  was  duly  served  October  8th  of  that  year.  In 
procuring  the  insurance  the  property  was  represented  to  be  worth 
about  $10,000,  exclusive  of  fixtures,  and  in  the  proof  of  loss  as  well 
as  in  the  complaint  in  this  action,  its  value  was  estimated  at  $8,775, 
but  the  defendant  denies  that  such  property  was  ever  of  any  greater 
value  than  $2,250,  and  alleges  that  in  procuring  the  insurance  and 
making  proof  of  loss  plaintiffs  were  guilty  of  false  and  fraudulent 
representations.  In  addition  to  a  general  verdict  in  favor  of  the 
plaintiffs,  the  jury  found  especially  as  follows :  "What  was  the  act- 
ual cash  value  of  the  said  stock  of  merchandise  in  question,  exclu- 
sive of  fixtures  at  Waubay,  S.  D.,  on  the  27th  day  of  March,  1903? 
Answer.  $9,838.24.  What  was  the  actual  cash  value  of  the  said 
stock  of  merchandise  in  question,  exclusive  of  fixtures  at  Waubay, 
S.  D.,  on  the  26th  day  of  August,  1903,  immediately  before  said 
fire?  Answer.  $8,918.54.  Did  the  plaintiffs  or  either  of  them  in- 
tentionally and  willfully  misstate  to  defendant,  the  actual  cash  value 
of  the  said  stock  of  merchandise  at  the  time  plaintiffs  procured  the 
said  policy  of  insurance  from  defendant  ?  Answer.  No.  Did  plain- 
tiffs, or  either  of  them,  in  their  statements  of  loss  to  defendant,  in- 
tentionally and  willfully  misstate  to  defendant  the  actual  cash  value 
of  the  said  stock  of  merchandise  at  the  time  of  the  said  destruction 
thereof,  on  the  26th  day  of  August,  1903?    Answer.     No." 
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At  the  trial  of  the  cause  Mr.  Nerger  testified  that  he  was  then 
carrying  on  a  general  merchandise  business  and  had  been  so  en- 
gaged for  more  than  14  years  prior  to  purchasing  the  stock  in  ques- 
tion, soon  after  which  the  insurance  was  procured,  and  there  is  not 
the  slightest  merit  in  the  contention  that  no  proper  foundation  was 
laid  for  the  admission  of  the  testimony  or  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict  as  to  the  value  of  the  property  de- 
stroyed. His  undisputed  testimony  admitted  without  objection  and 
fully  corroborated  is  in  part  as  follows :  "We  became  the  owners  of 
this  stock  of  merchandise  by  purchase  on  the  20th  day  of  February, 
1903,  from  E.  W.  Reick  of  Waubay,  S.  D.  We  took  an  inventory 
of  said  stock  to  ascertain  its  value  after  purchasing  the  same.  Air. 
Elliott  and  Mr.  Weivers  assisted  in  taking  that  inventory;  each 
item  was  taken,  and  the  cost  price  of  each  article  was  put  down  in 
a  book.  I  arrived  at  the  cost  price  of  the  different  articles  by  the 
marks  that  were  on  the  goods  and  also  by  our  judgment  of  values 
of  goods.  I  saw  by  the  marks  of  values  on  the  goods,  they  were 
tagged  with  the  cost  mark ;  the  tags  showed  also  the  selling  price. 
The  cost  mark  and  the  selling  mark  on  these  tags  were  the  marks 
of  Mr.  Reick;  he  informed  us  what  each  character  was."  Refer- 
ring to  the  invoice  books,  which  were  clearly  identified  and  properly 
introduced  in  evidence  after  the  proper  foundation  had  been  laid, 
the  witness  further  testified :  '*The  page  marked  'Exhibit  32,'  and 
contained  in  Exhibit  7,  those  figures  there  were  the  total  footings 
of  the  diflPerent  pages  in  the  diflferent  books;  those  figures,  $8,- 
032.69,  indicate  the  wholesale  cost  of  merchandise  in  the  store  at 
the  time  of  the  inventory;  $310.85  indicates  the  costs  of  the  fixtures 
in  the  store.  The  figures,  $417.60,  indicate  the  estimated  freight  on 
the  stock  and  fixtures.  The  figures  $419.16  mean  in  value,  that 
would  be  added  value.  And  the  figures,  $8,760.60,  is  the  total 
worth  of  the  stock,  the  fixtures  and  the  freight  added.  After  taking 
possession  of  this  stock  of  merchandise  on  or  about  the  20th  bi 
February,  1903,  I  made  additions  to  the  stock  of  merchandise  from 
time  to  time.  I  have  the  means  of  knowing  the  amount  of  the  cost 
value  of  these  invoices  of  goods  that  I  added  to  this  stock,  after 
I  took  this  inventory,  and  the  date  of  the  fire,  August  20,  190^. 
They  wfere  billed  out  to  us  at  what  they  cost  us.     I  know  these 
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bills  here,  from  5  to  28  inclusive.  They  are  the  invoices  of  the 
goods  that  I  received  into  the  stock  at  Waubay,  S.  D.,  covered  by 
the  policy  of  insurance  in  this  case.  They  represent  the  cost  of  ihe 
goods  without  freight,  the  goods  received  and  the  description  of  tlic 
goods  received,  and  the  cost  less  the  freight,  between  February  20, 
and  August  26,  1903.  They  were  received  by  the  Waubay  Mercan- 
tile Company  at  Waubay,  S.  D.,  at  about  the  time  indicated  by  the 
invoices.  They  went  into  and  formed  a  part  of  the  stock  of  mer- 
chandise owned  by  the  Waubay  Mercantile  Company,  and  covered 
by  the  policy  of  insurance  in  this  case.  I  have  means  of  know- 
ing the  amount  of  goods  that  I  sold ;  we  kept  track  of  the  amount 
of  goods  sold.  We  received  between  the  20th  of  February,  1903, 
and  the  26th  day  of  August,  1903,  about  $2,800  worth,  and  we  sold 
out  of  this  stock  of  merchandise  between  those  dates  a  little  over 
$2,300,  worth.  And  I  think  we  had  more  stock  at  the  time  of  the 
fire  than  we  had  at  the  time  of  the  inventory,  about  $500,  besieds 
what  the  profits  would  be  on  the  goods  sold.  *  *  *  I  knew  that  was 
the  amount  of  goods  represented  at  the  time  of  the  inventory.  [ 
made  examination  of  the  stock  of  goods ;  I  had  been  down  there.; 
had  examined  the  stock;  I  looked  over  it  every  time  I  was  down 
there.  In  examining  it  the  first  time  I  was  down  there  it  must  have 
been  there  three  or  four  hours ;  I  went  through  stock  thoroughly,  and 
looked  it  over  and  looked  at  the  various  articles,  and  looked  into 
the  boxes  of  shoes  to  see  how  the  styles  of  the  shoes  were.  *  *  * 
I  xamined  this  stock  prior  to  the  trade  with  Mr.  Reick  three  times. 
The  storeroom  where  these  goods  were  contained  was  quite  a  large 
storeroom,  divided  into  two  rooms.  The  character  and  class  of  the 
goods  was  made  up  of  dry  goods,  groceries,  hardware,  crockery, 
clothing,  boots  and  shoes,  and  one  thing  and  another  usually  kept. 
Prior  to  the  time  I  made  this  purchase  I' was  engaged  in  the  general 
mercantile  business  in  Webster.  I  have  been  here  about  four  years 
and  a  half.  I  carried  at  W^ebster  substantially  the  same  class  of 
goods  that  1  got  of  Reick.  There  might  have  been  a  few  remnants 
and  pieces  such  as  might  be  at  a  country  store." 

From  the  testimony  of  E.  W.  Reick  we  quote  as  follows :  "My 
business  in  1902,  and  January  in  1903,  was  general  merchandise. 
Since  January,  1903,  I  have  been  in  the  general  merchandise  bus- 
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iness ;  have  been  in  the  business  for  the  last  five  or  six  years.  I 
sold  my  stock  of  merchandise  to  the  Waubay  Mercantile  Company. 
They  took  an  invoice  or  inventory  of  the  stock  of  merchandise  in 
February,  1903.  I  transferred  the  stock  to  the  Waubay  Mercantile 
Company,  February  18,  1903.  Q.  What,  if  anything  did  that  stock 
of  merchandise,  and  each. article  thereof  have  upon  it?  A.  Had  a 
tag  with  the  cost  mark  and  retail  price  on  it.  I  prepared  those  tags 
and  placed  them  on  the  different  articles.  I  arrived  at  the  cost 
price  of  these  articles  of  merchandise  from  the  invoices  of  whole- 
sale prices.  When  I  disposed  of  this  stock  of  merchandise  to  the 
Waubay  Mercantile  Company,  prior  to  their  taking  an  inventory 
thereof,  I  made  them  acquainted  with  my  cost  marks,  or  tags  there- 
on. *  *  *  The  first  of  the  year  1903  I  took  an  inventory  of  the 
stock.  Ihe  actual  cash  value  of  my  stock  of  merchandise  on  the 
1st  day  of  January,  1903,  was  between  $8,000  and  $9,000,  and  the 
actual  :ash  value  of  the  stock  of  merchandise  on  the  i8th  day^of 
February,  1903,  was  between  $8,000  and  $9,000.  I  arrived  at  this 
valuation  January  i,  1903,  by  an  invoice;  every  article  was  taken 
down  by  myself  and  wife  and  sister,  I  took  down  from  the  shelves 
tl  e  goods  and  put  it  on  the  books,  consisting  of  hardware,  grocer- 
ies, notions,  clothing,  boots,  shoes,  and  hats  and  caps.  This  inven- 
tory was  taken  the  first  three  or  four  days  of  January,  1903." 

George  B.  Laselle  was  shown  to  be  an  experienced  dealer  in  a 
similar  class  of  merchandise  and  had  seen  the  stock  in  question 
daily  from  the  time  it  was  insured  until  the  loss  occurred,  and 
"his  testimony  is  in  part  as  follows:  "I  had  run  a  general  store  in 
the  same  building.  I  made  an  examination  of  this  stock  about  the 
loth  dav  of  February,  A.  D.  1903,  and  took  an  invoice.  We  added 
up  the  amount  of  goods  he  had  received  and  subtracted  the  amount 
of  cash  he  had  taken  in.  This  was  about  a  week  or  two  before  the 
sale  to  plaintiffs.  I  saw  the  stock  of  goods  at  the  time  the  mercantile 
company  bought  them,  .and  I  saw  them  again  for  the  last  time  about 
the  1st  of  August,  A.  D.  1903.  At  that  time,  August  i,  1903,  the 
stock  was  larger  than  in  February,  when  I  and  Mr.  Reick  took  the 
inventory.     It  was  a  marketable  stock  of  goods.'* 

The  loregoing  excerpts  from  the  record  make  the  inference  ir- 
resistible that  this  extensive  stock  of  marketable  merchandise  was 
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at  all  times  worth  about  what  was  claimed  and  it  is  needless  to 
quote  further  from  corroorating  testimony.  It  appears  from  the 
evidence  offered  by  the  defense  to  defeat  the  case  as  made  by  plain- 
tiffs that  at  the  time  Mr.  Reick  sold  this  merchandise  to  them  he 
received  in  full  consideration  therefor  $1,500  in  cash  and  320  acres 
of  North  Dakota  land,  worth  not  to  exceed  $15  per  acre;  but  that 
fact  is  insufficient' to  justify  the  conclusion  that  fraud  was  resorted 
to  in  procuring  the  insurance  or  that  the  stock  of  merchandise  was 
worth  substantially  less  than  the  amount  claimed.  It  is  admitted 
that  the  premium  was  paid,  the  policy  executed,  and  the  property 
of  plaintiffs  described  therein  was  destroyed  by  fire,  and  the  evi- 
dence is  abundantly  sufficient  to  show  its  value  as  claimed,  and  that 
the  required  proof  of  loss  was  duly  given. 

From  a  careful  examination  of  the  entire  record  we  are  con- 
vinced that  no  errors  of  law  occurred  at  the  trial,  either  in  the  ad- 
mission of  evidence  or  in  the  court's  charge  to  the  jury,  and  the 
judginent  appealed  from  is  affirmed. 


DAL  V.  FISCHER  et  al. 

The  validity  of  a  contract  affecting  real  property  should  be  de- 
termined by  the  law  of  the  state  in  which  it  is  situate  and  where  it  was 
to  h'i  performed,  and  not  by  the  law  of  the  place  where  it  was  exe- 
cuted. 

Under  the  express  provisions  of  Rev.  Civ.  Code,  §  1238,  an  agree- 
ment for  the  sale  of  real  property  made  by  an  agent  is  'invalid  unless 
the  authority  of  the  agent  be  in  writing  subscribed  by  the  party  to  be 
charged. 

Evidence  examined,  and  held  insufficient  to  sustain  a  finding  that 
a  contract  authorizing  an  agent  to  sell  land  was  entered  into  person- 
ally by  the  owner  and  executed  in  her  presence,  at  her  request,  by  her 
son. 

A  view  of  the  transaction  in  controversy,  not  presented  by  the 
pleadings  or  evidence,  cannot  be  considered  on  appeal. 

The  moasure  of  damages  for  breach  of  an  agreement  to  convey 
an  estate  in  real  property  is  fixed  by  Rev.  Civ.  Code,  §  2298,  which 
provides  that  the  detriment  caused  by  the  breach  of  an  agreement  to 
convey  an  estate  in  real  property,  is  deemed  to  be  the  price  paid  and 
the  expenses  properly  incurred  in  examining  the  title  and  preparing 
the  necessary  papers,  with  interest  thereon,  but  adding  thereto.  In 
case  of  bad  faith,  the  difference  between  the  price  agreed  to  be  paid 
and  the  value  of  the  estate  agreed  to  be  conveyed  at  the  time  of  the- 
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breach,  and  the  expenses  properiy  incurred  in  preparing  to  enter  upon 
the  land. 

The  measure  of  damages  for  breach  of  a  contract  employing  a 
broker  to  sell  land  is  either  the  compensation  fixed  by  the  contract  or 
reasonable  compensation  for  his  services. 

(Opinion  filed  April  3,  1906.) 
Appeal  from  Circuit  Court,  Spink  County.     Hon.  J.  H.  Mc- 
Coy, Judge. 

Action  by  Christine  E.  Dal  against  George  W.  Fischer  and 
others.  From  a  judgment  for  defendants,  and  an  order  denying  a 
new  trial,  plaintiff  appeals.  Reversed,  and  new  trial  ordered. 
IV.  F.  Bruell  and  A.  J.  W.  Appcll,  for  appellant. 
The  plaintiff  could  not  delegate  authority  to  sell  her  land  or  to 
contract  for  the  sale  thereof  or  to  appoint  an  agent  to  sell  the  same 
except  by  a  written  instrument.  Sections  3245  and  3246,  Compiled 
Laws  of  1887,  South  Dakota.  Where  the  agency  is  disputed,  the 
burden  of  proof,  necessarily  falls  upon  the  party  seeking  to  estab- 
lish the  agenQy.  Ency.  of  Law,  Vol.  I,  page  968.  The  declara- 
tions of  Fischer  as  to  his  agency  are  certainly  insufficient  and  in- 
competent, and  cannot  establish  the  agency  or  prove  the  scope  of 
the  agent's  authority.  Meechem  on  Agency,  Sec.  100,  page  174; 
Hatch  v.  Squires,  11  Mich.  185;  Regan  v.  McKibben,  11  S.  D.  270, 
76  X  .W.  943 ;  Piano  Company  v.  Root,  54  N.  W.  924 ;  Gordon  v. 
Loan  Company,  71  X.  W.  556 ;  Loverin-Brown  Company  v.  Bank, 
75  X.  W.  923 ;  W.  ^L  and  R.  M.  Co.  v.  Crow,  70  la.,  340.  An 
agent's  authority  must  be  proven  before  a  contract  signed  by  him 
can  be  admitted  in  evidence  when  the  agent's  authority  is  denied. 
Darst  v.  Doom,  38  111.  App.  397 ;  Fadner  v.  Hibler,  26  111  App.  369 ; 
Gray  v.  Gillilian,  15  111.  454;  Reynods  v.  Ferree,  86  111.  570.  The 
law  of  the  place  where  a  contract  is  entered  into  usually  governs 
'  the  construction  of  the  contract.     Meuer  v.  C,  M.  &  St.  P.  R.  R. 

!  Co.,  3  S.  D.  332,  59  N.  W.  945 ;  U.  S.  Savings  &  Loan  Company  v. 

Shain,  77  N.  W.  1006 ;  Edwards  v.  Kurzey,  96  U.  S.  595 ;   Cochran 
I  v.  Ward,  29  N.  E.  795.     An  agent  cannot  purchase  real  estate  of 

his  principal  for  himself.     McKay  v.  Williams,  35  N.  W.  159.     He 
I  cannot  occupy  the  relation  of  both  seller  and  purchaser  of  the  same 

!  property.    Kerfoot  v.  Hyman,  52  111.  512;   Helberg  v.  N^ichols,  149 

-'  111.  249;    Eldridge  v.  Walker,  60  111.  232.     An  agent  is  bound  to 
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act  within  the  scope  of  his  authority  and  when  he  has  a  duty  to  dis- 
charge as  agent,  his  own  interest  must  not  come  into  conflict  with 
the  duty  he  owes  to  his  principal  Chappell  v.  McKnight,  io8  111. 
570;  Tewkbury  v.  Spruance,  75  111.  188;  Kruse  v.  Steffens,  47  111. 
112;   Cotton  V.  Holliday,  59  111.  176. 

A^.  P.  Bromley,  for  respondent. 

The  memorandum  of  a  contract  for  the  sale  of  land  is  not  suf- 
ficient unless  it  contains  substantially  the  whole  agreement,  so  that 
its  essential  terms  may  be  ascertained  from  the  writing,  without  1 
resort  to  parol  evidence.  Mentz  v.  Newritter,  122  N.  Y.  491 ; 
Ringer  v.  Holtschaw,  112  Mo.  519.  It  need  not  express  either  the 
amount  of  the  consideration  or  the  time  of  payment.  Camp  v. 
Moreman,  84  Kent.  635.  It  must  describe  the  land  with  sufficient 
exactness  to  render  its  identity  certain,  upon  the  introduction  of  ex- 
trinsic evidence,  simply  disclosing  the  condition  of  the  parties  at 
and  immediately  before  the  making  of  the  contract,  to  satisfy  Stat- 
ute of  Fraud.  Watson  v.  Baker,  71  Tex.  739;  Johnson  v.  Brooks, 
31  Miss.  17.  Although  agency  cannot  be  proved  by' declaration  of 
an  alleged  agent,  yet  he  is  a  competent  witness  to  prove  the  agency, 
his  testimony  cannot  be  restricted  by  mere  words  used  by  the  prin- 
cipal, but  is  admissible  generally  on  the  whole  subject.  Lawall  v. 
Groman,  57  Am.  St.  R.,  662.  The  law  does  not  require  that  an 
authority  to  an  agent  to  sign  an  unsealed  paper  or  a  written  con- 
tract, shall  also  be  conferred  or  evidenced  by  writing.  Riley  v. 
Miner,  29  Mo.  439 ;  Lawrence  v.  Taylor,  Hill,  107 ;  McWhorter  v. 
McMahon,  10  Paige,  386;  Worrall  v.  Munn,  5  X.  Y.,  229;  13  N. 
Y.,  587;  Baum  v.  Dubois,  43  Penn.  St.,  260.  Matters  connected 
with  the  performance  of  a  contract  are  regulated  by  the  law  pre- 
vailing at  the  place  of  performance.  Brown  v.  Camden  R.  R.  C, 
83  Penn.  St.,  316;   Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406. 

HANEY,  J.  On  October  8,  1901,  tHe  plaintiff  was  the  owner 
of  the  S.  W.  ^/4  of  section  5 — 116 — 63,  in  Spink  county,  this  state. 
She  and  her  son,  the  defendant  John  W.  Dal,  resided  in  Chicago. 
The  defendants  Fischer  and  Merchants'  Bank  of  Redfield,  resided 
in  Spink  county.  On  that  day  the  following  writing  was  signed  by 
defendant  Dal,  and  delivered  to  defendant  Fischer  at  the  plaintiff's 
home  in  Chicago:   "It  is  agreed  that  George  \V.  Fischer  shall,  as 
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my  agent,  contract  that  I,  Dr.  John  W.  Dal,  of  Chicago,  111.,  will 
sell  the  following  described  lands  to  any  purchaser  found  by  him 
within  sixty  days  from  the  date  thereof,  viz.,  alsa  the  right  to  pur- 
chase for  himself  S.  W,  of  5 — 116 — 63,  situate  in  Spink  county. 
The  price  to  be  not  less  than  two  thousand  dollars.  I  agree  to  fur- 
nish to  the  purchaser,  within  thirty  days,  after  a  deposit  of  two 
hundred  and  fifty  dollars  is  made  with  me  or  with  the  Merchants' 
Bank  of  Redfield,  South  Dakota,  a  complete  abstract  of  title  to  said 
land.  The  said  property  to  be  conveyed  free  of  all  incumbrances 
with  good  and  sufficient  warranty  deed.  The  said  property  shall  re- 
main in  the  hands  of  the  said  George  W.  Fischer,  exclusively  fcr 
sixty  days  from  date,  and  if  he  sells  the  same  zvithin  said  time  I 
will  pay  him  commission  of  five  per  cent,  upon  the  purchctse  price. 
Witness  my  hand  this  8th  day  of  October,  A.  D.  1901.  Dated  at 
Chicago,  Ills.  John  W.  Dal,  Agt.  for  Christine  Dal."  The  itali- 
cised words  and  figures  were  inserted  by  Fischer  after  his  return 
to  Redfield.  Though  the  execution  of  this  instrument  was  neither 
acknowledged  nor  proved,  so  as  to  entitle  it  to  be  recorded  it  was 
in  fact  recorded  in  Spink  county,  March  12,  1902.  On  December 
20,  1901,  the  following  letter  was  received  by  the  defendant  bank 
at  Redfield:  "Gentlemen:  Inclosed  please  find  papers  relating  to 
the  sale  of  Mrs.  Christine  Dai's  farm,  which  consists*  of  the  follow- 
ing: (i)  Warranty  deed  executed  by  Mrs.  Dal;  also  the  original 
patent  of  said  farm.  (2)  Trust  deed  and  note,  with  interest  cou- 
pons. Please  have  Mr.  George  W.  Fischer  execute  the  same.  If 
the  trust  deed  does  not  conform  with  the  laws  of  Dakota  please  have 
a  new  one  drawn  up.  I  also  inclose  insurance  policy  which  has  still 
a  year  to  run  before  it  expires,  so  the  purchaser  will  have  to  i)ay 
$5.00  for  the  unexpired  time.  The  purchase  price,  as  you  no  doubt 
understand,  is  to  be  $2,000 — $1,000  down  and  the  balance  in  two 
years.  Send  draft  to  Dr.  John  W.  Dal,  No.  499  N.  Robey  Si.. 
Chicago.  Very  truly  yours,  Albert  J.  W.  Appell."  Because  of  an 
unsatisfied  judgment  against  one  of  plaintiff's  grantors,  which  ap- 
peared to  be  a  lien  on  the  land,  for  an  amount  far  in  excess  of  its 
value,  and  other  unimportant  reasons,  Fischer  refused  to  accept 
the  plaintiff's  deed.  After  numerous  fruitless  efforts  to  reach  a  set- 
tlement the  plaintiff  demanded  a  return  of  th^  papers  on  deposit 
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with  the  defendant  bank,  and  instituted  this  action  to  recover  pos- 
session of  the  same  and  to  have  the  recorded  jcontract  canceled.  De- 
fendant Fischer  served  a  separate  answer;  also  a  pleading  desig- 
nated **a  cross-complaint" ;  and  defendant  Dal  served  a  so-cal!  .d 
^'cross-complaint."  It  would  be  difficult  to  imagine  how  the  rule? 
of  procedure  in  this  state  could  have  been  more  completely  ignorv?d 
than  they  were  in  this  case,  but  as  no  one  objected,  the  pleadinj^s 
must  stand  for  what  they  are  worth.  Defendant  Dal  was  nt-ithcr 
a  necessary  nor  proper  party,  and  it  is  doubtful  if  the  record  of  the 
unacknowledged  and  unproved  contract  constitutes  a  cloud  upon 
plaintiff's  title;  but,  assuming  it  does,  nothing  more  was  really  in- 
volved than  plaintiff's  right  to  have  canceled,  and  to  recover  posses- 
sion of  the  papers  on  deposit  with  the  bank  and  a  counterclaim 
against  the  plaintiff  in  favor  of  defendant  Fischer  for  such  dam- 
ages as  he  may  have  sutsained  by  reason  of  the  plaintiff's  failure 
to  perform  her  alleged  contract.  As  the  contract  was  not  entitled 
to  be  recorded ;  as  the  time  in  which  Fischer  could  act  under  it  had 
expired;  and  as  he  elected  to  take  damages  rather  than  a  specific 
performance,  the  plaintiff  was  entitled  to  the  relief  prayed  in  her 
complaint  and  the  only  remaining  issue  was  the  amount,  if  any,  of 
Fischer's  damages  for  the  plaintiff's  breach  of  the  alleged  contract. 
On  the  theorv  that  Fischer  might  have  sold  the  property  for  $400 
in  excess  of  what  the  plaintiff  was  to  receive,  the  court  before  whom 
the  case  was  tried  without  a  jury  rendered  a  judgment  in  his 
favo-  for  that  amount  together  with  costs  and  disbursements,  leav- 
ing the  record  as  it  was  and  plaintiff's  papers  on  deposit  in  the  bank. 
Plaintiff's  motion  for  a  new  trial  having  been  denied  an  appeal  was 
taken  from  the  judgment  and  order. 

As  the  contract  in  controversy  is  one  affecting  real  property 
situate  in  this  state,  where  it  was  to  be  performed,  its  validity 
should  be  determined  by  the  law  of  this  jurisdiction,  and  not  by 
the  law  of  the  place  where  it  was  executed.  Rev.  Civ.  Code,  §  240 ; 
Moen  V.  Moen,  16  S.  D.  210,  92  N.  W.  13;  Bowdle  v.  Jencks,  18 
S.  D.  80,  99  X.  W.  98;  Bissell  v.  Terry,  69  111.  184;  Morris  v.  Lin- 
ton, 61  Neb.  537,  85  X.  W.  565;  Baum  v.  Birchall,  150  Pa.  164, 
24  Atl.  620;  Richardson  v.  De  Giverville,  107  Mo.  422,  17  S.  W. 
^74:    Doyle  V.   McGuire,  38  Iowa,  410.     Under  the  law  of  this 
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state  "the  following  contracts  are  invalid  unless  the  same,  or  some 
note  or  memorandum  thereof,  be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  agent:  (5)  An  agreement  for  the 
leasing  for  a  longer  period  than  one  year,  or  for  the  sale  of  real 
property,  or  of  an  interest  therein  and  such  agreement  if  made  by 
an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the 
authority  of  the  agent  be  in  writing,  subscribed  by  the  party  sought 
to  be  charged.  x\n  agency  may  be  created,  and  an  authority  may 
ue  conferred,  by  a  precedent  authorization,  or  a  subsequent  railiica- 
tion.  An  oral  authorization  is  sufficient  for  any  purpose,  except 
that  an  authority  to  enter  into  a  contract  required  by  bvv  to  be  n 
writing  can  only  be  given  by  an  instrument  in  writing,  A  ratifica- 
tion can  be  made  only  in  the  manner  that  would  have  been  neces- 
sary to  confer  an  original  authority  for  the  act  ratified,  or,  where 
an  oral  authorization  would  suffice,  by  accepting  or  retaining  the 
benefit  of  the  act,  with  notice  thereof."  Rev.  Civ.  Code,  §  1238, 
1665,  1667,  1668.  The  writing  delivered  to  Fischer  in  Chicago 
was  not  subscribed  by  the  plaintiff.  It  does  not  purport  to  be  her 
•co::tract  as  a  principal.  This  is  not  a  case  where  one  who  is  present 
directs  another  to  subscribe  his  name  to  an  instrument.  The  evi- 
dence conclusively  shows  that  the  person  who  executed  the  con- 
tract was  not  authorized  to  do  so  in  writing.  Hence,  his  act  was  of  no 
validity  unless  subsequently  ratified  in  the  manner  that  would  have 
been  necessary  to  confer  original  authority.  The  plaintiff  never  ac- 
cepted any  benefits  of  her  son's  act.  The  attorney  who  §ent  the  deed 
and  abstract  to  the  bank  was  not  authorized  to  do  so  in  writing. 
Such  deed  did  not  contain  the  name  of  any  grantee.  So  the  plain- 
tiff did  not  in  writing  or  otherwise,  ever  agree  or  offer  to  sell  the 
land  to  Fischer,  nor  did  she  ever  in  writing  or  otherwise  ratify  her 
son\>  agreement  to  do  so.  The  findings  of  the  trial  court  are  to  the 
effect  that  the  plaintiff  on  Octoer  8,  1901,  at  the  city  of  Chicago, 
entered  into  an  agreement  in  writing  with  defendant  Fischer  that 
he  should  be  her  agent  to  sell  the  land,  and  that  his  agency  should 
continue  for  60  days;  that  such  contract  was  entered  into  person- 
ally by  the  plaintiff  and  was  executed  in  her  presence,  at  her  re- 
quest, by  the  hand  of  her  son.  These  findings  are  not  sustained  by 
the  evidence.     The  plaintiff,  her  son,  and  one  Effie  Wilson  swore 
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positively  that  the  plaintiff  declined  to  sign  the  contract.  Fischer 
testified:  "When  I  had  the  contract  prepared,  all  but  the  three 
parts  that  have  been  changed  since,  I  said  to  John  W.  Dal,  *I  would 
like  to  have  your  mother  sign  this  contract,'  and  he  spoke  to  his- 
mother  and  told  her  what  I  said,  and  she  said,  *I  have  given  my 
son  full  instructions  to  sign  any  papers  for  me  and  to  do  my  bus- 
iness for  me.' "  Assuming  Fischer's  testimony  to  be  true,  there- 
was  not  even  parol  authority  for  the  son  to  subscribe  his  mother's 
name  to  the  contract.  In  any  event  her  name  was  not  subscribed 
thereto  within  the  meaning  of  the  statute,  and  the  writing  was  in- 
valid as  an  agreement  for  the  sale  of  the  land  to  Fischer,  or  as  an 
authority  for  him  to  sell  the  same  as  her  agent.  It  is  true  that  the- 
employment  of  an  agent  to  find  a  purchaser  for  real  property  need, 
not  be  in  writing,  McLaughlin  v.  Wheeler,  i  S.  D.  497,  47  N.  W. 
816,  but  that  view  of  the  transaction  was  not  presented  by  the 
pleadings  or. evidence,  and  cannot  be  considered  on  this  appeal. 

The  amount  of  defendant  Fischer's  recovery  rests  alone  upon- 
thes';  findings  of  fact:  "(9)  That  the  said  George  W.  Fischer 
could  have  sold  said  land,  and  did  make  a  sale  of  said  land  in  the 
month  of  November,  1901,  for  the  sum  of  $2,400,  but  was  unable- 
to  close  up  said  sale  for  the  reason  that  the  said  Christine  E.  Dal 
neglected  and  refused  to  convey  said  property  any  time  after  said". 
(icpv:sit  was  made  free  of  all  incumbrances  with  a  good  and  suf- 
ficient warranty  deed,  or  clear  said  land  of  the  cloud  to  her  title  to 
said  land  created  by  said  judgment.  (10)  That  said  Fischer  was- 
to  pay  said  plaintiff  $2,000  for  said  land,  according  to  the  terms, 
of  said  contract  and  at  any  time  within  60  days  after  October  8, 
1901,  the  said  Fischer  could  have  sold  said  land  for  $2,400  or  more^ 
if  the  plaintiff's  title  to  said  land  had  appeared  good  upon  the  rec- 
ords in  the  register  of  deeds'  office  in  and  for  Spink  county,  and' 
in  the  office  of  the  clerk  of  circuit  court,  in  and  for  Spink  county. 
South  Dakota."  They  disclose  an  entirely  erroneous  view  of  the- 
measure  of  damages.  If  there  was  a  breach  of  an  agreement  to- 
con  vey  an  estate  in  real  property  the  measure  of  damages  was  fixed* 
by  section  2298,  of  the  Revised  Civil  Code.  If  there  was  a  breach- 
of  a  contract  of  employment  to  procure  a  purchaser  ready  and  will- 
ing to  buy  the  property  the  measure  of   Fischer's  damages  was; 
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either  the  commission  inserted  by  him  in  the  contract,  or  reasonable 
compensation  for  his  services.  But  as  the  evidence  upon  which 
the  last-mentioned  findings  were  founded  was  received  without 
proper  objections  it  may  be  that  the  court  below  was  justified  in 
making  the  award  it  did.  However,  should  the  case  be  again  tried, 
these  matters  should  receive  attention. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


SCHRINER  V.  DICKINSON,  et  al. 

Rev.  Civ.  Code,  §  1239,  provides  that  the  execution  of  a  written 
contract  supersedes  Its  or|il  negotiations  or  stipulations  concerning  its 
matter.  Held,  that  where  the  unambiguous  terms  of  a  written  con- 
tract, did  not  indicate  that  one  of  the  parties  acted  as  the  agent  of  an 
undisclosed  principal,  evidence  of  a  contemporaneous  transaction  be- 
tween the  parties  was  inadmissible  to  show  such  relation. 

Rev.  Code  Civ.  Proc.  §  136,  provides  that  in  construing  a  pleading, 
its  allegations  shall  be  liberally  construed.  The  complaint  In  an  ac- 
tion on  a  contract  set  out  a  copy  thereof  whereby  defendant  took  from 
plaintiff  an  option  on  certain  real  estate,  for  $300  until  a  specified 
time,  with  a  provision  that  if,  at  the  end  of  that  time,  defendant  failed 
to  make  a  deal  that  would  yield  plaintiff  $300  over  the  price  plaintiff 
had  paid,  defendant  should  pay  plaintiff  $300,  and  it  was  alleged  that 
plaintiff  had  performed  all  the  conditions  on  his  part,  but  that  de- 
fendants had  not  sold  or  disposed  of  the  land,  and  had  failed  to  pay  as 
required,  notwithstanding  demand.  Held,  that  there  was  no  error  in 
overruling  an  objection  to  the  introduction  of  evidence  on  the  ground 
that  the  complaint  did  npt  show  a  cause  of  action. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Hanson  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  George  Schriner  against  Isiah  Dickinson  and  another. 
From  a  judgment  in  favor  of  plaintiflf,  defendants  appeal.  Affirmed. 

B.  E,  Wagner,  for  appellants. 

Where  a  contract  is  made  by  an'  agent  and  the  principal  is  dis- 
closed and  the  agent  is  known  to  be  acting  as  such,  the  latter  can- 
not be  made  personally  liable  unless  he  agrees  to  be  so.  Whitney 
V.  Wyman,  U.  S.  25  Law  Ed.  1050;  Ames  v.  Holderbaum,  C.  C. 
44  Fed.  224;  Benson  v.  Post,  Dak.  9  X.  W.  684;  Post  v.  Pearson, 
U.  S.  27  Law.  Ed.  774;    IMonticello  Bank  v.  Bostwick,  C.  C.  71 

Vol.  20.  S.  D.  28. 
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Fed.  644.  The  rule  that  parole,  contemporaneous  evidence  is  in- 
admissible to  contradict  or  vary  the  terms  of  a  valid,  written  in- 
strument, was  intended  to  guard  against  fraud  and  injustice  by  not 
permitting  parties  to  deny  their  solemn  agreements.  *  *  *  Yet  it 
should  not  be  invoked  as  shield  to  fraud,  or  be  so  applied  as  to  work 
injustice.  Osborn  &  Co.  v.  Stringham,  i  S.  D.  412;  47  N.  W.  409. 
As  between  original  parties  parole  evidence  is  admissible  to  show 
the  true  intent  and  meaning  of  the  persons  entering  into  the  same, 
when  there  is  something  on  the  face  of  the  instrument  that  sug- 
gests a  doubt  as  to  the  parties  bound,  and  the  court  can,  not  by  in- 
spection, determine  the  question  from  the  paper  creating  the.  obliga- 
tion. Miller  v.  Way,  S.  D.,  59  N.  W.  467:  Small  v.  Elliot,  82  N. 
W.  92;    Aultman  v.  Gunderson,  S.  D.,  60  X.  W.  859. 

Zollniaii  &  Kelso,  for  respondent. 

Any  evidence  outside  of  a  written  agreement  which  would 
tehc!  to  take  from  it  or  and  to  it,  varies  the  contract  and  is  there-- 
fore  inadmissible.  Anderson  v.  Matheny,  et  al.,  17  S.  D.,  225-229; 
Western  Publishing  House  v.  Murdick,  4  S.  D.  207;  Bryant  v. 
Brazil,  3  X.  W.  117;  Wing  v.  Click,  9  N.  W.  384;  Nat.  German- 
American  Bank  v.  Lang,  49  N.  \\'.  414-416.  Only  when  there  is 
an  ambiguity  caused  by  some  descriptive  term  being  attached  to  the 
signature  is  parol  evidence  admissible.  Powell  v.  Olson,  20  X".  W. 
2.^7.  When  two  parties  enter  into  a  written  agreement  they  are 
presumed  to  have  embodied  all  the  conditions  in  that  writing.  Black 
Hills  Nat.  Bank  v.  Kellogg,  4  S.  D.  312;  Strunk  v.  Smith,  8  S.  D. 
407,  66  X.  W.  926;  Washabaugh  v.  Hall,  4  S.  D.  168.  Before  two 
instruments  can  be  construed  as  one,  three  elements  must  be  shown : 
first,  the  sumc  parties,  second,  same  subject  matter,  and  third,  same 
time,  or  if  these  elements  do  not  exist  there  must  be  a  reference  in 
one  instrument  to  the  other  \vith  such  clearness  that  the  instrument 
referred  to  can  be  identified.  Rexford  v.  Marquis,  7  Lansing  (N. 
Y.)  249-261 :  Graig  v.  Wells,  11  X.  Y.  315-318;  Re\Tiolds  v.  Louis- 
ville, N.  A.  &'  C.  Ry.  Co.,  40  X.  E.  410-423 ;  Comer  v.  Hiner,  47 
Ind.,  482;  Baltzer  v.  Ry.  Co.  Sup.  Ct.  Rep.  216;  Clark  v.  Xeu- 
mann,  76  X.  W.  892;  Gilbert  v.  Moline  Plow  Co.,  119  U.  S.,  which 
C'lse  affirms  15  X"^.  W,  (Dak.)  i. 
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FULLER,  p.  J.  This  appeal  is  from  a  judgment  for  $335,  in- 
cluding intere§t  and  from  an  order  overruling  a  motion  for  a  new 
trial  in  an  action  arising  on  contract,  a  copy  of  which  is  given  in  the 
complaint  as  fqllows ;  . .        . 

"This  article  of  agreement,  by  and  between  I.  Dickinson  and 
Dan  W.  Dickinson,  as  parties  of  the  fir^t  part,  and  George  Schr in er, 
party  of  th^  second,  part,,  witnesseth:  That  the  ps^rties  of  the  first 
part  .take  an  option  on  the  following  .described ,  real  estate,  namely : 
Southeast  of  niae»  (9),  township  on?  hundred,  and  three  (1Q3), 
range  fiity-eight  (58),  for  the  sum  of  three  hundred  dolljsirs  ($300) 
—unt.il  the  fir^t  day  of  jVfcirQh  ,1903,  on  longer  if  by  mutual, consent 
of  both  .parties,  which  shall  net  be  longer  Jhan  the.  eleventh  dny.  of 
/vugust, . J903.  And,  it  is  further,  agreed  tKat  if  at  the  end  of: that 
time  sho.uld  the.  parties  of  .the  first  part  fail  to  rnake  a  d.e.al  that  will 
give  the  party  jof  the  s.econd  part,  a  profit  of  $300  over  and.  above 
the  price. pa^d  by^him^  which  is  $5,000,  jthe. parties  oi  the  first  part 
are  compelled  by.  this  agreement  to  pay  the  said  George  Schriner 
the  sum  of  $300,/;.  .    ,v...       ' 

'*Dan.  W.  DickinsQU.  [Seal.], 

''I.  Dickinson.  ,   [Seal.] 

.    .      i^.j!  .  •  "Parties  of  the  First  Part. 

"George  .Schriner.  [  Seal.  ] 

"Party  of  ,the  Second  Part." 
It  is  further  alleged  that  plaintiff  has  performed  all  the  con- 
ditions on  his  part,  that  defendants  have  never  sold  or  disposed  of 
the  land  and  have  failed  and  refus^  to  pay  the  above-mentioned 
amount  which  was  due  upon  the  nth  day  of  August,  1903,  that 
demand  therefor  was  duly  made  before  the  commencement  of  this 
action,  and  that  plaintiff  is  still  the  owner  and  holder  of  such  con- 
tract and  entitled  to  the  money  due  thereon.  The  legal  sufficiency 
of  ihe  alleged  facts  to  constitute  a  cause  of  action  being  the  first 
questioned  at  the  trial  by  an  objection  to  the  introduction  of  any 
evidence  on  the  part  of  respondent,  no  greater  latitude  was  in- 
dulged in  sustaining  the  complaint,  by  overruling  such  objection, 
than  is  justified  by  the  statute  and  the  uniform  decisions  of  this 
court.  Section  136,  Rev.  Code  Civ.  Proc. ;  Stutsman  County  v. 
Mansfield  et  al,  5  Dak.  78,  37  N.  W.  304;   Johnson  v.  Bumside,  3 
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S.  D.  230,  52  N.  W.  1057;  Whitbeck  v.  Sees,  10  S.  D.  417,  73  N. 
W.  915;   Finch  et  al.  v.  Park  et  al.,  12  S.  D.  63,  80  N.  W.  155. 

Appellants  admit  the  execution  of  the  contract,  but  deny  liabil- 
ity thereon  for  the  alleged  reason  that  they  entered  into  the  same 
as  the  agents  of  A.  G.  Hahn  and  that  respondent  knew  -that  they 
were  thus  acting  in  his  behalf.  Confessedly,  there  is  nothing  upon 
the  face  of  the  contract  or  affixed  to  the  signature  of  Either  appel- 
lant to  indicate  that  he  acted  in  a  representative  or  fiduciary  ca- 
pacity in  creating  the  obligation  made  the  basis  of  the  action  but 
a  reversal  is  urged  on  the  theory  that  parol  testimony  was  compe- 
tent to  prove  such  a  relation  by  showing  a  contemporaneous  trans- 
action in  which  appellants  acted  as  the  agents  of  Mr.  Hahn  in  sell- 
ing respondent  the  land  and  that  both  contracts  were  made  subject 
to  the  approval  of  Hahn.  Now  the  unambiguous  recitals  of  their 
contract  plainly  refute  the  suggestion  that  they  were  acting  as  the 
agents  of  such  undisclosed  principle,  or  otherwise  than  for  them- 
selves, and  the  case  of  Western  Publishing  House  v.  Murdick,  4  S- 
D.  207,  56  N.  W.  120,  21  L.  R.  A.  671,  is  conclusive  upon  the  point 
that  such  written  instrument  cannot  be  thus  contradicted,  and  the 
testimony  offered  would  constitute  no  valid  defense  to  the  action. 
Section  1239,  Rev.  Civ.  Code;  Western  Publishing  House  v.  Bach- 
man,  2  S.  D.  512,  51  N.  W.  214;  Washabaugh  v.  Hall,  4  S.  D.  168, 
56  N.  W.  82 ;  Lewis  v.  St.  Paul,  M  &.  M.  Ry.  Co.,  5  S.  D.  148,  58 
N.  W.  580;  Schmitz  et  al.  v.  Hawkeye  Gold  Mining  Co.  et  al.,  8 
S.  D.  544,  67  N.  W^.  618;  Anderson  v.  Matheny  et  al,  17  S.  D.  225, 
95  N.  W.  911. 

The  general  rule  is  that  parol  testimony  is  inadmissible  in  such 
cases  and  in  order  to  invoke  the  exception  here  contended  for  there 
must  be  something  expressed  in,  or  omitted  from  the  contract  which 
creates  such  a  doubt  that  the  court  cannot  determine  who  is  obli- 
gated as  a  matter  of  law,  and  the  oral  testimony  must  be  explan- 
atory, and  not  contradictory  of  the  written  instrument.  17  Cyc. 
673  to  675,  inclusive.  It  may  be  granted,  as  claimed  by  counsel  for 
appellants,  that  at  the  time  the  contract  in  suit  was  executed  by  his 
clients,  and  in  connection  with  such  transaction  a  contract  for  the 
sale  of  the  land  to  respondent  was  entered  into  by  A.  G.  Hahn, 
through  their  agency,  but  the  i^arties  and  capacity  in  which  the\ 
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acted  being  entirely  different,  the  oral  testimony  relating  to  the  lat- 
ter contract,  which  contains  no  reference  to  the  subject  of  this 
action,  was  wholly  incompetent.  It  was  so  determined  by  the  ter- 
ritorial court  in  a  case  similar  to  this  upon  principle,  and  its  de- 
cision was  sustained  on  appeal  for  the  reason  that  the  contract  in 
that  action  was  complete,  and  could  not  be  changed  by  importing 
into  it  any  additional  agreement  pertaining  to  the  subject  in  con- 
troversy.   Gilbert  v.  Moline  Plough  Co.,  119  U.  S.  491,  7  Sup.  Ct. 

305. 

From  an  examination  of  the  entire  record  we  are  convinced 
that  no  errors  of  law  occurred  at  the  trial  and  that  the  verdict  in 
favor  of  respondent  was  properly  directed.  The  judgment  appealed 
from  is  therefore  affirmed. 


DICKINSON  V.  NATIONAL  UFE  &  TRUST  CO. 

Where  a  state  agent  of  an  insurance  company,  to  procure  the  ap- 
pUcation  of  a  physician  for  life  insurance,  executed  a  writing  certifying 
that  the  physician  was  to  examine  applicants  for  the  company  to  the 
amount  of  the  premium  on  his  policy,  in  consideration  of  which  the 
phyoician  had  given  his  notes,  the  writing  being  signed  individually  by 
the  agent,  but  no  persons  were  brought  to  the  physician  for  examina- 
tion, and  he  was  compelled  to  pay  the  full  amount  of  the  notes  to  in- 
dorsees thereof,  he  could  not  recover  the  amount  so  paid  from  the  in- 
surance company,  where  the  agent  had  no  authority  to  execute  the 
writing  described,  and  where  the  application  for  the  policy  stated  that 
no  rtatements,  promises,  or  information  given  by  the  person  soliciting 
the  application  lAould  be  binding  on  the  company  unless  reduced  to 
writing  and  presented  to  its  officers  at  the  home  office. 

(Opinion  filed.  May  9,  1906.) 
Appeal  from  Circuit  Court,   Codington  County.     Hon.  George 
H.  Marquis,  Judge. 

Action  by  S.  B.  Dickinson  against  the  National  Life  &  Trust 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

John  B,  Hanten  and  L.  A,  Stebbins,  for  appellant.  Case  & 
Shurtleff,  for  respondent 

FULLER,  P.  J.  At  the  trial  of  this  action  to  recover  on  the 
amount  of  two  negotiable  promissory  notes,  aggregating,  with  in- 
terest, $272,  and  executed  on  the  14th  day  of  August,   1902,  by 
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plaintiff,  a  physician  and  surgeon,  to  the  defendant,  a  non-resident 
life  insurance  company,  in  settlement  for  the  first  yearns  premium 
on  a  $S,ooo  policy,  it  was  established  by  undisputed  evidence  and 
found  by  the  court  that  William  M.  Colby,   to  whom  the  notes 
were  delivered  by  jJlaintiff,  was  the  state  agent  of  the  defendant 
authorized  to  procure  applications  for  life  insurance,  either  in  per- 
son or  through  soliciting  agents,  and  to  forward  the  same  for  ap- 
proval or  rejection  to  the  company  at  its  home  office  in  the  city  of 
Des  Moines,  Iowa.     As  an  inducement  to  procure  the  application 
and  sell  the  insurance  in  question,   Colby  concurrently  executed 
and  delivered  to  plaintiff  the  following  writing :  "This  is  to  certify 
that  said  S.  B.  Dickinson,  of  Watertown,  S.  Dak.,  is  to  examine 
applicants  for  the  National  Life  &  Trust  Co.  to  the  amount  of  said 
premium,  which  is  $243105,  being  the  first  year's  premium  on  $5,000 
20-year  endowment,   in  consideration  of  which  he  has  given  his 
notes  for  $97.22  and  $145.83  payable  on  Feb.  1st,  1903.     [Signed] 
Wm.  M.  Colby."    In  the  due  course  of  business  and  before  maturity 
Colby  sold  and  transferred  plaintiff's  tiotes,  and,  retaining  70  per 
cent,  of  the. proceeds  thereof  as  commission,  remitted  the  balance 
to  the  defendant  company,  by  whom  the  application  for  insurance 
had  been  approved  and 'the  policy  issued  without  any  knowledge 
that  the  foregoihg  stipulation ' had  been  made;    and  the  court  ex- 
pressly found  that  auch  separate  .agreement  was  executed  by  Colby 
without  any  authority,  and  that  the  company  has  never  ratified  the 
same.    However,  plaintiff  was  duly  appointed  medical  examiner  for 
the  city  of  Watertown  and  vicinity,  but  no  applicants  for  insurance 
ever  presented  themselves  for  examination,  and  he  was  obliged  to 
pay  the  notes  in  full  to  the  indorsee  in  due  course.     After  the  pol- 
icy had  been  in  force  nearly  six  months  and  about  one-half  the 
premium  earned,  plaintiff  informed  the  defendant  of  his-  arrange- 
ment with  Colby  to  pay  the  promissory  notes  by  the  examination 
of  applicants  for  insurance  at  $5  each,  and  demanded  a  return  of 
the  entire  premium  paid,  for  the  reason  that  no  such  afpplicants  had 
presented   themselves   for   examination.     The   defendant   company 
having  refused  to  ratify  this  Colby  arrangement,  or  comply  with 
the  demand  that  the  money  be  returned,  plaintiff  deposited  the  pol- 
icy of  insurance  in  a  Watertown  bank,  and  instituted  this  action 
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which  resulted  in  a  judgment   in  his  favor  for  the  full  amount 
•claimed.    While  such  unilateral  agreement  was  held  to  be  unauthor- 
ized and  void,  the  court  seems  to  have  entertained  the  view  that  it 
was  the  duty  of  the  defendant  to  fully  recognize  the  transaction 
when  informed  of  its  nature,  and  that  plaintiff  was  entitled  to  re- 
cover the  full  amount  of  the  premium  paid.     In  plaintiff's  appli- 
cation, upon  which  the  policy  was  issued,  he  agreed,  for  himself  and 
all  persons  interested,   "that  inasmuch  as  only  the  officers  at  the 
home  office  of  the  company  in  the  city  of  Des  Moines  have  author- 
ity to  detemiine  whether  or  not  a  bond  or  policy  shall  issue  in  any 
application,  and  as  they  act  on  the  written  answers  referred  to,  no 
statements,  promises,  or  information  made  or  given  by  or  to  the 
person  soliciting  or  taking  this  application  for  a  bond  or  policy,  or 
by  or  to  any  other  person,  shall  be  binding  on  the  company  or  in 
any  manner  affect  its  rights,  unless  such  statements,  promises,  or 
information  be  reduced  to  writing,  and  presented  to  the  officers  of 
•  the  company  at  the  honie  office  in  this  application."     The  case  of 
Clevenger  v.  Mutual  Life  Insurance  Co.,  2  Dak.  114,  3  N.  W.  313. 
is  to  the  point  that  it  is  error  to  admit  evide^ice  of  an  agreement 
with  an  agent  that  is  not  consitent  with  the  written  application  and 
policy  of  insurance.    In  view  of  the  foregoing  restrictions  of  which 
plaintiff  had  ample  notice  and  the  universally  recognized  uncertainty 
as  to  the  amount  of  insurance  business  obtainable  in  any  locality, 
it  would  be  unreasonable  to  conclude  that  even  Colby  intended  to 
enter  into  an  agreement  to  furnish  any  more  applicants  for  medical 
examination  than  could  be  induced  to  become  prospective  policy- 
holders, and  the  court  was  fully  justified  in  finding  to  the  effect 
that  plaintiff  was  charged  with  knoNvledge  that  Colby  had  no  au- 
thority to  make  such  an  unusual,  as  well  as  unintelligible  contract. 
In  an  action  presenting  a  question  similar  to  this  upon  prin- 
ciple, where  a  general  agent  of  an  insurance  company  was  em- 
ployed for  a  stated  term  at  a  specified  commission  on  all  business 
done,  it  was  held  that  the  company  might  discontinue  such  business 
at  any  time  without  a  breach  of  contract  affording  a  basis  for  re- 
covery, and  that  plaintiff  was  not  entitled  to  even  nominal  dam- 
ages.    Pellet  V.   Manufacturers'  &  Merchants'  Ins.  Co.,  104  Fed. 
502,  43  C.  C.  A.  669.    There  is  nothing  affixed  to  the  signature  of 
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Coiby  to  indicate  that  he  was  acting  in  a  representative  capacity  for 
the  purpose  of  creating  an  obligation  on  the  part  of  the  company 
to  furnish  applicants  for  medical  examination,  and  were  he  the  de- 
fendant in  this  action,  it  would  not  be  competent  for  him  to  at- 
tempt to  avoid  personal  liability  by  testifying  that  he  was  acting  in . 
such  capacity.  Schriner  v.  Dickinson,  20  S.  D.  —  107,  N.  W.  536. 
So  '*an  agreement  between  the  agent  of  an  insurance  company  and 
an  applicant  for  insurance,  whereby  the  former,  without  authority 
from  the  company,  accepted,  by  way  of  satisfaction  of  a  premium 
payable  in  money,  articles  of  personal  property,  is  a  fraud  upon  the 
company,  and  no  valid  contract  against  it  arises  therefrom."  Hoff- 
man v.  Hancock  Mutual  Life  Insurance  Co.,  92  U.  S.  161,  23. 
Confessedly  Colby  was  without  even  ostensible  authority  to  bind  the 
company  otherwise  than  as  specified  in  plaintiff's  written  applica- 
tion for  insurance,  and  under  all  the  facts  and  circumstances  it  was 
erroneous  to  impose  liability  upon  the  defendant  on  account  of 
such  unauthorized,  unratified,  and  individual  undertaking. 
The  judgment  appealed  from  is  reversed. 


STATE  V.  PRATT. 

Rev.  Code  Cr.  Proc.  §  630,  provides  that  If  a  defendant  prosecuted 
for  a  public  ofTense,  whose  trial  has  not  been  postponed  on-  his  applica- 
tion, is  not  brought  to  trial  at  the  next  term  of  court  in  which  the  in- 
dictment or  Information  is  triable,  the  court  must  order  the  prosecu- 
tion to  be  dismissed  unless  good  cause  Is  shown  to  the  contrary.  Sec- 
tion 778  declares  that  If  any  person  shall  be  committed  for  a  criminal 
matter  and  not  admitted  to  ball,  and  shall  not  be  tried  on  or  before  the 
second  term  of  the  court  having  Jurisdiction  of  the  offense,  the  prison- 
er shall  be  set  at  liberty  by  the  court,  unless  the  delay  shall  happen  on 
the  prisoner's  application;  and  if  the  court  at  the  second  term  shall  be 
satisfied  that  .due  exertions  have  been  made  to  procure  the  evidence  on 
behalf  of  the  state,  and  that  there  are  reasonable  grounds  to  believe  that 
such  evidence  may  be  procured  at  the  third  term,  the  case  maj*  be  con- 
tinued until  the  third  term,  etc.  Held,  that  defendant,  was  not  entitled 
to  his  discharge  because  of  the  granting  of  a  continuance  to  the  state 
for  absence  of  witnesses  at  the  same  term  at  which  the  Information 
was  filed. 

Under  Rev.  Code  Cr.  Proc.  §  778,  providing  that  a  prisoner  shall 
not  be  discharged  on  habeas  corpus  if  It  appears  that  he  is  in  custody 
by  virtue  of  process  from  any  court  legally  constituted,  unless  such 
court  has  exceeded  the  limit  of  its  Jurisdiction  as  to  a  matter  of  place. 
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sum,  or.pei'dou,  or  where,  though  the  original  imprisonment  was  law- 
ful, yet  by  some  act,  omission,  or  event  which  has  subsequently  taken 
place  the  party  has  become  entitled  to  his  discharge,  a  writ  of  habeas 
corpus  cannot  be  used  to  review  errors  or  irregularities  occurring  in 
the  proceedings,  or  judgment,  but  only  to  determine  the  jurisdiction  of 
the  trial  court. 

(Opinion  filed,  April  6,  1906.) 

Appeal  from  Circuit  Court,  Lyman  County.  Hon.  Frank  B. 
Smith,  Judge. 

Habeas  corpus  by  Henry  Pratt  to  obtain  his  release  from  im- 
prisonment on  a  charge  of  perjury.  From  an  order  denying  a  writ, 
petitioner  appeals.     Affirmed. 

James  Brown,  J,  G.  Bcertinc  and  A,  B.  Chubbock,  for  appellant. 

A  party  charged  with  crime  has  a  constitutional  right  to  a 
speedy  trial,  and  the  court  has  tio  discretionary  pozver  to  deny  him 
a  right  so  important,  and  to  prolong  his  imprisonment  without 
such  trial  beyond  the  time  provided  by  law.  People  v.  Morino,  24 
Pac.  892.  A  defendant  is  entitled  to  be  discharged  where  his  case 
had  not  been  tried  as  required  by  statute.  In  re  McMicken,  18  Pac. 
473;  State  V.  Brodie,  35  Pac.  137;  Cummins  v.  People,  34  Pac. 
734;   Re  Badgerow,  56  L.  R.  A.  513. 

5*.  JV.  Clark,  Atty,  Gen,,  and  Wm.  Williamson,  Jr.,  State's  At- 
iorncy,  for  the  State. 

Habeas  corpus  cannot  operate  as  a  writ  of  error  and  if  the 
court  possesses  requisite  jurisdiction,  no  matter  what  errors  or  ir- 
regularities occur  in  the  proceedings  or  judgment,  provided  they 
are  not  of  such  a  character  as  to  render  them  void,  its  action  cannot 
be  reviewed  or  examined  into.  p.  Ency.  Plead.  &  Prac.  1062 ;  State 
ex  rel,  v.  Phillips,  Sheriff,  73  Minn,  yj]  Wales  v.  Whitney,  144  U. 
S.  564;   In  re  Taylor,  7  S.  D.  382. 

CORSON,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  Lyman  county  denying  the  defendant,  Henry  Pratt,  a  writ 
of  habeas  corpus.  The  defendant  and  petitioner  in  his  petition  for 
a  writ  stated  in  substance  that  on  July  5,  1905,  a  complaint  was 
filed  in  a  justice's  court  in  Lyman  county  charging  hira  jointly 
with  two  other  persons  with  the  commission  of  the  crime  of  per- 
jury;  that  he  was  arrested  and  on  the  loth  day  of  January,  brought 
before  the  justice,  and  waiving  an  examination,  he  was  held  to  an- 
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swer  the  charge  in  the  circuit  court,  and  his  bail  fixed  at  $i,ooo; 
that  on  the  13th  day  of  January,  an  information  was  filed  charging 
him  and  the  other  two  persons  named  as  defendants  with  the  com- 
mission of  the  said  crime  of  perjury;  that  on  the  15th  day  of  Jan- 
uary, the  said  information  was  dismissed  by  the  state's  attorney  by 
leave  of  court,  and  on  the  same  day  he  filed  a  separate  information* 
against  this  petitioner  charging  him  with  the  commission  of  said 
offense;  that  he  appeared  in  said  court  and  moved  to  vacate  and 
set  aside  said  information  on  the  ground  that  he  has  not  been  held 
to  answer  to  the  charge  therein  contained,  which  motion  was  de- 
nied; that  thereupon  he  demurred  to  said  information  which  de- 
murrer was  by  the  court  overruled.  He  then  pleaded  to  said  in- 
formation and  demanded  an  immediate  trial;  that  the  state's  at- 
torney thereupon  moved  the  court  for  a  continuance  of  the  cause 
until  the  next  term  of  court  on  the  ground  of  the  absence  of  ma- 
terial witnesses,  which  motion  was  granted,  and  said  petitioner 
then  demanded  that  the  prosecution  be  dismissed,  and  he  be  dis- 
charged from  custody  which  was  denied  by  the  circuit  court  and  a 
petition  herein  was  filed  in  said  court  for  a  writ  of  habeas  corpus. 

It  is  contended  by  the  petitioner  (i)  that  the  second  informa- 
tion filed  by  the  state's  attorney  charging  him  individually  with  the 
crime  of  perjury  was  unauthorized  for  the  reason  that  he  had  never 
had  a  preliminary  hearing  or  appeared  for  ia  preliminary  hearing 
upon  that  charge;  (2)  that  the  affidavits  filed  on  the  part  of  the 
state  on  the  motion  for  a  continuance  did  not  show  sufficient  cause 
therefore,  and  (3)  that  he  was  entitled  to  his  discharge  under  the 
provisions  of  section  630,  Rev.  Code  Cr.  Proc.,  which  reads  as  fol- 
lows :  **If  a  defendant,  prosecuted  for  a  public  offense,  whose  trial 
has  not  been  postponed  upon  his  application,  is  not  brought  to  trial 
at  the  next  term  of  court  in  which  the  indictment  or  information 
is  triable,  the  court  must  order  the  prosecution  to  be  dismissed,  un- 
less good  cause  to  the  contrary  be  shown." 

It  is  contended  by  the  Attorney  General  in  support  of  the  trial 
court's  decision  that  the  first  two  grounds  stated  present  questions 
as  to  errors  of  law  occurring  in  the  proceedings,  reviewable  only 
upon  a  motion  for  a  new  trial  and  upon  writ  of  error,  and  do  not 
constitute  grounds  for  the  issuance  of  a  writ  of  habeas  corpus,  and 
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(2)  that  the  time  at  which  the  petitioner  can  claim  his  discharge 
under  the  statute  has  not  yet  arrived,  as  the  continuance  was  grant- 
ed at  the  term  of  the  court  in  which  the  information  was  filed,  and 
that  it  is  only  when  the  continuance  is  granted  at  a  subsequent 
term  as  provided  in  section  778,  Rev.  Code  Cr.  Proc,  that  he  would 
be  entitled  to  his  discharge.  That  section  reads  as  follows:  "If 
any  person  shall  be  committed  for  a  criminal  or  supposed  criminal 
matter,  and  not  admitted  to  bail,  and  shall  not  be  tried  on  or  before 
the  second  term  of  the  court  having  jurisdiction  of  the  offense,  the 
prisoner  shall  be  set  at  liberty  by  the  court,  unless  the  delay  shall 
happen  on  the  application  of  the  prisoner;  if  such  court  at  the  sec- 
ond term  shall  be  satisfied  that  due  exertions  have  been  made  to 
procure  the  evidence  for  and  on  behalf  of  the  state,  and  that  there 
are  reasonable  grounds  to  believe  that  such  evidence  may- be  pro- 
cured at  the  third  term,  they  shall  have  power  to  continue  such  case 
till  the  third  term ;  if  any  such  prisoner  shall  have  been  admitted  to 
bail  for  a  crime  other  than  a  capital  offense,  the  court  may  con- 
tinue the  trial  of  said  cause  to  a  third  term,  if  it  shall  appear  by 
oath  or  affirmation  that  the  witnesses  for  the  state  are  absent,  such 
witnesses  being  mentioned  by  name,  and  the  court  shown  wherein 
their  testimony  is  material."  It  is  claimed  by  the  petitioner  that 
there  is  a  conflict  between  the  provisions  of  these  two  secticMis,  but 
we  think  upon  a  careful  examination  these  provisions  can  be  har- 
monized, but  it  is  not  necessary  to  determine  this  question  on  this 
appeal  as  he  was  not  entitled  to  his  discharge  under  either  section. 
The  information  as  we  have  seen  was  filed  at  the  January  term  of 
the  circuit  court,  and  the  time  at  which  he  might  claim  his  dis- 
charge has  not  yet  arisen.  The  law  seems  to  be  well  settled  that 
the  writ  of  habeas  corpus  cannot  be  substituted  for  a  writ  of  error, 
and  that  mere  errors  occurring  in  the  proceedings  that  do  not  go  to 
the  jurisdiction  of  the  court  cannot  be  reviewed  under  this  writ. 
The  law  applicable  to  this  subject  is  thus  stated  in  Ency.  of  Plead. 
&  Prac. :  "Habeas  Corpus  cannot  operate  as  a  writ  of  error,  and  if 
the  court  possesses  requisite  jurisdiction,  no  matter  what  errors  )r 
irregularities  occur  in  the  proceedings  or,  judgment,  provided  they 
are  not  of  such  character  as  to  render  them  void,  its  action  cannot 
be  reviewed  or  examined  into/'    9  Ency.  Plead.  &  Prac,  p.  1062. 
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The  rule  thus  stated  seems  to  be  supported  by  the  great  weight  of 
authority.  State  ex  rel.  v.  Phillips,  Sheriff,  73  Minn.  JT,  75  N.  W. 
1029;  In  re  Langston  55  Neb.  310,  75  X.  W.  828;  Wales  v.  Whit- 
ney, 114  U.  S.  564,  5  Sup.  Ct.  1050;  Oteiza  v.  Jacobus,  136  U.  S. 
330,  10  Sup.  Ct.  103 1 ;  Arkansas  Industrial  Co.  v.  Neel,  48  Ark. 
283,  3  S.  W.  631;  In  re  Savin,  131  U.  S.  267,  9  Sup.  Ct.  699; 
Davis  V.  Beason,  133  U.  S.  333,  10  Sup.  Ct.  299;  Barton  v.  Saun- 
ders, 16  Or.  51,  16  Pac.  921 ;  Ex  parte  Hartman,  44  Cal.  32;  Sen- 
nott's  Case,  146  Mass.  489,  16  N.  E.  448;  In  re  Taylor,  7  S.  D. 
382.  64  N.  W.  253,  45  L.  R.  A.  136. 

The  habeas  corpus  act  of  this  state  seems  to  have  been  based 
upon  this  theory  of  the  law,  as  section  773,  Revised  Code  Criminal 
Proc,  provides  as  follows:  "If  it  appears  that  the  prisoner  is  in 
custody  by  virtue  of  process  from  any  court  legally  constituted,  he 
can  be  discharged  only  for  some  of  the  following  causes :  ( i )  When 
the  court  has  exceeded  the  limit  of  its  jurisdiction,  either  as  to  the 
matter,  place,  sum,  or  person.  (2)  Where,  though  the  original  impris- 
onment was  unlawful  (lawful),  yet  by  some  act,  omission,  or  event, 
which  has  subsequently  taken  place,  the  party  has  become  entitled 
to  his  discharge.  *  *  *  It  will  be  observed  by  these  subdivisions  of 
the  section  that  the  question  to  be  investigated  under  them  is  as  to 
the  jurisdiction  of  the  court.  Clearly  in  the  case  at  bar  there  was 
no  want  of  jurisdiction  of  the  court  as  the  information  and  the  ap- 
pearance of  the  defendant  and  pleading  thereto  gave  the  court  juris- 
diction of  the  subject-matter  and  of  the  person  of  the  petitioner. 
Whether  or  not  the  information  was  properly  based  upon  the  pre- 
liminary examination  was  a  question  within  the  jurisdiction  of  the 
circuit  court  to  determine  and  whether  or  not  its  determination  was 
right  or  erroneous  cannot  be  reviewed  in  habeas  corpus  proceedings, 
and  we  are  of  the  opinion  that  as  the  application  for  a  continuance 
was  made  at  the  term  in  which  the  information  was  filed  the  ques- 
tion as  to  whether  or  not  the  court  committed  error  in  granting  the 
continuance  is  not  the  subject  of  review  in  habeas  corpus  proceed- 
ings. The  court  was  clearly  right,  therefore,  in  denying  the  pe- 
titioner's application,  and  in  refusing  to  issue  the  writ  as  it  clearly 
appeared  from  the  statements  made  in  the  petition  that  there  was 
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no  question  presented  that  could  properly  be  reviewed  in  habeas 
corpus  proceedings. 

It  was  contended  on  the  argument  on  the  part  of  the  petitioner 
that  under  the  ruling  of  the  circuit  court  he  was  denied  the  right  of 
a  '*speedy,  public  trial"  as  provided  by  the  state  Constitution.  But 
this  provision  of  the  Constitution  must  be  given  such  a  construc- 
tion that  the  officers  representing  the  state  in  prosecuting  criminal 
offenses  shall  be  allowed  reasonable  time  in  which  to  secure  the  at- 
tendance of  witnesses.  We  think  the  lawmaking  power  has  care- 
fully guarded  the  rights  of  a  defendant^in  this  respect  by  requiring 
due  diligence  on  the  part  of  such  officers  in  bringing  parties  to  trial, 
and  providing  that  after  a  reasonable  delay  the  defendant  shall  be 
discharged  from  custody. 

The  order  of  the  circuit  court,  denying  the  writ,  is  affirmed. 

HANEY,  J.,  concurs  only  in  the  conclusion  that  the  order  ap- 
pealed from  should  be  affirmed. 


BANDOW  V.  WOLVEN. 

The  mere  recording  of  an  instrument  In  the  form  prescribed  for 
tax  deeds  would  not  of  itself  start  the  running  of  the  special  statute  of 
limitations  prescribed  by  Laws  1891,  p.  69,  c.  14,  §  122,  declaring  that 
no  action  shall  be  commenced  to  recover  posesssion  of  land  sold  for 
taxes,  etc.,  unless  begun  within  three  years  after  the  recording  of  the 
tax  deed,  etc. 

Where  the  assessor's  book,  containing  the  assessment  in  question, 
was  returned  in  due  time,  with  the  required  affidavit  and  a  certificate 
of  the  county  auditor,  that  it  was  subscribed  and  sworn  to  by  the  as- 
sessor, as  required  by  Laws  1891,  p.  41,  c.  14,  §  40,  the  oath  having 
been  in  fact  administered,  there  was  a  substantial  compliance  with  the 
statute,  though  the  assessor  neglected  to  sign  the  affidavit. 

Where  a  tax  roll  contains  a  certificate  of  the  county  auditor  that 
it  was  subscribed  and  sworn  to  by  the  assessor,  as  required  by  Laws 
1891,  p.  41,  c.  14,  §  40,  it  will  be  presumed  that  the  certificate  is  true 
as  to  the  administering  of  the  oath,  though  the  affidavit  of  the  assessor 
is  not  signed. 

An  unverified  assessment  roll  is  not  a  nullity. 

An  assessment  roll  was  headed  across  the  tops  of  the  columns  with 
the  words  and  letters:  *'Name  of  Owner.  Description.  What  Part. 
Sec.  or  Lot.  Twp.  or  Block.  Range.  Number  of  Acres  of  Land." 
In  the  first  column  was  placed  the  name  of  the  owner,  and  under  the- 
letters  "S.  E."  were  ditto  marks,  and  under  the  columns  for  section, 
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township,  range,  and  acres  were  placed,  respectively,  the  numbers  24, 
112,  67,  and  160.  Held,  to  constitute  a  valid  assessment  of  the  S.  E. 
y^  of  section  24,  township  112,  range  67. 

Laws  1891,  p.  63,  c.  14,  §  104,  provided  that  the  notice  of  sale  of 
land  for  taxes  should  contain  a  notification  that  all  lands  on  , which 
tax3s  of  the  preceding  year  or  years  remain  unpaid  would  be  sold,  the 
time  and  place  of  sale,  and  that  such  notice  should  contain  a  list  of 
the  lands  to  be  sold  and  the  amount  of  taxes,  both  real  and  *pefsonal, 
due.  A  notice  of  sale  was  headed  with  a  recital  that  the  annexed  list 
of  real  property  had  become  delinquent  by  reason  of  noiy-p.ay^nept  of 
taxea  for  the  year  1893  and  prior  years,  and  that  the  property  would 
be  sold  to  satisfy  the  taxes,  with  penalty.  Interest,  and  cost^,'ett;.'  The 
list  was  headed  by  the  words-:  * 'Name.- Description;  Sec;'Tax."'Persl. 
Pnlty  &  Int.  Total."  Underneath  this  were  the*  words  aii<t  #0gures: 
"St.  Lawrence  Township — 112 — 67."  Below  this,  the  following:  **F. 
T.  Day  se  qr  24  26  16  2  45  28  61."  Held,  that  such  notice,'  propertly 
construed,  constituted  a  notice  that  the  S.  E.  1/^  of'section'247  in  St. 
Lawrence  township,  was  delinquent,  that  the  taxes  amounted  (to  $26.16, 
penalty  and  Interest  $2.45,  and  the  total  amount  due  w^s  $28,61,  and 
was  therefore  sufficient. 

Under  Rev.  Civ.  Code,  §  2432,  providing  that  "the  law  disregards 
trifles,"  an  error  of  9  cents  in  computing  the  penalty  and  interest 
against  land  sold  for  taxes,  and  the  fact  that  the  land  was  sold  for  23 
cent'?  in  excess  of  what  was  lawfully  chargeable  against  it,  did  not  in- 
validate the  sale,  especially  where  the  owner  took  no  steps  to  have  the 
error  corrected  until  after  the  three-year  limitation  provided  by  Laws 
.1891,  p.  69,  c.  14,  §  122,  had  expired. 

Laws  1891,  p.  63,  c.  14,  §  104,  requires  that  the  notice  of  sale  of 
land  for  taxes  shall  be  published  once  a  week  for  three  consecutive 
weeks  commencing  the  first  week  in  October  preceding  the  sale.  The 
printer's  affidavit  of  the  publication  of  the  notice  in  question  certified 
that  it  was  printed  in  his  newspaper  for  three  successive  issues,  the 
first  publication  being  made  October  5,  1894,  and  the  last  on  Octo,ber 
26,  1894.  Held,  that  such  affidavit  showed  that  the  notice  was  not 
published  "for  three  successive  weeks,"  as  required. 

That  the  notice  of  sale  of  land  for  taxes  was  not  published  "for 
three  successive  weeks,"  as  required  by  Laws  1891,  p.  63,  c.  14,  §  104, 
is  not  a  defect  which  can  be  raised  by  the  land  owner  after  the  expira- 
tion of  the  three-year  limitation  imposed  by  section  122  (page  69). 

That  the  return  of  the  published  notice  required  before  the  issu- 
ance of  a  tax  deed  did  not  show  that  the  owner  of  the  land  was  a  non- 
resident was  not  a  defect  that  the  owner  could  raise  after  the  expira- 
tion of  the  three-year  limitation,  prescribed  by  Laws  1891,  p.  69,  c.  14, 
$  122. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Hand  County.  Hon.  Lorinc  E. 
Gaffy,  Judge. 
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Action  by  Loverta  J.  Bandow  against  John  W.  Wolven.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

B.  A,  Knight  and  /.  H.  Cole,  for  appellant. 

The  omission  of  the  magistrate's  certificate  that  the  oath  cer- 
tified and  signed  by  the  assessors  were  administered  to  them,  does 
not  invalidate  the  list,  when  in  fact  the  oath  was  administered. 
Desty  on  Tax.  Vol.  i,  p.  585,  note  23;  Blodgett  v.  Holbrook,  39 
Vt.  336.  The  presumption  is  that  oath  was  taken.  Sess.  Laws 
1897,  Chap.  32,  p.  82;  McClure  v.  Warner,  20  N.  W.  387.  An 
assessment  headed  across  the  tops  of  the  columns  with  the  words 
and  letters :  "Names  of  Owner.  Description.  What  Part.  Sec.  or 
Lot.  Twp.  or  Block.  Range.  Number  of  Acres  of  Land."  In  the 
first  column  was  placed  the  name  of  the 'owner  and  under  the  let- 
ters "S.  E."  were  ditto  marks,  and  under  the  column  for  Sec.  Twp. 
and  Acres  were  placed,  respectively,  the  numbers  24,  112,  67  and 
160,  is  a  sufficient  description  on  which  to  base,  a  valid  assessment 
of  the  Southeast  quarter  of  Section  24,  Township  112,  Range  67. 
Black  on  Tax  Titles,  Sec.  114.  Jcnks  v.  McTigne,  22  Fed.  Rep. 
T48:  Judd  V.  Anderson,  51  la.,  345;  Griffin  v.  Tuttle,  74  la.  219; 
Ijur^.lick  V.  Connelly,  69  la.  458;  Greenwood  v.  LaSalle,  137  111. 
227;  Cairo  v.  Mathews,  152  111.  158;  Carrington  v^  People,  195 
111.  484;  Bowen  v.  O'Donnell,  29  ^Minn.  135;  Law  v.  The  People, 
^  111.  268;  Fowler  v.  The  People,  93  111.  116.  A  description  of 
land  by  well  understood  abbreviations  is  sufficient  as  by  the  abbre- 
viations used  in  the  land  office.  Desty  on  Tax.  Vol.  i,  p.  568;  Peo- 
ple v.  Crockett,  33  Cal.  150.  After  a  title  has  been  held  under  a 
tax  deed  for  the  time  fixed  by  statute,  all  questions  as  to  the  reg- 
ularity of  the  tax  proceedings  except  those  which  concern  the  power 
and  jurisdiction  of  the  taxing  officers  or  the  fraud  or  misconduct 
of  the  parties  are  set  at  rest.  Cooley  on  Taxation,  Chap.  X,  302- 
568.  If  the  tax  deed  contains  a  perfect  description  of  the  land  con- 
veyed, it  is  protected  by  the  statute  of  limitations  from  impeachment 
by  evidence  that  the  descrI*:)tion  en  the  assessment  roll  and  in  the 
sale  certificate  was  fatally  defective.  Blackwell  on  Tax  Titles,  Sec. 
498 ;   Cooley  on  Taxation,  564. 

S.  V,  Christ'  and  Crigsby  &  Crigsby,  for  respondent. 

A  clear,  accurate  and  intelligible  description  of  the  land  as- 
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sessed  is  essential  as  a  basis  for  taxation,  and  where  the  description 
is  insufficient  the  taxing  officers  are  without  jurisdiction  to  levy  the- 
lax,  and  the  statute  of  limitations  cited  by  counsel  for  appellant 
does  not  run  in  favor  of  a  tax  deed  based  on  a  levy  made  upon  such 
an  assessment.  Black  on  Tax  Titles,  Sec.  452 ;  Larson  v.  Dickey, 
58  N.  W.  167;  Petit  V.  Flint,  72  N.  W.  238;  Upton  v.  People,  S 
N.  E.  358;  Van  Cise  v.  Carter,  9  S.  D.  234;  Stokes  v.  Allen,  is 
S.  D.  423;  Turner  v.  Hand  County,  11  S.  D.  351 ;  Keith  v.  Hay- 
den,  26  Minn.  212;  Power  v.  Larabee,  2  X.  D.  141;  Power  v. 
Bowdle,  3  N.  D.  107 ;  Sheets  v.  Paine,  10  N.  D.  .103.  The  statute 
requiring  the  verification  is  mandatory.  Its  omission  is  fatal,  and 
goes  to  the  groundwork  of  the  tax,  hence  defeats  the  jurisdiction 
to  lay  the  tax.  Laws  of  1891,  Chapter  14,  Sec.  40;  Eaton  v.  Ben- 
nett, ID  N.  D.  346;.  Lee  v.  Crawford,  10  N.  D.  482.  Where  there 
are  no  signs  or  words  to  indicate  that  the  figures  set  out  in  the  tax 
record  mean  dollars  and  cents  the  sale  is  void  and  passes  no  title  to 
the  purchaser.  Nowlen  v.  Hull,  87  N.  W.  222;  Anderson  v.  Post, 
38  S.  W.  283.  When  description  is  insufficient  in  the  notice,  sale 
is  void.  Wilson  v.  Abemathy,  21  So.  Rep.  150;  Eastman  v.  Gur- 
ney,  49,  Pac.  Rep.  310.  The  description  of  the  premises  to  be  sold 
given  in  the  notice  must  be  such  that  the  exact  land  to  be  sold  cait 
be  determined  from  it.  Richardson  v.  Simpson,  33  Atlantic  Rep. 
457.  A  tax  sale  is  void  where  it  is  had  without  a  legal  notice  of 
sale.  Sweigle  v.  Gates,  9  N.  D.  538;  Lee  v.  Crawford,  10  X.  D. 
482.  An  affidavit  of  the  publication  of  a  notice  of  tax  sale  must 
contain  all  the  facts  the  statute  requires  it  to  show.  Rustin  v.  Mer- 
chants' &  Miners'  Tunnel  Co.,  47  Pac.  Rep.  300;  Black  on  Tax 
Titles,  Sec.  214.  The  affidavit  must  show  on  its  face  that  the  stat- 
utory requirements  have  been  complied  with.  Esker  v.  Hefferman, 
41  X.  E.  1113;  Hughes  v.  Caune,  26  X.  E.  517.  Xotice  is  neces- 
sary to  terminate  the  period  of  redemption,  and  it  is  a  conditiorr 
precedent  to  the  right  of  the  purchaser  to  demand  a  deed.  A  deed 
issued  without  the  notice  or  on  a  defective  notice  does  not  terminate 
the  period  foi  redemption,  2^  Am.  &  Eng.  Enc.  Law,  {2C^)  860;  Dcs- 
ty.  Taxation  ,883;  Devlin,  Deeds,  1396;  Jaggard,  Taxation,  506. 
A  tax  deed  issued  before  the  expiration  of  the  period  of  redemption 
is  void.     Griffin  v.  Johnson,  108  X.  W.  438;    People  v.  Hagadom^ 
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104  X.  Y.  523;  Thompson  v.  Burhans,  61  N.  Y.  65;  Doughty  v. 
Hope,  5  Denio,  595;  Patts  v.  Cooley,  51  Wis.  353;  Grimes  v.  El- 
lyson,  105  N.  W.  418;  Rector  v.  Maloney,  15  S.  D.  271.  One 
holding  under  a  void  deed  cannot  claim  benefit  of  the  statute  of 
lim!tations.  Crisman  v.  Johnson,  47  Pac.  Rep.  296;  Lee  v.  Craw- 
ford, 10  N.  D.  488;  Sheets  v.  Paine,  10  N.  D.  103.  Limitation 
laws  cannot  compel  a  resort  to  legal  proceedings  by  one  who  is  al- 
ready in  the  complete  enjoyment  of  all  he  claims.  Cooley  Const. 
Limitations,  (6th  ed.)\449;  Groesbeck  v.  Seeley,  13  Mich.  329; 
Case  V.  Dean,  16  Mich.  12;  Feller  v.  Clark,  31  X.  W.  175;  Baker 
V.  Kelley,  11  Minn.  480;  Joslyn  v.  Rockwell,  128  X.  Y.  339;  Tay- 
lor V.  Miles,  5  Kan.  498;  Baldwin  v.  Merriam,  (Neb.)  20  N.  W. 
250;   Harding  v.  Butts,  18  111.  503;   Newland  v.  Marsh,  19  111.  376. 

HANEY,  J.  This  is  an  action  to  determine  adverse  claims  to 
a  quarter  section  of  land  situate  in  Hand  county,  title  to  which  is  in 
the  plaintiff  unless  divested  by  a  tax  deed,  fair  on  its  face,  recorded 
more  than  three  years  before  the  action  was  commenced. 

There  has  been  a  special  limitation  applicable  to  this  class  of 
actions  in  this  jurisdiction  since  long  prior  to  the  transactions  here 
involved.  In  1891  it  was  stated  in  the  following  language:  "Xo 
action  shall  be  commenced  by  the  former  owner  or  owners  of  lands, 
or  by  any  person  claiming  under  him  or  them,  to  recover  possession 
of  land  which  has  been  sold  and  conveyed  by  deed  for  non-payment 
of  taxes,  or  to  avoid  such  deed,  unless  such  action  shall  be  com- 
menced within  three  years  after  the  recording  of  such  deed,  and  not 
until  all  taxes,  interest  and  penalties,  costs  and  expenses  shall  be 
paid  or  tendered  by  the  parties  commencing  such  action."  Laws  1891, 
p.  69,  c.  14,  §  122.  The  language  has  been  modified  in  later  enact- 
ments, but  such  modifications  do  not  affect  the  questions  presented 
by  this  appeal.  Rev.  Pol.  Code,  §  2214.  It  requires  no  argument 
to  show  that  the  mere  recording  of  an  instrument  in  the  form  pre- 
scribed for  tax  deeds  would  not  of  itself  cause  the  running  of  the 
statute.  Moran  v.  Thomas,  19  S.  D.  469,  104  X.  W.  212.  As  said 
by  the  Supreme  Court  of  Colorado:  "It  will,  of  course,  be. admit- 
ted that  there  are  some  objections  against  tax  titles  that  cannot  be 

Vol.  20.  S.  D.  29. 
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obviated  by  statute,  as  the  effect  would  be  to  deprivl  the  owner  of 
property  without  due  process  of  law.  Among  illustrations  of  de- 
fects of  this  nature  may  be  enumerated  instances  where  the  property 
sold  was  not  within  the  jurisdiction  of  the  tax  district,  or  that  the 
sale,  in  fact,  never  took  place;  but  as  a  general  rule  all  questions 
with  reference  to  tax  proceedings,  except  such  as  go  to  the  power 
and  jurisdiction  of  the  taxing  officers,  or  the  fraud  and  misconduct 
of  the  parties,  are  barred  by  the  statute.  Black  on  Tax  Titles,  § 
284."  Crisman  v.  Johnson,  23  Colo.  264,  47  Pac.  296.  Therefore, 
in  dealing  with  a  tax  title,  departures  from  strictly  accurate  meth- 
ods of  procedure  are  of  three  classes:  (i)  Those  which  are  imma- 
terial; (2)  those  which  invalidate  the  sale  before  the  deed  has  been 
of  record  three  years;  and  (3)  those  which  invalidate  the  sale  not- 
withstanding the  special  Hmitation.  In  the  case  at  bar  scarcely  any 
step  in  the  tax  proceeding,  from  the  assessment  of  the  property  to 
the  recording  of  the  deed,  strictly  conformed  to  the  requirements  of 
the  statute.  But  the  deed  which  is  valid  on  its  face  was  of  record 
more  than  three  years  when  this  action  was  commenced  and  none 
of  the  defects  is  available  except  one  belonging  to  the  third  class. 
Concerning  what  defects  are  available  notwithstanding  special  limit- 
ations the  authorities  are  conflicting,  and  the  question  must  be  de- 
termined in  each  particular  case  with  reference  to  the  laws  of  the 
jurisdiction  in  which  it  arises,  and  the  underlying  principle  that 
failure  to  do  what  might  have  been  dispensed  with  may  be  cured  by 
operation  of  a  special  limitation.  With  these  general  observations 
we  proceed  to  consider  the  particular  defects  discloesd  by  the  record 
in  this  case. 

Regarding  the  assessment  upon  which  defendant's  tax  title 
rests,  the  learned  circuit  court  found  as  follows :  "That  the  assessor 
for  the  township  of  St.  Lawrence,  in  said  Hand  county,  in  which 
said  land  is  situated,  made  no  verified  return  of  the  assessment  of 
property  in  said  township  for  the  year  1893;  that  the  book  which 
purports  to  be  the  assessment  book  of  said  township  for  said  year 
of  1893,  is  not  verified  by  the  affidavit  of  the  assessor  and  does  not 
describe  or  identify  the  land  described  in  plaintiff's  complaint." 
The  statute  then  in  force  contained  these  provisions :  "The  assessor 
shall  add  up  and  note  the  amount  ot  each  column  in  their  assess- 
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ment  books  after  making  the  corrections  made  by  the  town  board  of 
review.  They  shall  also  make  in  each  book,  under  proper  headings 
a  tabular  statement  showing  the  footings  of  the  several  columns 
upos;  the  page  and  shall  add  up  and  set  down,  under  the  respective 
headings,  the  total  amount  of  the  several  columns,  and  on  or  before 
the  first  Monday  in  July,  he  shall  make  return  to  the  county  auditor 
of  his  assessment  books,  and  deliver  therewith  the  lists  and  state- 
ments of  all  persons  assessed,  all  of  which  shall  be  filed  and  pre- 
served in  the  office  of  the  county  auditor.  Such  return  shall  be  ver- 
ified by  his  affidavit  and  substantially  in  the  following  form."  Then 
follows  the  prescribed  form.  Laws  1891,  p.  41,  c.  14,  §  40.  As 
we  understand  the  record,  the  evidence  discloses  the  return  of  the 
assessor's  book  in  due  time  with  the  required  affida,vit  and  a  certifi- 
cate of  the  county  auditor  that  it  was  subscribed  and  sworn,  to  by 
the  assessor,  there  being  no  defect  therein,  except  that  it  does  not 
now  appear  that  the  affidavit  was  subscribed  by  the  assessor.  If  the 
oath  was  in  fact  administered,  there  was  a  substantial  compliance 
w4th  the  statute  though  the  assessor  may  have  neglected  to  sign  the 
affidavit,  and  notwithstanding  the  affidavit  now  appears  not  to  have 
been  signed,  the  presumption  must  prevail  that  the  certificate  is  true 
as  to  the  administering  of  the  oath.  So  we  conclude  from  the  rec- 
ord itself  that  the  return  was  verified.  Moreover,  an  unverified  as- 
sessment roll  is  not  a  nullity.  Avant  v.  Flynn,  2  S.  D.  153,  49  N. 
W.  15.  In  this  instance  the  person  who  made  the  assessment — who 
determined  the  taxable  value  of  the  property — was  duly  elected  or 
appointed  to  perform  that  duty.  He  gave  the  required  bond,  took 
the  required  official  oath,  and  presumptively  performed  the  duty 
with  fidelity.  Nothing  was  wanting  save  his  signature  to  the  affi- 
davit, a  formality  which  did  not  aflFect  any  substantial  feature  of  his 
work,  and  which  might  have  been  dispensed  with  by  the  Legislature 
without  injury  to  any  one  and  without  violating  any  fundamental 
rule  of  property.  So,  even  if  the  return  were  not  verified,  the  irreg- 
ularity would  not  be  available  to  the  plaintiff  in  this  action  what- 
ever might  have  been  its  effect  before  completion  of  the  special  lim- 
itation period. 
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The  description  of  the  property  in  the  assessor's  book  was  as 
follows : 


Name  of 
Owner. 


Description.       i      Sec.  or      j       Twp.  or     \        Range      [    Number  of 
What  part      J        I^ot.        |         Block       ;  |       Acres  of 

III         Laud 


F.  T.  Day 


NK  NW 


SEiSW 


24 


112 


67 


160 


This  is  substantially  the  same  as  the  description  involved  in 
Stoddard  v.  Lyon,  i8  S.  D.  207,  99  N.  W.  11 16,  and  is  sufficient. 
The  description  in  the  treasurer's  sale  book  is  as  follows : 


Name  of    |      Description.  Sec.  or 

Owner.    <|  Part  of  Section.  Lot 

I  Name  of  Town.   | 


Twp.  or 
uiock 


Range      1 


Acres 


F.  T.  Day 


SE  % 


1 


24 


112 


67 


160 


The  letters  "SE"  are  followed  by  the  figures  "Vi"  which  re- 
move the  objections  upon  which  our  former  decisions  regarding  in- 
sufficient descriptions  are  predicated. 

The  published  notice  of  sale  is  to  the  effect  that  the  taxes  on 
the  annexed  list  of  real  property  have  become  delinquent  by  reason 
of  nonpayment  thereof  for  the  year  1893  and  prior  years,  and  that 
said  property  will  be  sold  in  the  manner  provided  by  law  to  satisfy 
said  taxes  with  penalty  and  interest,  together  with  costs,  giving  the 
time  and  place  of  sale.  The  notice  is  signed  by  the  treasurer.  The 
annexed  list  so  far  as  applicable  to  this  case  is  as  follows : 

Pntly  ' 

& 
Name  Description  Sec.  Tax  Persl  Int  Total 


St  Lawrence  Township — 112 — 67, 
F.  T.  Day  se  qr     24    26  16   2  45    28  61 


The  letters  "qr"  are  the  recognized  abbreviations  for  ^'quarter*' 
as  applied  to  weights  and  measures.  Standard  Diet.  *'Sec."  certain- 
ly means  section.  "S.  E."  as  certainly  means  southeast.  It  would 
be  unreasonable  to  assume  that  Hand  county  would  have  more  than 
one  St.  Lawrence  township.  Hence,  there  could  be  but  one  S.  E.  ^^ 
of  section  24,  St.  Lawrence  township,  in  the  county,  and  there  could 
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te  no  uncertainty  as  to  the  land  intended  to  be  sold.  The  words 
and  abbreviations,  **Tax,  Persl,  Pnlty  &  Int,  .Total,"  must  be  con- 
sidered in  connection  with  the  body  of  the  notice,  the  subjects  to 
which  they  relate  and  the  position  in  which  they  stand,  and  when  so 
considered  their  meaning  is  apparent.  The  figures,  "26  16,  245, 
2861,"  necessarily  relate  to  the  amount  of  taxes,  penalty  and  in- 
terest and  total  amount  due.  Notwithstanding  the  absence  of  dollar 
marks,  no  person  of  ordinary  intelligence  would  doubt  that  these 
figures  were  designed  to  express  certain  sums  of  money.  Observing 
that  each  group  of  figures  was  divided  by  a  printer's  space  such  a 
person  would  instantly  conclude  that  the  figures  preceding  the  space 
represented  dollars  and  those  following  it  represented  cents.  It  is 
therefore  clear  that  the  figures  should  be  read  as  if  they  were  writ- 
ten thus:  **$26.i6,  $2.45,  $28.61."'  The  statute  provided:  "Such 
notice  shall  contain  a  notification  that  all  lands  on  which  the  taxes 
of  the  preceding  year  or  years  remain  unpaid  will  be  sold  and  the 
time  and  place  of  the  sale :  and  said  notice  must  contain  a  list  of 
the  lands  to  be  sold  and  the  amount  of  taxes  both  real  and  personal, 
due.'*  Laws  189T,  p.  63,  c.  14,  §  104.  So  the  notice,  properly  con- 
strued, was  to  the  eflfect  that  the  S.  E.  1/4  of  section  24,  St.  Law- 
rence township,  would  be  sold  to  satisfy  due  and  unpaid  taxes  there- 
on tor  the  year  1893  and  prior  years,  amounting  to  $26,16,  penalty 
and  interest  $2.45,  total  $28.61,  together  with  costs  of  sale,  and  sub- 
stantially complied  with  the  requirements  of  the  statute.  It  is  true 
that  this  court  has  severely  criticised  the  omission  of  dollar  marks 
from  tax  sale  notices,  Mather  v.  Darst,  13  S.  D.  75,  82  N.  W.  407, 
and  that  such  omission  has  been  considered  a  fatal  defect  in  other 
jurisdictions,  nevertheless  it  is  so  clear  that  no  one  could  have  been 
misled  by  their  omission  in  this  instance,  we  are  compelled  to  regard 
this  notice  as  sufficient  in  this  respect. 

It  appears  an  error  of  9  cents  was  made  in  computing  penalty 
and  interest  and  that  the  land  was  sold  for  23  cents  in  excess  of  what 
was  lawfully  chargeable  against  it.  Whether  these  errors  were  of 
sufficient  importance  to  invalidate  the  sale  without  reference  to  the 
special  limitation  may  be  a  debatable  question  under  the  authorities. 
27  Am.  &  Eng.  Ency.  (2d  Ed.)  822.  As  it  is  a  maxim  of  our  juris- 
prudence that  '*the  law^  disregards  trifles"  (Rev.  Cjv.  Code,  §  2432), 
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we  think  they  should  not  be  so  regarded.  But,  however  that  may 
be,  they  should  not  have  that  effect  where,  as  in  the  case  at  bar,  the 
owner  has  taken  no  step  to  have  them  corrected  until  after  the 
special  limitation  period  had  expired.  General  Expressions  may  be 
found  in  Mather  v.  Darth,  supra,  apparently  inconsistent  with  this 
conclusion,  but  it  should  be  remembered  that  the  precise  question 
there  decided  is  not  involved  in  this  case  and  that  the  effect  of  the 
special  limitation  was  not  under  consideration. 

The  law  required  the  notice  of  sale  to  be  published  "once  a 
week  for  three  consecutive  weeks  commencing  the  first  week  in  Oc- 
tober preceding  the  sale."  Laws  1891,  p.  63,  c.  14,  §  104.  The 
printer's  affidavit  states  that  it  was  ^'printed  and  published  in  the 
said  newspaper  for  three  successive  issues,  the  first  publication  be- 
ing made  October  5,  1894,  and  the  last  publication  on  October  26, 
1894."  Tnis  court  will  take  judicial  notice  that  there 'were  four 
Fridays  in  October,  1894,  which  fell  on  the  5th,  12th,  19th,  and  26th. 
If  there  were  only  three  publications,  one  on  the  5th  and  one  on 
the  26th,  there  was  a  failure  to  publish  on  either  the  12th  or  19th, 
and  the  notice  could  not  have  been  published  "for  three  consecutive 
weeks."  The  notice  required  by  the  statute  was  not  given,  an  ir- 
regularity which  certainly  would  have  invalidated  the  sale  had  time- 
ly objection  been  made.  Is  it  now  available?  We  think  not.  The 
owner  of  the  land  cannot  be  heard  to  say  that  he  did  not  know  the 
law.  He  knew  that  his  land  was  subject  to  taxation,  that  it  was  as- 
sessable every  year,  that  no  demand  for  taxes  was  necessary,  that 
they  became  delinquent  on  the  1st  day  of  March  of  the  year  after 
they  were  levied,  and  that  if  they  were  not  paid  it  was  the  duty  of 
the  treasurer  to  sell  his  land  to  satisfy  the  same  on  the  first  Monday 
in  November.  The  time  of  the  assessment,  levy,  and  sale  was  pre- 
scribed by  the  statute.  The  law  itself  gave  notice  of  the  time  and 
place  of  sale.  The  Legislature  might  have  dispensed  with  further 
notice.  It  has  declared  that  no  action  shall  be  commenced  by  the 
former  owner  or  by  any  person  claiming  under  him  to  recover  pos- 
session of  land  which  has  been  sold  and  conveyed  by  deed  for  non- 
payment of  taxes,  or  to  avoid  such  deed,  unless  such  action  shall 
be  commenced  within  three  years  after  the  recording  of  such  deed. 
The  declaration  is  comprehensive  and  unqualified.    No  doubt  exists 
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as  to  the  legislative  intent.  By  the  terms  of  the  statute  no  defects 
in  tax  proceedings  are  excepted  from  the  operation  of  the  limita- 
tion; none  should  be  recognized  by  the  courts  except  such  as  are 
required  to  prevent  owners  from  being  deprived  of  their  property 
without  due  process  of  law.  The  legislative  will  should  prevail  to 
the  fullest  extent  possible.  It  is  the  owner's  duty  to  pay  his  taxes 
when  they  become  due.  He  knows  the  consequences  of  failure  to 
do  so,  the  effect  of  the  special  limitation,  and  has  no  cause  to  com- 
plain; ample  opportunity  being  afforded  for  the  protection  of  his 
rights.  If  no  published  notice  of  the  sale  was  necessary,  certainly 
a  defective  one  should  not  be  regarded  as  a  jurisdictional  defect. 
There  was  no  want  of  power.  It  may  have  been  irregularly  pur- 
sued, but  the  irregularity  was  waived  by  the  owner's  failure  to  as- 
sert his  rights  within  the  period  prescribed  by  the  statute,  and  that 
period  is  neither  unjust  nor  unreasonable. 

What  has  been  said  regarding  the  tax  sale  notice  applies  with 
equal  force  to  the  contention  that  the  return  of  the  published  no- 
tice, required  before  the  deed  was  issued,  does  not  show  that  the 
owner  of  the  land  was  a  non-resident.  Assuming  the  record  to  be 
defective  in  this  respect,  and  that  the  defect  was  such  as  to  invali- 
date the  sale  before  the  expiration  of  the  special  limitation,  it  is 
not  now  available  because  such  a  notice  might  have  been  dispensed 
with  altogther,  without  depriving  the  owner  of  his  property  with- 
out due  process  of  law. 

Finally,  it  clearly  appears  that  the  land  was  subject  to  taxation, 
that  its  taxable  value  was  determined  by  the  officer  appointed  for 
that  purpose,  that  a  lawful  tax  was  levied  thereon,  that  such  tax 
was  not  paid,  that  the  land  was  sold  at  the  time  and  place  and  in 
the  manner  provided  by  law ;  and  that  a  deed  fair  on  its  face  was 
issued,  which  was  recorded  more  than  three  years  before  this  action 
was  commenced.  Upon  these  essential  facts  the  tax  title  must  be 
sustained. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 
ordered. 
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HAXSOX  V.  HENDERSON  et  al. 

Where,  in  an  action  for  failure  to  keep  cattle,  the  court  found 
that  the  verdict  for  defendant  on  the  counterclaim  demanded  compen- 
sation for  keeping  the  cattle,  and  for  loss  of  his  own  cattle  by  reason 
of  an  infectious  disease  with  which  plaintiffs  cattle  were  afflicted, 
was  excessive,  and  there  was  no  definite  basis  for  remitting:  a  part 
thereof,  the  verdict  must  be  set  aside,  instead  of  reduced. 

An  excessive  verdict  in  a  trial  involving  unliquidated  damages  is 
not  susceptible  of  correction  by  reducing  the  amount  thereof,  but  must 
be  set  aside  and  a  new  trial  ordered. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Hand  County.  Hon.  Lorixg  E. 
GaKFy,  Judge. 

Action  by  Alfred  J.  Hanson  against  James  Henderson  and  an- 
other, co-partners  doing  business  under  the  firm  name  of  James 
Henderson  &  Son.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

CraiK'ford  &  Taylor,  for  appellant.  JT.  A.  Lynch  and  ,T.  H, 
Null,  for  respondents. 

FULLER,  P.  J.  Plaintiff  brought  this  action  to  recover  $2,890, 
damages  resulting  from  alleged  negligence  on  the  part  of  the  de- 
fendants in  failing  to  provide  suitable  food  and  shelter  for  175  cat- 
tle which  they  undertook  to  keep  for  him  pursuant  to  the  following 
agreement :  *'Wessington,  So.  Dak.,  April  7th,  1902.  This  agree- 
ment, made  this  7th  day  of  April,  1902,  between  Bert  J.  Henderson, 
of  A\'essington,  So.  Dak.,  and  A.  J.  Hanson  of  Poplar  Grove,  111., 
as  follows :  Said  A.  J.  Hanson  has  furnished  said  Bert  J.  Hender- 
son 175  cattle  to  be  kept  one  year  by  said  Bert  Henderson  at  seven 
dollars  ($7.00)  per  head  for  the  year.  Said  Bert  J.  Henderson  to 
keep  cattle  in  a  first-class  manner  and  use  all  efforts  possible  to 
prevent  loss.  Said  A.  J.  Hanson  to  pay  for  these  cattle  as  above 
mentioned  April  6th,  1903."  For  a  complete  defense  to  the  cause 
of  action  stated  in  the  complaint  defendants  plead  strict  compliance 
with  all  the  terms  of  their  contract  and  denied  that  they  were  in  any 
manner  responsible  for  the  death  of  certain  of  the  cattle  or  for  the 
emaciated  condition  of  such  as  lived  through  the  winter.  Further, 
and  by  way  of  counterclaim,  they  sought  to  recover  full  compen- 
sation for  keeping  the  cattle  for  one  year  at  $7  per  head  together 
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with  $350  damages  sustained  by  the  loss  of  four  head  of  their  own 
cattle  by  reason  of  an  alleged  infectious  disease  with  which  plain- 
tiff's cattle  were  afflicted  and  an  affirmative  judgment  aggregating 
$1*556  was  demanded.  Upon  testimony  which  was  conflicting  upon 
several  material  points,  relating  to  the  question  of  damages  claimed 
by  the  respective  parties,  the  jury  returned  a  verdict  in  favor  of 
the  defendants  in  the  sum  of  $700,  which,  upon  application  of 
plaintiff  for  a  new  trial,  on  the  ground  of  excessive  damages  award- 
ed defendants  under  the  influence  of  passion  and  prejudice,  the  trial 
court  found  to  be  excessive  and  ruled  that  unless  the  defendants 
would  consent  that  the  same  be  reduced  to  $500  a  new  trial  would 
be  granted.  The  defendants  having  thereupon  accepted  this  propo- 
sition of  the  court  to  reduce  the  verdict  of  $700  to  $500  the  motion 
for  a  new  trial  was  overruled  and  plaintiff  preserved  an  exception 
upon  the  record. 

The  fact  that  122  head  of  these  weak  and  exceedingly  thin 
cattle  were  taken  from  defendants'  ranch  in  March,  1903,  and  sold 
for  good  prices  on  the  Chicago  and  Sioux  City  markets,  where  all 
cattle  are  subjected  to  government  inspection  and  rejected  if  not 
found  to  be  healthy,  is  a  strong  circumstance  in  favor  of  plaintiff's 
contention  that  they  were  free  from  disease.  And  the  further  fact 
that  the  culls  left  on  account  of  their  inability  to  walk  to  the  rail- 
way station  were  soon  afterward  taken  into  other  hands  and  each 
gained  nearly  300  pounds  during  the  season  of  1903  makes  it 
highly  improbable  that  the  cattle  were  afflicted  with  tuberculosis  or 
any  other  dangerous  ailment.  In  addition  to  the  foregoing  which 
stands  proved,  the  state  veterinary  surgeon,  a  man  of  acknowledged 
skill  and  learning  as  to  the  diseases  of  domestic  animals,  officially 
examined  these  cattle  on  the  9th  day  of  March,  1903,  and  testified 
in  part  as  follows :  "The  condition  of  these  cattle  at  that  time  was 
very  thin.  I  found  no  evidence  of  disease  among  them.  *  *  *  The 
•absence  of  any  disease  led  me  to  believe  that  they  had  not  had 
enough  to  eat."  Had  the  jury  found  that  defendant's  had  substan- 
tially complied  with  tKeir  contract  in  feeding  and  sheltering  these 
<:attle,  and  that  their  pitiable  condition  was  due  to  disease  rather 
•  than  starvation,  as  the  evidence  tends  most  strongly  to  show,  their 
verdict  would  doubtless  have  been  for  fully  $1,600  and  it  is  diffi- 
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cult  to  imagine  by  what  process  of  reasoning  $700  was  determined 
upon  as  the  exact  amount  of  damages  to  award  the  defendants. 
Now  the  trial  court  justly  found  this,  sum  to  be  in  excess  of  what 
the  defendants  were  entitled  to  recover  under  the  evidence  and,  in 
the  absence  of  any  definite  rule  of  admeasurement  or  basis  for 
matliematical  calculation,  the  verdict  should  have  been  set  aside  in- 
stead of  changing  it  into  one  that  the  jury  had  not  given.  The 
case  of  Murray  v.  Leonard,  11  S.  D.  22,  75  N.  W.  272,  is  an  au- 
thority to  the  point  that  where  a  jury  in  considering  a  question  of 
unliquidated  damages  has  returned  an  excessive  verdict  the  court  has 
no  reliable  basis  for  remitting  a  part  thereof,  and  ought  not  to  sub- 
stitute its  judgment  for  theirs  but  should  grant  a  new  trial.  In  re- 
versing an  order  denying  a  motion  for  a  new  trial  in  a  case  similar 
to  this  upon  principle,  and  where  the  trial  court  invaded  the  prov- 
ince of  a  jury  by  thus  measuring  the  amount  of  damages  for  which 
the  verdict  should  have  been  returned,  the  Texas  court  say :  '*The 
trial  judge  concluded  that  the  verdict  was  excessive,  as  he  required 
plaintiff  to  enter  a  remittitur  of  $3,000  as  a  condition  to  his  over- 
ruling the  motion  for  a  new  trial.  The  damages  are  assessed  by 
the  jury.  If  the  verdict  is  excessive,  the  judge,  in  actions  like  this^ 
has  no  measure  by  which  to  determine  how  much  it  is  excessive. 
His  attempt  to  do  so  is  an  invasion  of  the  rights  of  the  jury.  His- 
only  course  in  such  a  case  is  to  grant  a  new  trial."  So,  in  Nudd  v. 
Wells,  II  Wis.  407,  it  is  said  that:  "Where  a  jury  find  a  verdict 
for  a  greater  amount  than  the  party  is  entitled  to  have  under  the 
rules  for  damages,  and  they  cannot  be  ascertained  and  the  proper 
amount  fixed  by  the  court,  by  the  appHcation  of  those  rules;  the- 
court  cannot  fix  the  amount,  and  if  the  party  will  remit  the  excess, 
refuse  to  grant  a  new  trial.  Such  a  course  would  be  a  substitution 
of  the  judgment  of  the  court  for  the  verdict  of  the  jury,  upon  a 
question  which  the  jury  alone  could  determine."  That  an  excessive - 
verdict  reached  at  the  conclusion  of  a  trial  involving  unliquidated 
damages  is  not  susceptible  of  correction  by  reducing  the  amount 
thereof,  and  must  be  set  aside  and  a  new  trial  granted,  is  a  propo- 
sition well  sustained  both  by  reason  and  authority.  George  v.  Law 
et  al.,  I  Cal.  363 ;  Cassin  v.  Delany,  38  N.  Y.  181 ;  Bell  v.  Morse, 
48  Kan.  601,  29  Pac.  1086;   Shayne  v.  White,  81  N.  Y.  Supp.  372.- 
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Without  imputing  to  the  jury  palpable  disregard  for  the  rights 
of  the  plaintiff,  it  is  clear  that  the  case  should  be  retried ;  and  for 
the  reasons  stated  in  this  opinion  the  judgment  appealed  from  is  re- 
versed. 


BARRY  V.  STOVER  et  al.     • 

bnder  Rev.  Civ.  Code,  §  1255,  providing  that  a  contract  is  to  be 
interpreted  acocrding  to  the  law  and  usage  of  the  place  where  it  is  to 
be  performed,  or  If  it  does  not  indicate  the  place  of  performance  ac- 
cording to  the  law  of  the  place  where  it  is  made,  the  negotiability  of 
a  note  payable  in  Boston  is  to  be  determined  according  to  the  law  of 
Massachusetts. 

Where  the  wife  of  a  loan  broker  knew  that  he  was  making  loans 
and  taking  securities  in  her  name,  and  transferring  the  same  by  in- 
dorsement without  any  objection  being  made  by  her,  and  a  note  and 
mortgage  were  taken  by  the  husband  in  the  wife's  name, ""  and  there- 
after transferred  by  him  for  a  valuable  consideration,  it  was  imma- 
terial whether  the  note  was  indorsed  by  her  or  her  husband. 

Where  an  action  was  brought  in  South  Dakota  to  foreclose  a  mort- 
gage securing  a  note  payable  in  Massachusetts  the  court  would  ad- 
minister the  lex  fori  in  determining  what  constituted  a  valid  defense  to 
the  action,  though  the  validity  and  interpretation  of  the  contract  was 
controlled  by  the  law  of  the  foreign  state. 

A  suit  to  foreclose  a  mortgage,  securing  a  non-negotiable  note 
which  had  been  assigned  to  plaintiff,  was  without  prejudice  to  any  de- 
fense existing  before  notice  of  the  assignment  under  Rev.  Code  Civ. 
Proc.  §  81,  providing  that  in  case  of  the  assignment  of  a  thing  in  ac- 
tion, the  action  is  without  prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  or  before  notice  of  the  assignment,  excepting  nego- 
tiable notes  or  bills  of  exchange  transferred  in  good  faith  before  ma- 
turity, etc. 

Where  the  wife  of  a  loan  broker  permitted  him  to  take  and  trans- 
fer notes  and  securities  in  her  name,  she  was  bound  by  his  act  in  re- 
ceiving payment  from  a  mortgagor  who  executed  a  non-negotiable  note 
and  mortgage  to  her,  which  her  husband  transferred  to  another. 

Where  defendant  purchased  mortgaged  premises  subject  to  a 
mortgage  securing  a  non-negotiable  note,  on  the  faith  of  the  records 
showing  no  assignment  of  the  note  and  mortgage,  and  later  paid  the- 
samf^  to  the  payee's  husband,  who  was  authorized  to  receive  payment, 
without  notice  of  the  assignment,  the  mortgage  was  unenforceable 
against  him  by  the  assignee. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Aurora  County.  Hon  Frank  B. 
Smith^  Judge. 
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Action  by  John  L.  Barry  against  Ezra  E.  Stover  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 

Fcllmvs  &  Cook,  for  appellants.  Gamble,  Tripp  &  Holman,  for 
respondent. 

HAXEY,  J.  The  plaintiff's  cause  of  action  is  thus  stated  in 
the  complaint:  /'(O  That  on  the  ist  day  of  November,  1886,  the 
defendants  Ezra  E.  Stover  and  Eliza  I.  Stover  executed  and  deliv- 
ered to  one  P.  M.  Dunn  their  promissory  note  conditioned  to  pay  to 
the  order  of  said  Dunn,  $700,  on  the  1st  day  of  November,  1891, 
with  interest  thereon  at  7  per  cent.  per.  annum  payable  semiannually 
imtil  due,  and  10  per  cent,  per  annum  on  the  principal  and  interest 
after  maturity.  (2)  That  for  securing  the  payment  of  said  note  the 
said  Ezra  E.  and  Eliza  I.  Stover  executed  and  delivered  to  the  said 
P.  M.  Dunn  a  mortgage  or  trust  deed  of  the  same  date  upon  certain 
real  property  in  the  county  of  Aurora,  described  as.  follows,  to-wit : 
The  S.  E.  Vi  of  section  35  in  township  105  N.  of  range  64  \\.  (3) 
That  on  the  12th  day  of  November,  1880,  the  said  mortgage  or  trust 
deed  was  recorded  in  the  office  of  the  register  of  deeds  of  Aurora 
county,  in  Book  16  of  Mortgages,  on  page  479.  (4)  That  on  the 
2ist  day  of  March,  1888,  the  said  Ezra  E.  and  Eliza  I.  Stover  con- 
veyed the  said  real  estate,  subject  to  said  mortgage,  to  the  defend- 
ant, Peter  McGovern,  who  thereupon  agreed  that  the  said  note  and 
mortgage  should  be  paid  at  maturity,  (5)  That  no  part  of  the 
principal  or  interest  of  the  said  note  and  mortgage  or  trust  deed 
has  been  paid  except  interest  for  the  first  year.  (6)  That  the  said 
Peter  McGovern  has,  or  claims  to  have,  some  interest  or  hen  upon 
said  real  property,  but  that  the  same  is  subject  to  the  lien  of  the 
said  mortgage.  (7)  That  on  the  6th  day  of  November,  1886,  for 
a  valuable  consideration,  the  said  P.  M.  Dunn  indorsed,  assigned, 
and  set  over  the  said  note  and  mortgage  or  trust  deed  to  John  Jef- 
fries and  sons,  who  immediately  thereupon  indorsed,  assigned  and 
set  over  the  same  to  this  plaintiff.  (8)  That  no  proceedings  have 
been  had  at  law  or  otherwise  for  the  recovery  of  the  debt  secured 
by  said  mortgage  or  any  part  thereof."  Peter  McGovern,  the  only 
defendant  who  answered,  denies  that  the  note  was  indorsed  or  trans- 
ferred to  Jeffries  &  Sons  by  or  with  authority  from  P.  M.  Dunn, 
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the  payee,  alleges  that  it  was  nonnegotiable,  and  alleges  that  the 
obligation  was  extinguished  April  i6,  1888,  by  payment  and  the 
execution  01  a  release  of  the  mortgage  by  J.  M.  Dunn,  the  trustee 
named  therein,  which  was  recorded  April  21,  1888.  The  lien  here 
sought  to  be  foreclosed  was  created  by  an  instrument  of  substan- 
tially the  same  import  as  those  involved  in  Langmaaclc  v.  Keith,. 
19  S.  D.  351,  103  X.  W.  210,  and  McVay  v.  Tousley,  20  S.  D.  — 
105  N.  W.  932,  and  for  the  reasons  stated  therein  must  be  regarded 
as  a  mortgage. 

The  learned  circuit  court  found :  That  the  note  and  mortgage 
were  delivered  to  J.  M.  Dunn  at  Le  Mars,  Iowa.  That  they  were 
transferred  to  Jeffries  &  Sons  for  a  valuable  consideration,  in  No- 
vember, 1886,  after  this  indorsement  was  placed  on  the  back  of  the 

note  by  P.  M.  Dunn:   *'Pay  to  the  order  of without 

recourse."  That  at  the  time  the  papers  were  transmitted  to  Jeffries 
&  Sons,  J.  M.  and  P.  !M.  Dunn  were  husband  and  wife,  living  to- 
gether as  such  at  Le  Mars,  Iowa,  where  the  former  was  engaged 
in  the  business  of  a  loan  broker,  at  which  time  the  latter  knew  her 
husband  was  taking  such  loans  and  papers  in  her  name  and  trans- 
ferring them,  as  these  were  transferred.  That  the  note  was  ne- 
gotiable under  the  laws  of  Iowa.  That  it  was  not  negotiable 
under  the  laws  of  Massachusetts,  and  "that  under  the  laws  of 
the  state  of  Massachusetts,  there  was  no  obligation  on  the  part  of 
the  said  P.  M.  .Dunn,  Jeffries  &  Sons  or  this  plaintiff  to  notify  the 
defendants  Stover  or  McGovern  of  the  transfer  of  said  papers  to 
protect  themselves  or  any  of  them  as  against  any  payment  of  this 
note,  coupons  or  trust  deed  to  said  J.  M.  Dunn.'*  The  evidence  con- 
clusively proves  that  the  note  and  mortgage  were  delivered  at 
Plankinton,  Dakota,  (now  South  Dakota)  but  that  fact  is  not  ma- 
terial, because  the  note,  by  its  terms,  was  payable  at  Boston,  and 
the  question  of  its  negotiability  is  to  be  determined  according  to 
the  law  of  the  place  where  it  was  payable.  Rev.  Civ.  Code,  §  1255; 
22  Am.  &  Eng.  Ency.  Law,  p.  1345. 

It  is  undisputed  that  the  note  and  mortgage  were  delivered  by 
J.  M.  Dunn  to  Jeffries  &  Sons,  for  a  valuable  consideration,  Novem- 
ber 6,  1886,  and  it  is  immaterial  whether  the  note  was  indorsed  by 
the  payee  or  her  husband,  as  the  trial  court  found  and  the  evidence 
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disclosed,  that  the  latter  was  authorized  by  his  wife's  conduct  to 
make  such  indorsement.  The  statement  in  the  circuit  court's  de- 
cision relative  to  plaintiff's  obligation  under  the  law  of  Massachu- 
setts, to  give  notice  of  the  transfer  is  wholly  immaterial  and  irrele- 
vant. It  might  be  conceded  that  if  this  action  were  pending  in  the 
courts  of ,  Massachusetts  the  plaintiff  would  prevail,  but  it  would 
not  follow  for  that  reason  that  he  must  prevail  in  this  jurisdiction. 
The  validity  and  interpretation  of  a  contract  may  be  controlled  by 
the  laws  of  a  sister  state  but  in  determining  what  shall  be  good  de- 
fenses to  actions  instituted  *n  this  state  its  court  must  administer 
its  own  laws  and  not  those  of  other  states.  Williams  v.  Haines,  27 
Iowa,  251.  Our  Legislature  has  thus  declared  what  defense  may 
be  interposed  in  such  actions  as  the  one  at  bar :  "In  case  of  an  as- 
signment of  a  thing  in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  existing  at  the 
time  of,  or  before  notice  of,  the  assignment ;  but  this  section  shall 
not  apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith,  and  upon  good  consideration,  before  due." 
Rev.  Code  Civ.  Proc.  §  81.  The  thing  in  action  in  this  case  is  not 
a  negotiable  promissory  note  or  bill  of  exchange  and  the  action 
thereon  is  without  prejudice  to  any  set-off  or  other  defense  existing 
before  notice  of  the  assignment. 

The  trial  court  found  that  the  note  has  never  been  paid  to  P. 
M.  Dunn,  Jeffries  &  Sons,  or  the  plaintiff,  but  the  finding  is  not 
sustained  by  the  evidence.  There  is  a  clear  preponderance  against 
'  it.  It  is  undisputed  that  McGovem  paid  J.  M.  Dunn  the  full 
amount  due  and  one  year's  advance  interest  April  16,  1888,  where- 
upon the  latter  executed  and  acknowledged  a  discharge  of  the  mort- 
gage, which  was  recorded  April  21,  1888.  Payment  to  J.  M.  Dunn 
was  payment  to  his  wife.  If,  as  found  by  the  court  and  clearly 
shovv-n  by  the  evidence,  Mrs.  Dunn  was  bound  by  the  act  of  her 
husband  when  he  transferred  the  note  she  was  bound  by  his  act 
when  he  received  payment  from  McGovern.  It  clearly  appears  that 
she  had  no  interest  in  the  note ;  that  her  connection  with  the  trans- 
action was  merely  nominal — the  same  as  though  the  name  of  a  fic- 
titious person  had  been  employed.  As  was  said  by  this  court  in 
Pickford  v.  Peebles,  7  S.  D.    166,  63  N.  \V.  779,  "had  the  note  not 
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been  transferred,  Mrs.  Dunn  would  have  been  bound  by  the  dis- 
charge made  by  her  agent  in  the  manner  it  was  made,  and  she 
could  not  have  foreclosed  the  mortgage  as  against  Peebles  after  the 
-execution  of  the  release."  So  in  this  case,  had  there  been  no  trans- 
fer she  could  not  have  recovered  upon  the  note  or  have  foreclosed 
the  mortgage  as  against  McGovern  after  payment  to  her  husband  in 
the  manner  in  which  such  payment  was  made.  Hence,  the  finding 
that  payment  was  not  made  to  P.  M.  Dunn  was  not  justified  by  the 
•evidence.  Whether  payment  to  J.  M.  Dunn  was  payment  to  Jeffries 
&  Sons  or  to  the  plaintiff  depends  upon  whether  Dunn  was  clothed 
with  actual  or  ostensible  authority  to  make  the  collection,  upon 
which  issue  it  will  be  assumed  the  evidence  was  conflicting,  and  the 
decision,  so  far  as  it  found  that  no  payment  was  made  to  either  of 
those  parties,  will  not  be  disturbed. 

So  for  the  purpose  of  this  appeal,  there  was  payment  to  the 
payee  of  a  nonnegotiable  note  after  its  assignment,  and  the  vital 
question  is  whether  such  payment  was  made  before  notice  of  the 
assignment.  No  assignment  of  the  mortgage  was  recorded  until 
long  after  the  payment  was  made,  and  the  only  finding  as  to  notice 
is  as  follows :  'That  at  and  prior  to  the  execution  of  the  said  re- 
lease deed  the  said  defendant  Stover  had  notice  of  facts  sufficient 
to  put  him  upon  inquiry  with  reference  to  the  transfer  of  the  papers 
herein  involved  to  this  plaintiff."  This  is  a  conclusion  of  law  rather 
than  a  finding  of  fact,  but  assuming  that  it  is  sustained  by  the 
•evidence  and  that  constructive  notice  of  the  assignment  to  the  maker 
of  the  note  was  sufficient  to  protect  the  assignee  against  payment  by 
the  maker  to  the  payee,  the  finding  is  not  relevant  to  any  issue  in 
this  action.  There  is  no  presmption  of  law  that  Stover  imparted 
his  information  to  McGovern.  The  latter  cannot  be  charged  with 
notice  merely  because  it  was  possessed  by  the  former.  McGovern 
purchased  the  mortgaged  premises  relying  upon  the  records,  which 
disclosed  that  the  indebtedness  was  payable  to  P.  M.  Dunn  and 
that  the  mortgage  was  to  be  satisfied  by  the  trustee  named  therein. 
By  reason  of  such  purchase  he  was  entitled  to  pay  the  debt  to  pro- 
tect his  property.  This  court  has  held :  "Where  a  real  estate  mort- 
K^^^f  given  to  secure  a  nonnegotiable  note,  is  assigned  to  a  pur- 
chaser of  the  same,  who  fails  to  put  such  assignment  on  record,  and 
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the  mortgagee,  notwithstanding  siich  assignment,  forecloses  such 
mortgage,  sells  the  mortgaged  premises,  and  the  subsequent  grantee 
of  the  mortgagor  redeems  the  same  within  the  statutory  time^  with- 
out notice  or  knowledge  of  such  assignment,  but  in  good  faith  re- 
lying upon  the  record  and  the  right  of  the  mortgagee  to  so  fore- 
close, such  grantee  and  redemptioner  takes  the  title  to  the  mort- 
gaged premises  free  from  the  lien  of  such  mortgage."  Merrill  v. 
Luce,  6  S.  D.  354,  61  X.  W.  43.  "Where  the  reason  is  the  same, 
the  rule  should  be  the  same/  Rev.  Civ.  Code,  §  2410.  Certainly 
the  position  of  one  who  purchases  mortgaged  property  should  not 
be  less  favorable  when  he  pays  the  outstanding  debt  than  it  is  when 
he  redeems  after  a  foreclosure  of  the  mortgage.  In  the  case  at  bar 
the  assignee  neglected  to  file  an  assignment  of  the  mortgage,  pay- 
ment was  made  to  the  mortgagee,  and  in  the  absence  of  any  finding 
upon  which  McGovern  can  be  charged  with  notice  of  the  assign- 
ment, the  decision  of  the  learne<l  circuit  court  cannot  be  sustained. 

As  to  what  constitutes  notice  of  an  assignment  no  opinion  is 
expressed.  It  will  be  found  that  the  authorities  are  conflicting. 
Xor  do  we  at  this  time  determine  whether  the  provisions  of  the 
mortgage  respecting  the  trustee's  powers  do  not  preclude  the  plain- 
tiff from  questioning  the  validity  of  the  trustee's  release,  notwith- 
standing McGovern  may  have  had  actual  notice  of  the  assignment. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


LEE  ct  al.  V.  DWYER. 

The  trial  court's  findings  of  fact  in  an  action  to  determine  a  dis- 
puted boundary  tried  by  the  court  are  presumed  to  be  correct  on  ap- 
peal, and  the  burden  is  on  the  appellant  to  show  that  the  greater 
weight  of  the  evidence  is  against  the  findings  objected  to. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Clay  County.  Hon.  E.  G.  Smith^ 
Judge. 

Action  by  A.  E.  Lee  and  another  against  Margaret  Dwycr. 
From  a  judgment  for  plaintiffs,  defendant  appeals.     Affirmed. 

H.  G,  Tilton  and  C\  H.  Dillon,  for  appellant.  /.  L,  Jolly  and 
French  &  Orvis,  for  respondents. 
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FULLER,  P.  J.  The  respective  parties  to  this  action  claim 
adversely  about  17  aores  of  Clay  county  land  which  the  trial  court 
adjudged  to  be  the  property  of  plaintiffs,  and  defendant  has  ap- 
pealed from  such  judgment  and  an  order  overruling  her  motion 
for  a  new  trial. 

As  the  record  plainW  refutes  appellants  assertion  of  an  estoppel 
arising  from  acquiescence  and  adverse  possession,  nothing  remains 
for  our  determination  but  the  sufficiency  of  the  evidence  to  sustain 
the  findings  of  fact  as  to  the  exact  location  of  the  N.  W.  corner  of 
the  S.  W.  comer  of  the  \.  W.  14  of  Sec.  20,  Twp.  95,  R.  53,  as 
established  by  the  United  States  government  survey.  It  is  deemed 
inadvisable  to  state  the  testimony  of  the  various  witnesses,  covering 
more  than  100  closely  printed  pages,  because  it  would  greatly 
lengthen  this  opinion  without  serving  any  useful  purpose.  How- 
ever, such  evidence  has  received  most  careful  study  and  considera- 
tion in  connection  with  all  material  circumstances  disclosed  by  the 
record.  In  determining  the  weight  and  credibility  of  testimony 
usually  received  at  the  trial  of  an  action  of  this  character  an  op- 
portunity to  observe  the  demeanor  of  the  various  witnesses  is  pe- 
culiarly valuable  to  the  court  below  and,  like  all  other  cases  tried 
without  a  jury,  its  findings  of  fact  based  on  such  evidence  come  to 
this  court  favored  with  the  presumption  of  correctness.  While  an 
appellate  court  is  not  concluded  from  a  a  review  of  the  evidence, 
the  burden  rests  upon  its  assailant  to  show  the  greater  weight  there- 
of against  the  challenged  findings  of  fact  which  will  be  overthrown 
only  when  this  court  is  satisfied  that  the  evidence  clearly  prepon- 
derates against  them.  Randall  et  al.  v.  Burk  Township,  4  S.  D. 
337,  57  X.  W.  4:  ^IcKenna  v.  Whitaker,  9  S.  D.  442,  69  X.  \V. 
587;  Reagan  ct  al.  v.  McKibben  et  al.,  11  S.  D.  270,  76  X.  W.  943; 
McGray  v.  .Monarch  Elevator  Co.,  16  S.  D.  109,  91  X.  W.  457. 

Independently  of  such  presumption  and  the  legal  intendments 
to  be  resolved  in  favor  of  the  correctness  of  all  proceedings  in  the 
court  below,  we  are  satisfied  that  the  evidence  clearly  preponderates 
in  favor  of  the  findings  of  fact,  and  the  judgment  appealed  from  is 
therefore  affirmed. 

Vol.  20.  S.  D.  30. 
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CALKINS  V.  FIRST  NATIONAL  BANK  OF  CUSTER  CITY. 

In  an  action  for  wrongful  conversion  against  a  bank  which '  ac- 
quired title  under  a  mortgage  given  by  a  purchaser  from  the  plaintiff, 
the  record  of  an  action  by  the  plaintiff  against  the  purchaser  to  set 
aside  a  sale  to  him  was  admissible  to  show  the  invalidity  of  the  trans- 
fer as  between  them. 

A  person  receiving  a  mortgage  of  personal  property  pending  an 
action  to  recover  the  property  or  its  value  IB  not  affected  by  the  doc- 
trine of  lis  pendens. 

Evidence  held  not  to  show  that  a  mortgagee  of  personal  property 
had  either  actual  or  constructive  notice  of  a  suit  relating  to  the  prop- 
erty. 

(Opinion  filed.  April  3,  1906.) 

Appeal  from  Circuit  Court,  Fall  River  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  Israel  Calkins  against  the  First  National  Rank  of 
Custer  City.  Judgment  in  favor  of  plaintiff.  Defendant  appeals. 
Reversed  and  new  trial  ordered. 

Martin  &  Mason  and  S.  E.  IVilson,  for  appellant.  Cleveland  & 
Juekett,  Ed.  L.  Grantham,  and  Chauncey  L.  Wood,  for  respondent. 

HANEY,  J.  This  action  was  commenced  in  August,  1898. 
The  complaint  was  in  the  usual  form,  alleging  the  conversion  by 
defendant  in  June  1897,  ^^  ^  band  of  horses  owned  by  plaintiff  and 
branded  **IC."  Defendant's  answer  denied  each  of  the  allegations 
of  the  complaint  and  alleged  that  during  June,  1897,  it  was  the 
owner  of  a  large  number  of  horses  branded  *'IC" ;  said  horses  then 
and  there  being  in  Custer  county,  S.  D.,  and  that  defendant  re- 
moved a  portion  of  said  horses,  to-wit,  about  160  head,  from  the 
county  of  Custer  to  the  eastern  part  of  the  state  of  South  Dakota 
for  the  purpose  of  disposing  of  the  same  as  the  defendant  had  a 
good  and  lawful  right  to  do.  On  January  23,  1903,  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $2,188.  Subsequently 
defendant's  motion  for  a  new  trial  was  denied,  judgment  entered 
on  the  verdict,  and  this  appeal  taken. 

The  first  assignment  of  error  to  which  attention  is  called  by 
argument  of  counsel  is  the  refusal  of  the  court  to  direct  a  verdict  in 
favor  of  the  defendant.  The  plaintiff  testified:  "I  have  lived  at 
Hot  Springs  12  years.  I  have  known  the  "IC"  bunch  of  horses 
for  25  or  30  years  and  owned  the  original  band."     Witness  then 
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gave  the  history  of  the  band  from  the  beginning;  "I  signed,  that 
bill  of  sale  in  jail,  down  in  lower  town."  The  bill  of  sale  was  in- 
troduced in  evidence.  It  was  in  the  usual  form,  executed  by  Israel 
Calkins  and  Elizabeth  Calkins,  in  the  presence  of  M.  S.  James  and 
Seth  Gifford  as  witnesses  (the  latter  was  then  sheriff),  recited  a 
comideration  **of  $2,000  to  him  in  hand  paid  at  or  before  the  de- 
livery of  these  presents,  by  Levi  W.  Perkins,  of  Custer  county,  S. 
D.,  the  receipt  of  which  is  hereby,  acknowledged,"  and  described 
the  property  as  follows :  "All  of  the  horses,  mares  and  colts  and  all 
of  the  young  colts  not  yet  branded  belonging  to  the  said  mares, 
all  of  which  are  branded  "IC"  on  the  left  shoulder.  These  presents 
are  a  complete  transfer  of  the  said  brand  *IC  and  all  the  horses, 
mares,  and  colts  bearing  said  brand ;  one  coach  horse  stallion  about 
10  years  old,  weight  1,500  pounds,  named  *Fox* ;  all  the  mules  I 
own,  three  wagons,  two  saddles,  one  bridle,  two  sets  of  harness" — 
and  contains  a  general  warranty  against  all  and  every  person  and 
persons  whomsoever,  dated  March  16,  1891.  "I  took  proceedings 
to  recover  that  band  of  horses  in  1892.  Before  beginning  such  pro- 
ceedings, I  was  away  from  that  part  of  the  country,  at  Yankton — 
that  was  after  the  making  of  this  bill  of  sale — in  the  State  Hospital 
for  Insane.  After  my  return  I  took  action  to  recover  those  horses. 
I  offered  to  pay  Mr.  Perkins  the  amount  received  by  me  and  take 
a  transfer  back  of  the  horses.  He  refused  and  I  brought  suit, 
which  w^as  prosecuted  to  judgment."  Plaintiff  offered  in  evidence 
the  decree  of  the  circuit  court  of  Custer  county,  in  the  case  of 
Israel  Calkins  v.  Levi  W.  Perkins,  which  was  received.  This  judg- 
ment was  entered  on  May  26,  1897;  recited  a  trial  of  the  case  at 
the  regular  May,  1896,  term  of  court,  the  findings  of  the  court's  de- 
cision in  writing,  and  thereupon  adjudges  that  the  plaintiff,  Calkins, 
have  and  recover  of  and  from  the  defendant  Levi  W.  Perkins,  the  pos- 
session of  aK  that  certain  band  of  horses  known  as  the  **IC"  band, 
together  with  all  the  produce  thereof  excepting  such  portion  as  has 
been  disposed  of  by  defendant  since  March  16,  1891,  and  accounted 
for  by  him  to  the  plaintiff ;  then  follows  a  detailed  description  of 
the  property,  ranging  in  value  from  $5  to  $17.50  each,  making  an 
aggregate  value  of  $2,325.  The  witness  then  detailed  his  endeav- 
ors to  recover  the  horses  in  suit.     Seventv-one  head  of  the  "IC" 
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band  are  in  litigation  at  Faulkton,  S.  D.,  and  are  not. in  controversy 
in  this  proceeding:.  He  also  described  certain  of  the  horses  hereto- 
fore recovered  by  him  from  various  parties. 

Plaintiff's  wife  testified:  **Q.  I  will  ask  you  if  you  had  or 
claimed  any  interest  of  your  own  in  the  band  of  horses  described  in 
the  bill  of  sale  offered  in  evidence,  signed  by  yourself  and  husband? 
A.  No,  sir ;  I  did  not.  Mr.  Calkins  was  in  jail  when  he  signed  this 
bill  of  sale.  He  was  afterwards  taken  to  the  insane  asylum.  He 
was  taken  from  home  and  his  children  in  June,  and  kept  down  there 
in  that  little  hole  [the  jail],  and  afterwards  sent  to  Yankton,  about 
the  first  of  August,  and  he  was  there  about  six  months,  and  he 
came  back  the  last  of  January  or  first  of  February,  1892.  The  sale 
of  these  horses  for  that  amount  [$2,000],  at  that  time,  was  for  the 
purpose  of  enabling  Mr.  Calkins  and  myself  to  furnish  a  cash  bond 
of  $1,000,  which  was  furnished  while  Mr.  Calkins  was  still  in  jail." 
Records  of  the  circuit  court  w-ere  introduced  showing  an  indict- 
ment was  found  against  the  plaintiff  on  November  22,  1890,  which 
was  dismissed  November  18,  1891.  Defendant  introduced  a  chattel 
mortgage  in  the  usual  form,  dated  February  25,  1893,  executed  by 
Levi  W.  Perkins  to  the  First  National  Bank  of  Custer  City,  mort- 
gaging 145  head  of  horses,  all  branded  "IC"  on  left  shoulder,  late- 
ly purchased  from  Israel  Calkins,  together  with  the  increase  there- 
of as  security  for  the  payment  to  said  bank  of  $2,600,  and  interest, 
as  expressed  in  two  promissory  notes  dated  February  25,  1893,  one 
for  $2,000,  payable  March  12,  1893,  and  one  for  $600,  payable  ]May 
26.  1893,  with  interest  at  12  per  cent  per  annum  until  paid.  The 
mortgage  contains  the  usual  warranty  and  provisions  as  to  posses- 
sion and  sale  in  case  of  default;  sale  to  bd  had  after  giving  at  least 
10  days'  notice  thereof,  and  was  witnessed  by  W.  F.  Hanley  and 
F.  A.  Towner.  It  was  afterwards  filed  for  record  with  the  register 
of  deeds  of  Custer  county,  October  29,  1895,  at  10:45  ^.  m.  The 
notes  referre«l  to  in  it  are  the  notes  offered  in  evidence.  The  report 
of  the  chattel  mortgage  sale  was  made  by  H.  N.  Ross,  deputy 
sheriff  of  Custer  county  setting  forth  the  due  advertisement  or 
proper  notice  of  sale  with  due  proof  of  publication  attached.  The 
report  also  sets  forth  in  due  form  the  fact  of  the  sheriffs  sale  of 
the  property,  covered  by  said  mortgage,  on  June  12,  1897,  to  the 
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Fitst  National  Baink  of  Custer,  for  the  sttm  of  $1,392,  leaving  a  de- 
ficiency due  on  the  mortgage  indebtedness  of  $1,278.60.  The  prop- 
erty described  in  said  report  of  sale  consists  of  174  head  of  horses 
arid  mares  from  3  to  9  years  old,  branded  "IC"  on  left  shoulder, 
and  about  25  head  of  suckliftg  colts,  the  increase  of  said  stock. 
The  bill  of  sale  was  executed  by  H.  N.  Ross,  as  deputy  sheriff,  to 
the  First  National  Bank,  and  was  based  upon  said  foreclosure  sale, 
covering  the  property  therein  described  and  containing  the  usual 
provisions. 

Levi  W.  Perkins  testified :  "I  live  near  Phoenix,  Arizona,  and 
am  the  man  who  executed  the  chattel  mortgage  on  or  about  Feb- 
ruary 25,  1893,  to  the  defendant  upon  the  "IC  brand  of  horses  to 
secure  two  notes,  one  for  $2,000  and  the  other  for  $600.  I  was, 
at  the  time,  owner  of  the  horses,  and  had  been  'in  possession  of  them 
since  I  bought  therii  in  March,  1891.  The  notes  and  mortgage 
were  given  for  money  that  I  borrowed  from  the  bank.  I  was  un- 
able to  pay  the  notes.  After  demand  of  payment,  the  bank  took 
the  horses  to  Custer  county,  in  June,  1897,  for  foreclosure.  After 
the  foreclosure  sale,  I  had  no  further  interest  in  the  horses.  My  s^t- 
tention  was  first  called  to  those  horses  the  fall  before  I  purchased 
ihem,  by  Mr.  Calkins.  He  asked  if  I  didn't  want  to  buy  them. 
After  that,  probably  in  the  early  part  of  1891,  Mr.  Calkins  wrote 
me,  I  think  twice,  asking  me  if  I  wouldn't  buy  them.  Pursuant 
to  one  of  those  letters,  a  short  time  before  I  bought  them,  I  went 
.  to  Hot  Springs  with  a  neighbor  to  look  at  them.  He  said  he 
would  sell  everything  he  had  for  $2,000.  I  offered  him  $10  to  bind 
the  trade,  and  said  I  would  have  to  go  to  Custer  to  get  the  money. 
He  refused,  saying  if  I  would  come  there  with  the  money  and  the 
bill  of  sale  for  him  to  sign,  I  could  have  the  horses.  I  went  to 
Custer,  borrowed  the  money  of  the  defendant,  returned  to  Hot 
Springs,  and  paid  Mr.  Calkins  on  the  loth  day  of  March,  1891. 
I  went  to  his  home  and  found  Mrs.  Calkins,  and  she  said  that  he, 
Mr.  Calkins,  was  in  jail.  I  took  the  bitl  of  sale  there  and  paid  the 
money;  then  Mr.  and  Mrs.  Calkins  signed  the  bill  of  sale.  That 
was  the  first  and  only  ttfne  I  fottod  hirti  in  jail,  or  had  any  part 
of  this  transaction  with  htm  in  the  jail  building.  I  didn't  know  he 
was  in  jail."    The  depositions,  of  T.  J.  V.  Rutkowski,  clerk  of  court 
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of  Glister  county^  S.  L.  Caple,  county  auditor,  R.  W.  Windsor,  reg- 
ister of  deeds,  H/  N*  Ross,  deputy  sheriff  of  Custer  county,  who 
made  the  foreclosure  sale,  and  William  G.  Porter,  attorney  for  de- 
fendant bank  in  foreclosure  proceedings,  were  read,  showing  the 
regularity  of  the  foreclosure  sale  and  proceedings  thereafter. 

Dennis  Carrigan  testified :  '*I  have  been  engaged  in  the  banking 
business  in  Custer,  S.  D.,  since  1881,  and  I  am  president  of  the  de- 
fendant bank.  Levi  W.  Perkins  borrowed  $2,000  of  us  on  March 
14,  1891,  saying  that  he  wanted  to  buy  a  bunch  of  horses.  He 
gave  us  security  on  cattle,  saying,  when  he  bought  the  bunch  of 
horses  with  the  money  he  received  from  us,  he  would  change  the 
mortgage  from  the  cattle  to  the  horses,  which  was  done  accordingly. 
The  note  ran  until  February,  1893,  when  it  and  the  mortg'age  were 
renewed.  There  was'an  increase  in  the  loan  of  $600,  making  $2,600 
in  all.  Notes  offered  in  evidence,  marked  Exhibits  i  and  2.  The 
interest  thereon  was  paid  and  extensions  made  from  time  to  time 
until  May  26,  1897."  Witness  then  went  through  the  'books  of 
the  bank  in  detail,  showing  the  entries  with  reference  to  the  original 
loan,  the  renewals  thereof,  with  interest  payments  made  thereon 
from  time  to  time,  the  account  of  Levi  W.  Perkins  showing  the 
credits  received  by  him  as  proceeds  of  the  loans  in  question,  bills 
receivable  book,  loan  and  discount  register,  individual  ledger  ac- 
count with  said  Perkins,  etc.,  all  of  which  were  introduced  in  evi- 
dence. The  witness  also  testified  to  the  publicity  and  regularity  of 
the  foreclosure  sale.  "I  had  no  knowledge,  at  the  time  of  the  fore- 
closure of  this  mortgage,  or  at  any  time  prior  thereto,  that  Mr.  Cal- 
kins had  any  claim  or  claims  to  have  had  any  interest  or  claim 
upon  these  horses."  In  rebuttal,  T.  J.  V.  Rutkowski  swore  that  the 
trial  of  the  case  of  Calkins  v.  Perkins  was  commenced  May  15, 
1896;  that  W.  F.  Hanley,  cashier  of  the  defendant  bank,  was  on 
the  regular  panel  of  jurors  for  said  term,  but  was  excused  there- 
from on  May  6,  1896. 

The  depositions  of  J.  P.  Laffey  and  Henry  Frawley  were  read 
witli  reference  to  their  attendance  upon  the  trial  of  the  case  of 
Calkins  v.  Perkins,  in  May,  1896,  at  Custer,  during  which  trill 
both  witnesses  talked  with  Dennis  Carrigan,  but  whether  anything" 
was  said  with  reference  to  the  Calkins-Perkins  case,  witnesses  were 
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unable  to  say.  The  deposition  of  W.  A.  Smith  was  read,  showing 
that  in  1894,  90  head  of  horses  were  listed  by  the  assessor  of  Fall 
River  county,  which  were  valued  by  him  at  $1,405;  that  this  val- 
uation was  raised  by  the  board  of  county  commissioners^  of  which 
Dennis  Carrigan  was  chairman,  to  $2,175.  I'he  deposition  of  R. 
W.  Calkins  was  read  to  the  effect  that  he  came  in  to  attend  the 
foreclosure  sale  of  the  bank  against  Perkins,  wishing  to  buy  a 
horse,  but  that  he  heard  no  offer  made  of  that  horse,  or  any  of  the 
horses,  at  such  sale  and  had  no  opportunity  to  bid  therefor.  The 
deposition  of  Frank  Walsh,  sheriff  of  Custer  county,  was  read  to 
the  effect  that  he  read  the  notice  of  foreclosure  sale  in  the  Custer 
Chronicle  a  few  days  only  before  the  sale  took  place.  That  he  did 
not  sign  his  name  thereto.  The  findings  of  fact  and  conclusions  of 
law  in  the  case  of  Israel  Calkins  against  Levi  W.  Perkins  were  of- 
fered in  evidence,  to  which  offering  the  defendant  objected  as  in- 
competent and  immaterial;  the  defendant  bank  not  being  a  party 
thereto,  and  for  the  reason  tl«at  such  findings  and  conclusions  \\.\ 
not  tend  in  any  wise  to  establish,  as  against  the  defendant  bank, 
any  of  the  facts  in  issue  in  this  case.  Van  Huston  testified  that 
he  was  present  at  the  foreclosure  sale  of  the  horses,  at  Custer; 
that  after  the  sale  the  horses  were  driven  towards  the  old  Perkins 
ranch.  Later  on,  on  the  Monday  morning  following  the  sale,  he 
saw  them  northwest  of  Custer  in  the  opposite  direction  from  the 
ranch  and  about  10  miles  from  Hermosa,  closely  herded,  apparently 
being  concealed. 

This  was  all  the  evidence,  other  than  that  relating  to  the  meas- 
ure of  damages.  It  certainly  does  not  justify  an  inference  that  the 
mortgage  to  the  bank  was  made  for  any  other  purpose  than  to  se- 
cure a  bona  fide  debt.  When  it  was  executed  Perkins  was  in  pos- 
session of  the  property,  his  ownership  evidenced  by  bill  of  sale  in 
usual  form.  The  foreclosure  proceedings  appear  to  have  been  reg- 
ular. If  the  mortgage  was  valid  when  executed  and  its  foreclosure 
was  regular,  the  bank's  title  to  the  property  could  be  affected  only 
by  something  that  would  affect  the  lien  of  its  mortgage.  So  the 
important  inquiry  is  whether  the  bank  acquired  a  valid  lien.  Inde- 
pendently of  the  record  in  the  case  of  Calkins  v.  Perkins  there  was 
no  evidence  to  justify  a  jury  in  finding  that  the  transfer  from  Cal- 
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kins  to  Perkins  was  either  void  or  voidable.  Though  the  bank  was 
not  a  party  to  that  action,  the  record  was  admissible  for  the  purpose 
of  showing  that,  as  between  Calkins  and  Perkins,  the  transfer  was 
invalid  ab  initio,  or  had  been  rescinded.  Bank  v.  Calkins,  12  S.  D. 
415,  81  N.  W.  732;  Id.,  16  S.  D.  445,  93  N.  W.  646.  But  the 
bank  could  be  bound  by  the  result  of  that  litigation  to  which  it  was 
not  a  party  only  on  the  theory  that  its  mortgage  was  taken  with 
notice  of  the  pendency  thereof.  The  doctrine  of  lis  pendens  has 
been  applied  to  real  property  without  question  from  the  earliest 
times,  but  there  is  a  decided  conflict  of  authority  on  the  question 
whether  it  has  any  application  to  personalty.  There  are  authorities 
holding  that  even  stronger  reasons  exist  for  applying  the  law  of  lis 
pendens  to  personal  than  to  real  property,  because  the  danger  of 
defeating  judgments  or  decrees  by  a  transfer  of  the  subject-matter 
is  much  greater  in  the  case  of  movable  than  of  immovable  property. 
On  the  other  hand,  the  history  of  the  law  of  lis  pendens  and  early 
precedents  furnish  no  authority  for  its  application  to  personal  prop- 
erty, even  in  actions  at  law  brought  for  the  recovery  of  specific 
goods  or  chattels;  the  judgment  being  in  the  alternative  for  the 
return  of  the  property  or  its  value  at  the  option  of  the  defendant,  | 

whereas  in  real  actions  the  only  judgment  which  a  successful  plain- 
tiff could  obtain  was  one  in  rem  for  the  real  estate,  and  to  apply  it 
to  such  property  would  greatly  embarrass  ordinary  trade  and  com- 
mercial transactions. 

The  cases  involving  personal  property  in  which  the  doctrine 
of  lis  pendens  has  been  invoked  are  proportionately  very  few  in 
number,  probably  because  of  several  considerations,  such  as  the 
prevalence  of  auxiliary  remedies  by  attachment,  receivership,  and 
the  like,  provided  by  law  for  taking  property  into  custody  upon  the 
institution  of  an  action  or  suit  concerning  it,  and  the  various  stat- 
utes and  rules  relating  to  parties  to  actions.  21  Am.  &  Eng.  Ency. 
Law,  626,  627.  The  Calkins-Perkins  action  was  for  the  possession 
of  the  property.  It  might  have  been  aided  by  the  provisional  rem- 
edy of  claim  and  delivery.  His  judgment  was  for  the  recovery  of 
the  property,  jor  the  value  thereof  in  case  a  delivery  could  not  be 
had,  and  damages  for  its  detention.  Tb  sUch  an  action  the  do<itrine 
of  lis  pendens  should  not  be  ap()lied.    Neverthetess,  if  the  bAAk  had 


Digitized  by 


Google 


IWft.}  KEATOR  V.  FERGUSON.  473 

**acti»r'  or  "constmctive"  notice  (as  defined  in  Rev.  Civ.  Code,  §§ 
''M49*  ^S^f  ^5 If  2452)  of  the  petidency  of  that  snit  whefi  its  mort- 
gage was  taken,  it  should  be  bound  by  the  jtidgment  rendered 
therein.  2i  Am.  &  Eng.  Ency.  Law,  596.  The  president  of  the 
bank  positively  denies  any  knowledge  of  Calkins'  claim  upon  the 
property  at  the  time  the  mortgage  was  foreclosed  or  at  any  time 
prior  thereto.  The  circumstances  disclosed  by  Rutkowski,  Laffey, 
t*rawley,  Smith,  and  R.  W.  Calkins  could  not  have  put  the  bank 
upoi)  inquiry,  because  they  had  not  occurred  until  after  the  mort- 
gage was  executed.  There  was,  tlicrefore,  not  a  scintilla  of  evi- 
dence tending  to  prove  that  the  bank  had  either  actual  or  construct- 
ive notice  of  the  Calkins-Perkins  suit  when  its  mortgage  lien  was 
acquired,  and  the  motion  to  direct  a  verdict  for  the  defendant  should 
have  been  granted. 

The  judgment  of  the  circuit  court  it  reversed,  amd  a  new  trial 
ordered. 


KEATOR  V.  FERGUSON. 


Wh^re  a  irettdat  of  land  received  a  payment  12  or  13  days  after 
the  same  was  due  without  objection,  and  permitted  one  year's  rent  to 
remain  unpaid  13  days  after  due  before  notifying  the  purchaser  of  her 
election  to  terminate  the  contract,  she  waived  the  benefits  of  a  pro- 
vision making  time'^the  essence  thereof  to  the  extent,  at  least,  that  she 
was  required  to  give  the  purchaser  notice  of  her  intent  to  terminate 
the  contract  and  give  him  a  reasonable  opportunity  to  comply  there- 
with. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Hamlin  County.  Hon.  Julian 
Bkxnett,  Judge. 

Action  by  Edward  B.  Keator  against  Flora  B.  Ferguson.  From 
a  judgment  for  defendant,  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.     Reversed. 

Hall,  Laurence  &  Roddle,  for  appellant.  Cheever  &  Cheever, 
for  respondent. 

CORSON,  J.  This  is  an  action  to  enforce  the  specific  per- 
fontianee  erf  a  contract  for  a  quarter  section  of  Icmd  in  Hamlin 
«!>umy,-  entered  iirto  by  the  defeiidant  as  party  of  the  first  part,  and 
one  WalfcHft  vs  party  of  the  second  part,  and  through  the  latter 
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the  plaintiff  claims  title  as  assignee  of  the  contract.  Findings  and 
judgment  being  in  favor  of  the  defendant,  the  plaintiff  has  appealed.' 
The  defendant  in  her  answer  set  up  that  the  plaintiff  had  not 
complied  with  the  conditions  of  the  contract,  and  that  she  had  de- 
clared the  same  forfeited  and  terminated  prior  to  the  commence- 
ment of  the  action.  The  contract  was  made  and  executed  on  the 
2ist  day  of  September,  1894,  and  by  its  terms  provides  that  the  de- 
fendant, as  party  of  the  first  part  agrees  to  sell  to  the  said  Walk- 
lin  the  said  premises  for  the  consideration  of  $1,900,  the  said  sum 
to  be  paid  by  delivering  to  the  defendant  one-half  of  the  crops  for 
each  year  or  the  value  of  the  same  after  paying  the  interest  on  the 
principal  sum,  at  the  rate  of  6  per  cent,  per  annum  for  the  first  year 
and  8  per  cent,  per  annum  thereafter,  to  be  applied  in  payment  of 
the  principal;  and  upon  the  completion  of  the  said  payments  said 
defendant  agrees  to  convey  the  premises  by  a  good  and  sufficient 
deed.  There  were  numerous  conditions  in  the  contract  not  neces- 
sary to  be  specifically  noticed  except  the  following  condition:  **It 
is  further  mutually  covenanted  and  agreed  by  and  between  the  par- 
ties hereto  that  the  said  party  of  the  second  part  may  immediately 
enter  on  said  land  and  remain  thereon,  and  cultivate  the  same  as 
long  as  he  shall  perform  all  the  agreements  hereinbefore  mentioned 
on  his  part  to  be  fulfilled  and  performed  and  no- longer  and  that  if 
he  shall  at  any  time  hereinafter  violate  or  neglect  any  of  said  agree- 
ments he  shall  forfeit  all  right  or  claim  under  this  contract,  and  be 
liable  tQ  the  said  party  of  the  first  part  for  damages  and  shall  also 
be  liable  to  be  removed  from  the  said  land  in  the  same  manner  as 
provided  by  law  for  the  removal  of  a  tenant  that  holds  over  after 
the  expiration  of  the  time  specified  in  his  lease,  and  it  shall  be  law- 
ful tor  the  said  party  of  the  first  part  at  any  time  after  the  violation 
or  nonfulfillment  of  any  of  the  said  agreements  on  the  part  of  the 
said  party  of  the  second  part  to  sell  and  convey  the  said  land  or 
any  part  thereof  to  any  person  whomsoever,  and  the  said  party  of 
the  first  part  shall  not  be  liable  in  any  way  nor  to  any  person  to  re- 
fund any  part  of  the  money  which  she  may  have  received  on  this 
contract  nor  for  any  damages  on  account  of  such  sale  and  it  is 
hereby  expressly  understood  and  declared  that  time  is  and  shall  be 
deemed  and  taken  as  of  the  very  essence  of  this  contract,  and  that 
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unless  the  s^mt  Shall  in  all  respects  be  complied  with  by  the  said 
party  of  the  second  part  at  the  respective  times  and  in  the  manner 
above  limited  and  declared  that  the  said  party  of  the  second  part 
shall  lose  and  be  debarred  from  all  rights  and  remedies  and  actions 
either  in  law  or  equity  upon  or  tinder  this  contract.  Fifth.  This 
contract  is  declared  to  be  binding  on  the  respective  representatives 
of  the  parties  hereto." 

Upon  the  execution  of  the  contract  the  said  Walklin  entered 
into  possession  and  remained  in  possession  thereof  until  or  about 
October  i,  1899,  when  he  assigned  his  contract  to  the  plaintiff  in 
this  action,  paying  yearly  one-half  of  the  products  raised  upon  the 
property  as  specified  in  the  contract.  The  said  plaintiff  before  tak- 
ing an  assignment  of  the  contract  visited  the  defendant  and  inform- 
ed her  that  he  was  intending  to  take  an  assignment  of  the  same, 
and  she  made  no  objections  thereto  or  stated  or  intimated  to  him 
that  she  intended  to  take  advantage  of  the  delay  in  the  payment  of 
the  interest  for  the  year  1899,  which  was  then  past  due  or  for  the 
nonpayment  of  the  taxes  which  were  then  due  and  unpaid.  The 
plaintiff  sought  to  obtain  in  that  interview  a  reduction  of  the  in- 
terest and  subsequently  wrote  to  her  or  her  husband,  who  was  agent 
of  his  wife,  in  regard  to  such  reduction  to  which  the  husband  re- 
plied with  the  knowledge  and  consent  of  his  wife  refusing  to  make 
such  reduction.  In  the  interview  between  them  above  stated  it 
was  agreed  between  them  that  there  was  $1,721.99  still  due  uopn 
the  contract,  and  of  this  sum  the  plaintiff  on  October  5th  forwarded 
to  her  by  draft  the  sum  of  $222;  leaving  a  balance  then  due  of 
$1,500.  The  draft  was  accepted  without  objection.  During  the 
year  1900,  the  plaintiff  made  certain  improvements  on  the  property, 
lepairing  the  buildings,  etc.,  and  entered  into  negotiations  with  the 
defendant  for  paying  her  the  whole  amount  due  her  and  taking  a 
deed  for  the  property.  The  defendant  consented  to  this  arrange- 
ment and  the  plaintiff  was  proceeding  to  obtain  the  money  to  make 
payment  in  full  on  the  contract  when  he  was  notified  by  the  de- 
fendant on  the  4th  of  October,  1901,  that  she  elected  to  terminate 
the  contract  for  his  failure  to  perform  the  conditions  of  the  same. 
Thereupon  the  plaintiff  offered  to  pay  to  the  defendant  the  amount 
due,  and  instituted  this  action.     The  court  below  seems  to  have* 
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tfiexm  the  view  in  its  findings  and  conclusions  of  law  that  ifiasmudi 
as  the  plaintiff  had  failed  to  make  the  payments  as  prescribed  in 
the  contract  as  construed  by  the  defendant  and  had  failed  to  pay 
the  taxes,  the  defendant  had  the  right  to  terminate  the  contract 
without  notice,  and  hence  the  judgment  was  rendered  in  her  favor. 

The  appellant  claims  that  the  judgment  should  be  reversed  for 
the  following  reasons:  (i)  Time  was  not  of  the  essence  of  this 
contract  because  the ■<  provisions  of  the  contract  referring  thereto 
and  to  a  forfeiture  is  void  under  the  statutes  of  this  state.  (2) 
The  contract  does  not  provide  for  a  foreiture  at  the  time  the  same 
was  attempted  to  be  declared.  (3)  The  defendant  waived  the  right 
to  declare  a  forfeiture  and  therefore  there  was  no  default  by  the 
plaintiff  upon  which  the  defendant  could  base  a  declaration  of  for- 
feitare.  (4)  The  defendant  before  declaring  a  forfeiture  in  this 
case  was  required  to  give  the  plaintiff  a  notice  of  intention  to  de- 
clare a  forfeiture  with  opportunity  to  the  plaintiff  to  comply  with 
the  contract.  (5)  If  a  forfeiture  was  legally  declared  the  plaintiff 
is  entitled  to  be  relieved  therefrom  under  the  circumstances  of  this 
case.     (6)  The  evidence  was  insufficient  to  justify  the  judgment. 

It  is  contended  by  the  respondent  that  under  the  provisions  of 
the  contract  the  plaintiff  and  his  assignor  were  bound  to  make  the 
payment  yearly  on  the  21st  day  of  September,  and  that  a  failure  to 
make  the  payments  at  the  time  stipulated,  entitled  the  defendant  to 
declare  the  contract  forfeited.  The  respondent  further  contends 
that  although  the  stipulation  in  the  clause  quoted  above  prdiibiting 
the  party  of  the  second  part  from  enforcing  his  rights  under  the 
contract  might  be  void  under  section  1276  of  the  Rev.  Civ.  Code, 
still  that  part  of  the  stipulation  making  time  of  the  essence  of  the 
contract  would  be  binding  upon  the  parties.  In  the  view  we  take 
of  the  case  it  will  not  be  necessary  to  determine  these  questions  on 
this  appeal,  and  for  the  purposes  of  this  decision  we  may  assume 
that  the  respondent's  contention  is  correct  as  we  only  deem  it  nec- 
essary to  consider  the  third  and  fourth  grounds  Upon  which  the 
appellant  relies  for  a  Reversal  of  the  judgment  of  the  court  below. 
We  are  of  the  opinion  that  the  appellant  is  right  in  his  contention 
and  that  the  dfeferidant  having  permitted  the  titne  for  making  the 
yearly  payments,  nslmely:    the  21st  day  of  S^teniber  to  expire 
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without  objection  for  the  years  1899,  1900,  and  1901,  and  subse- 
quently receiving  the  amount  so  due  her  in  effect,  constituted  a 
waiver  of  a  strict  compliance  with  the  terms  of  the  contract,  and 
if  thereafter  she  sought  to  enforce  the  contract  she  was  required  to 
notify  the  plaintiff  of  the  fact  arid  to  give  him  a  reasonable  time  in 
which  to  comply  with  the  terms  of  the  contract.  While  undoubted- 
ly, under  the  terms  of  the  contract,  the  defendant  had  the  right  to 
insist  upon  a  strict  performance  of  the  terms  thereof  as  time  was 
made  of  the  essence  of  the  contract,  had  she  chosen  to  take  advan- 
tage of  that  condition  at  the  time  the  failure  occurred,  but  having 
allowed  the  time  to  go  by  and  accepted  payment  thereafter  as  stated, 
the  plaintiff  had  a  right  to  assume  that  she  would  not  insist  upon 
a  strict  compliance  with  the  terms  of  the  contract  and  the  contract 
could  not  thereafter  be  declared  forfeited  unless  notice  as  before 
stated  was  given  and  a  reasonable  time  afforded  for  the  plaintiff  in 
which  to  fulfill  the  conditions  of  the  contract.  As  was  stated  by  this 
court  in  Pier  v.  Lee,  14  S.  D.  600,  86  N.  W.  642,  the  provisions  in 
the  contract  that  time  was  of  the  essence  of  the  same  is  binding 
upon  both  parties  and  if  a  party  seeks  to  take  advantage  of  the 
provisions  upon  failure  of  the  other  to  a  strict  performance  he  must 
dc  «o  promptly  upon  such  tailure.  This  seems  to  have  been  the 
view  of  the  Supreme  Court  of  ^linnesota  (O'Connor  v.  Hughes, 
35  Minn.  446,  29  X.  \V.  152;  Cummings  v.  Rogers,  36  Minn,  317, 
30  X.  W.  892;  Mo.  V.  Bettner,  68  Minn.  179,  70  X.  W.  1076)  and 
of  the  Supreme  Court  of  Xorth  Dakota  (Fargusson  v.  Talcott,  7 
X.  D.  183,  73  X.  W.  207;  Hoyum  v.  Johnson,  88  X.  D.  306,  79 
X.  W.  149). 

It  seems  eminently  just  and  equitable  that  a  party  who  has  neg- 
lected to  enforce  the  provisions  of  his  contract  providing  that  time 
shall  be  of  the  essence  of  the  contract  at  the  time  the  default  is 
made,  and  accepts  performance  of  the  terms  thereafter  should  not 
be  allowed  upon  a  subsequent  default  to  enforce  the  provision  with- 
out giving  the  other  party  notice  that  he  intends  to  enforce  the 
same  and  a  reasonable  opportunity  to  comply  with  the  terms  of  the 
contract.  To  hold  otherwise  would  enable  a  party  to  take  undue 
advantage  of  his  contract  by  accepting  payments  after  the  time  they 
were  to  be  paid  by  the  strict  terms,  and  after  having  induced  a  party 
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to  make  a  number  of  such  payments  then  without  notice  and  with- 
out giving  the  party  an  opportunity  to  comply  with  the  terms  of 
the  contract  declare  it  terminated,  and  the  amount  paid  thereunder 
forfeited.  In  the  case  now  before  us  the  defendant  had  received 
$400  of  her  principal  and. certain  improvements  had  been  made  upon 
the  property ;  she  had  permitted  the  plaintiff  to  believe  at  least  that 
she  would  not  insist  upon  a  strict  performance  of  the  terms  of  the 
contract  by  receiving  the  sum  of  $222  some  12  or  13  days  after 
the  same  was  claimed  to  be  due  by  her  without  objection  and  had 
permitted  the  rent  for  the  year  1900,  to  remain  unpaid  apparently 
without  objection  and  by  waiting  until  the  4th  day  of  October,  13 
days  after  she*  claimed  the  payment  to  be  due  before  notifying  the 
plaintiff  of  her  election,  and  she  must  therefore  be  regarded  as  hav- 
ing waived  the  benefits  of  the  provision  making  time  the  essence  of 
the  contract  to  the  extent  at  least  that  she  was  required  to  give 
the  plaintiff  notice  of  her  intent  to  terminate  the  contract,  and  give 
him  a  reasonable  opportunity  to  comply  with  the  same. 

The  judgment  of  the  court  below,  and  order  denying  a  new 
trial,  are  reversed. 


DANIELSOX  V.  RUA  et  al. 

An  owner  conveyed  land  and  mining  ground  to  a  grantee  to  secure 
him  against  loss  resulting  from  his  signing  a  bail  bond.  The  bond  was 
forfeited  and  the  grantee  paid  It.  He  then  cold  the  mining  ground  for 
a  sum  in  excess  of  the  bond.  The  owner  sold  the  mining  ground  to  a 
third  person,  who  purchased  the  land  at  a  delinquent  tax  sale.  Held, 
that,  in  a  suit  by  a  grantee  to  quiet  title,  .the  third  person  was  entitled 
to  set  up  the  facts,  and  demand  as  a  counterclaim  an  accounting,  to- 
gether with  an  anuUment  of  the*  deed  conveying  the  land,  under  Rev. 
Code  Civ.  Proc,  §  127,  authorizing  a  defendant  to  set  up  as  a  counter- 
claim a  claim  arising  out  of  the  transaction  set  forth  as  the  foundation 
of  plaintiff's  claim,  and  section  681,  providing  that  in  actions  for  real 
property,  on  which  improvements  have  been  made,  the  value  thereof 
must  be  allowed  as  a  counterclaim,  did  not  limit  the  recovery  to  the 
value  of  improvements. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circuit  Court,  Butte  County.     Hon.  W.  G.  RiCE, 

Judge. 

Action  by  Edward  H.  Danielson  against  Helge  K.  Rua  and 
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others.    From  an  order  overruling  a  demurrer  to  the  counterclaim 
interposed,  plaintiff  appeals.    Affirmed. 

Henry  Frcndey  and  £.  /.  Frcmley,  for  appellant.  T.  IV.  La- 
Fleiche  and  Martin  &  Mason,  for  respondents. 

FULLER,  P.  J.  Alleging  fee  simple  ownership  and  the  ex- 
•clusive  right  of  possession,  plaintiff  brought  this  action  to  quiet 
title  to  320  acres  of  Butte  county  land,  and  each  of  the  defendants 
was  called  upon  to  state  the  nature  of  and  defend  his  adverse  claim. 
As  neither  of  the  other  defendants  assert  an  interest  adversely  to  the 
defendant  Olive  Richards,  claiming  by  virtue  of  a  tax  title  from 
Butte  county,  and  the  subject-matter  of  their  separate  answers  con- 
stitutes the  gravamen  of  her  counterclaim,  the  only  question  present- 
ed by  this  appeal  is  whether  the  court  was  justified  in  overruling 
the  following  demurrer:  **Comes  now  the  above  named  plaintiff, 
and  demurrs  to  the  counterclaim  and  affirmative  matter  set  forth 
in  the  separate  amended  answer  of  the  defendant  Olive  Richards, 
upon  the  following  grounds  and  for  the  following  reasons,  to-wit: 
(i)  That  said  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  counterclaim  against  the  plaintiff.  (2) 
That  said  counterclaim  does  not  state  facts  sufficient  upon  which 
a  several  judgment  might  be  obtained  in  favor  of  the  defendants 
and  against  the  plaintiff.  (3)  That  said  counterclaim  does  not  arise 
or  purport  to  arise  out  of  the  contract  or  transaction  set  forth  in 
the  plaintiff's  complaint  as  the  foundation  of  the  plaintiff's  claim. 
(4)  That  said  counterclaim  does  not  arise  or  purport  to  arise  out 
of,  and  is  not  connected  with,  the  subject  of  the  action  set  forth  in 
the  plaintiff's  complaint.  (5)  That  said  counterclaim  does  not  state 
facts  sufficient  to  constitute  a  defense  to  the  plaintiff's  cause  of  ac- 
tion.'^ 

It  is  disclosed  by  this  amended  answer  and  counterclaim  that 
the  defendant,  Helga  K.  Rua,  derived  title  to  the  land  in  controversy 
from  the  United  States  and  that  the  warranty  deed  upon  which  the 
complaint  is  based  vvas  executed  and  delivered  to  plaintiff  by  Rua, 
together  with  a  ([uitclaim  deed  to  certain  mining  groimd  in  Law- 
rence county,  for  the  purpose  of  securing  him  against  loss  that 
might  result  from  his  signing  a  certain  bail  bond,  the  liability  there- 
on being  $1,000,  conditioned  upon  the  appearance  of  one  Charles 
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Rua  at  a' specified  term  of  the  circuit  court  to  be  held  in  and  for 
Lawrence  county.  That  as  a  part  of  the  same  transaction  a  writ- 
ten contract  was  entered  into,  by  the  terms  of  which  neither  of  these 
deeds  was  to  be  recorded,  and,  in  the  event  of  forfeiture  of  bail  by 
Charles  Rua,  plaintiff  was  to  sell  the  mining  property,  deduct  the 
amount  of  his  liability  on  the  bond  from  the  proceeds  of  such  sale, 
account  to  the  defendant  Helga  K.  Rua  for  any  remaining  surplus, 
and  surrender  to  him  the  warranty  deed  to  the  land  in  controversy. 
That  Jeing  obliged  to  pay  $i,ooo,  by  reason  of  Charles  Rua's  for- 
feiture of  bail,  plaintiff  sold  the  mining  ground  pursuant  to  such 
contract  for  $5,625,  but  has  ever  since  failed  and  refused  to  pay 
any  part  of  the  $4,625  balance  remaining  after  deducting  the  amount 
of  the  bail  bond,  and  has  also  refused  to  surrender  the  warranty 
deed  to  the  320  acres  of  land,  but,  on  the  contrary,  seeks  by  this 
action  to  acquire  absolute  title  to  the  premises.  It  is  shown  and 
conceded  by  the  answers  of  the  other  defendants  that,  by  failing  to- 
pay  the  taxes  lawfully  assessed,  Rua  has  since  lost  all  his  interest 
in  such  land,  and  that  the  title  has  become  absolute  in  Olive  Rich- 
ards pursuant  to  the  tax  sale  and  judgment  of  the  circuit  court  duly 
entered  on  the  30th  day  of  September,  1901.  Thus  fee  simple 
ownership  of  the  premises  in  Olive  Richards,  by  virtue  of  the  tax 
title  and  the  subsequent  payment  of  taxes,  is  asserted  in  her  amend- 
ed answer,  and,  by  way  of  the  counterclaim  to  which  the  demurrer 
is  directed,  she  avers  in  substance,  that  by  purchasing  the  interest 
of  Helga  K.  Rua  in  the  minmg  ground,  on  the  26th  day  of  May, 
1896,  she  succeeded  to  all  this  contractual  right  to  an  accounting 
with  plaintiff,  and  consequently  affimiative  relief  in  the  sum  of  $4, 
625  is  demanded  together  with  a  judgment  annulling  his  pretended 
warranty  deed  and  quieting  her  title  to  the  230  acres  of  land  de- 
scribed in  such  instrument. 

According  to  the  amended  answer  of  Olive  Richards,  the  trans- 
action out  of  w^hich  the  counterclaim  arose  is  the  only  foundation 
for  plaintiff's  claim  of  title  and  the  quitclaim  deed  to  the  mining 
ground  and  the  w^arranty  deed  in  question  are  both  intimately  con- 
nected with  the  subject  of  the  action.  Consequently  proof  of  the 
alleged  circumstances  under  which  plaintiff  obtained  his  only  evi- 
dence of  title  to  the  land  would  defeat  his  claim  of  proprietorship^ 
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and  establish  an  affirmative  cause  of  action,  good,  not  only  as  a 
complete  defense,  but  as  a  counterclaim  authorized  by  section  127 
of  the  Revised  Code  of  Civil  Procedure;  and  there  i^  no  merit  in 
the  contention  that  by  section  681  of  such  Code  the  counterclaim 
in  a  case  of  this  character  must  be  confined  to  the  value  of  perma- 
nent improvements.  It  certainly  must  be  true  that  the  title  to  the 
half  section  of  Butte  county  land,  and  the  facts  upon  which  it  is 
founded,  constitute  the  subject  of  the  action,  and,  to  defeat  the  war- 
ranty deed  under  which  plaintiff  claims  fee  simple  ownership,  the 
defendant  Olive  Richards  has  the  right  to  rely  not  only  upon  her 
tax  title,  but  any  contract  or  transaction  connected  with  the  subject 
of  the  action  and  legally  sufficient  to  make  plaintiff's  warranty  deed 
operate  a%  a  mortgage  which  has  been  fully  paid  and  ought  in 
equity  to  be  satisfied  of  record. 

Responsive  to  the  demand  of  the  complaint  that  each  of  the  de- 
fendants set  forth  the  nature  of  his -adverse  claim,  it  was  certainly 
proper  for  either  of  them  to  take  issue  with  plaintiff,  as  to  his  as- 
sertion of  ownership,  by  stating  the  facts  and  circumstances  of  the 
.single  transaction  by  which  the  warranty  deed  to  the  land  in  con- 
tor  versy  and  the  quitclaim  deed  to  the  mining  ground  were  hypoth- 
ecated to  indemnify  him  against  any  loss  that  might  result  from  his 
signing  the  bail  bond,  and,  having  sold  the  mining  ground  for  a 
sum  greatly  in  excess  of  such  liability,  it  was  no  more  than  equit- 
able that  he  should  account  in  this  action  for  the  surplus  pursuant 
to  his  agreement  with  Rua.  As  the  defendant  Richards  succeeded 
to  all  the  legal  and  equitable  rights  of  the  defendant  Rua,  under 
such  contract  with  plaintiff,  and  acquired  a  title  to  the  premises 
from  the  county  that  her  cotlefendants  concede  to  be  perfect,  no 
good  reason  exists  for  holding  that  the  counterclaim  in  favor  of 
Rua.  is  not  pleadable  and  available  to  her  as  his  assignee,  and  the 
only  defendant  interested  in  the  result  of  the  action. 

The  order  of  the  trial  court,  overruling  the  demurrer  to  the 
counterclaim,  is  affirmed. 

Vol.  20.  S.  D.  31. 
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BELKNAP  V.  BELKNAP. 

Where  the  evidence  was  conflicting  as  to  the  terms  of  a  contract, 
It  was  for  the  }ury  to  determine  what  the  contract  really  was. 

Whether  the  evidence  is  sufficient  to  overcome  a  prima  facie  case 
is  a  question  for  the  jury. 

Where  defendant  claimed  that  a  certain  mare  was  one  owned  and 
branded  by  him  prior  to  the  sale  of  his  brand  to  plaintiff,  It  was  com- 
petent for  him  to  ^how  that  the  mare  was  of  a  sufllcient  aj?e  to  have 
been  branded  by  him  prior  to  such  sale. 

Under  a  contract  whereby  defendant  sold  his  brand  to  plaintiff, 
defendant  to  have  his  horses  on  the  range,  plaintiff  to  be  the  judge, 
plaintiff  could  not  arbitrarily  determine  that  an  animal  belonging  to 
defendant  was  not  his. 

Complaint  cannot  be  made  that  the  court's  instructions  are  not  as 
full  and  complete  as  they  should  be,  where  no  special  instructions 
were  submitted  or  requested. 

(Opinion  filed,  April  3,  1906.)  « 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGek,  Judge. 

Action  by  James  Belknap  against  Charles  F.  Belknap.  From 
a  judgment  for  defendant  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.     Affirmed. 

Chaunccy  L.  Wood,  for  appellant. 

An  instruction  is  erroneous,  where  it  assumes  the  existence  of 
an  issue  as  to  a  fact  which  is  not  in  dispute.  Texas  L.  &  L,  C.  C. 
V.  Watson;  22  S.  W.  873.  If  it  is  not  the  expression  of  an  opinion 
it  is  at  least  the  assumption  of  a  fact,  either  of  which  is  error. 
Grissel  v.  Bank  of  Woonsocket,  12  S.  D.  93;  Wood  v.  Steinen,  9 
S.  D.  no;  Roberts  v.  First  National  Bank,  79  N.  W.  993.  If 
the  evidence  as  to  what  the  contract  was,  is  conflicting,  then  the 
question  as  to  what  is  was,  should  have  been  left  to  the  jury. 
Hughes  V.  Turner,  Mich.  55  X.  W.  661:  People  v.  Williams,  17 
Cal.  142. 

BucU  &  Gardfver,  for  respondent. 

The  jury  have  the  right  to  determine  the  existence  of  a  parol 
contract,  its  intent,  and  limitations.  They  are  to  find  not  only  what 
language  was  used,  but  its  purport  and  meaning.  In  cases  of  writ- 
ten contract  it  is  the  duty  of  the  court  to  define  the  meaning  of  the 
language  used  in  them,  but  in  verbal  contracts  this  duty  is  confined 
to  the- jury.     McKenzie  v.  Sykes,  47  Mich.  294.     Herbert  v.  Ford, 
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33  Me.  90;  Copeland  v.  Hall,  29  Me.  93;  Carl  v.  Knott,  16  la.  379; 
Murphy  v.  Bedford,  18  Mo.  App.  279.  The  complaint  cannot  be 
made  that  the  court's  instructions  are  not  as  full  and  complete  as 
they  should  be  where  no  special  instructions  were  submitted  or  re- 
quested. Frye  v.  Ferguson,  6  S.  D.  392 ;  Winn  v.  Sanborn,  10  S. 
D.  642;  Studebaker  v.  Zollars,  12  S.  D.  296;  Austin  v.  Moe,  68 
Wis.  458:  Bank  of  Springfield  v.  Bennett,  8  Ind.  App.  679;  Bar- 
nett  V.  State,  100  Ind.  171  ;    Badger  v.  Bank,  26  Me.  428. 

CORSOX,  J.  This  was  an  action  in  claim  and  delivery  to  re- 
cover possession  of  certain  horses  from  the  defendant,  three  of 
which  were  branded  "J.  K."  on  the  left  thigh,  and  one  brown  year- 
ling not  branded,  all  of  the  alleged  value  of  $100,  and  for  $25  dam- 
ages for  the  detention  of  the  same.  The  defendant  by  his  answer 
denied  all  the  allegations  of  the  complaint  not  thereinafter  admit- 
ted, admits  that  the  horses  described  in  the  complaint  were  of  the 
value  of  $100,  and  alleges  that  the  said  horses  were  the  property 
of  the  defendant.  The  only  question,  therefore,  presented  in  the 
case  was  as  to  the  ownership  of  the  property  and  the  amount  of 
damages  sustained  by  the  plaintiff. 

Plaintiff,  to  prove  his  ownership  of  the  property,  relied  upon 
the  evidence  that  three  of  the  animals  were  branded  with  his  brand, 
*7-  K'*  on  the  left  thigh,  and  that  the  younger  one  was  the  offspring 
of  one  of  the  mares  so  branded.  It  is  disclosed  by  the  evidence 
that  the  plaintiff  and  defendant  both  used  a  similar  brand  prior  to 
July,  1900,  but  that  the  plaintiff  usually  branded  the  horses  owned 
by  him  on  the  left  shoulder,  and  the  defendant  branded  his  on  the 
left  thigh,  and  that  three  of  the  plaintiff's  horses  had  been  branded 
on  the  left  thigh  prior  to  1900.  Some  dispute  having  arisen  be- 
tween the  parties  in  regard  to  the  ownership  of  the  horses  then 
upon  the  range,  the  defendant  had  his  brand  accepted  by  the  board 
of  brand  commissioners  of  the  state  and  had  it  recorded,  and  that 
subsequently  the  defendant  sold  his  brand  to  the  plaintiff,  and  it 
was  claimed  by  the  plaintiff  that  an  agreement  was  entered  into 
by  the  defendant  by  which  all  horses  branded  with  that  brand  should 
be  regarded  as  the  property  of  the  plaintiff,  and  that  no  horses 
found  upon  the  range  thereafter  with  that  brand  should  be  claimed 
or  taken  by  the  defendant,  except  with  the  consent  of  the  plaintiff. 
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It  was  claimed  on  the  part  of  the  defendant,  however,  that, 
when  he  sold  his  brand  to  the  plaintiff,  it  was  stipulated  and  agreed 
between  them  that  he  reserved  the  right  to  any,  horses  belonging 
to  him  found  upon  the  range  subsequently  to  such  sale  branded 
with  said  brand.  The  evidence  as  to  what  this  contract  really  was 
was  conflicting,  and  it  therefore  became  the  duty  of  the  jury  ta 
determine  what  the  contract  really  was  between  the  parties.  The 
only  evidence  offered  by  the  plaintiff  of  his  ownership  of  the  prop- 
erty was  the  brand  on  the  horses.  The  defendant  sought  to  prove 
that  the  property  belonged  to  him  by  proving  that  the  older  animal, 
a  mare,  belonged  to  him  at  the  time  he  transferred  the  brand  to  the 
plaintiff,  and  that  the  younger  animals  were  offspring  of  that  mare, 
and  one  of  the  methods  by  which  he  sought  to  prove  that  fact  was 
by  showing  that  the  mare  was  nine  years  of  age  or  over,  while  he 
had  transferred  his  brand  to  the  plaintiff  only  five  years  prior  to 
the  trial. 

It  is  contended  by  the  appellant  that  under  the  Code  of  this 
state  animals  branded  with  the  '7-  K."  brand  on  the  left  thigh  be- 
longed prima  facie  to  the  owner  of  that  brand,  and  that  when  the 
plaintiff  proved  by  uncontradicted  evidence  that  the  animals  that  he 
sought  to  recover  from  the  defendant  were  branded  with  his  brand, 
"J.  K."  on  the  left  hip,  he  was  entitled  to  recover  the  property  un- 
less the  defendant  could  overcome  that  prima  facie  evidence  by  a 
preponderance  of  proof  showing  that  the  property  actually  belonged 
to  him,  and  that  the  plaintiff  had  assented  to  such  ownership,  and 
that  the  evidence  was  insufficient  to  overcome  the  prima  facie  case. 
But  the  jury,  who  were  the  exclusive  judges  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses,  has  evidently  found 
the  evidence  sufficient  to  overcome  the  prima  facie  case  made  by 
the  plaintiff,  and  we  are  not  inclined  to  disturb  their  verdict.  It 
is  somewhat  difficult  to  lay  down  a  rule  as  to  the  amount  of  evi- 
dence on  the  part  of  the  defendant  necessary  to  overcome  the  plain- 
tiff'ii  prima  facie  case.  Undoubtedly  it  must  preponderate  in  favor 
of  defendant,  but  whether  or  not  it  does  so  preponderate  is  prop- 
erly a  question  for  the  jury  under  proper  instruction  by  the  court. 
It  is  quite  clear  that  the  horses  actually  belonging  to  the  defendant 
at  the  time  of  the  transfer  by  him  of  his  brand  to  the  plaintiff  were 
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to  remain  his,  and  under  the  contract  he  would  be  entitled  to 
claim  such  animals  as  his  own  notwithstanding  some  expressions 
tised  by  the  parties  in  making  the  contract.  The  evident  purpose 
and  intention  of  the  contract  was  that  subsequently  to  the  transfer 
of  the  brand  to  the  plaintiff  defendant  should  not  have  the  right 
to  claim  to  be  the  owner  of  horses  subsequently  branded,  but  that 
he  should  retain  the  right  of  ownership  to  the  horses  previously 
branded  by  him.  The  jury  evidently  took  this  view  of  the  contract, 
or  agreement,  entered  into  between  the  parties,  and  we  think  they 
were  right  in  so  doing. 

It  is  also  contended  by  the  appellant  that  the  court  erred  in  per- 
mitting the  defendant  to  introduce  evidence  as  to  the  age  of  the 
mare,  one  of  the  animals  in  controversy,  but  there  is  clearly  no 
merit  in  this  contention.  Defendant  claims  that  the  mare  was  one 
owned  and  branded  by  him  prior  to  the  sale  of  his  brand  to  the 
plaintiff.  It  was  competent,  therefore,  in  support  of  his  claim,  to 
show  that  the  mare  was  of  a  sufficient  age  to  have  been  branded 
by  him  prior  to  the  sale  of  the  brand.  It  was  one  circumstance  at 
least  tending  to  prove  that  the  mare  belonged  to  him.  The  evi- 
dence may  not  have  been  very  strong  or  convincing  as  tending  to 
shov/  that  the  defendant  was  the  owner  of  the  animal,  but  the  jury 
had  a  right  to  determine  the  question  of  the  ownership  and  to  con- 
sider this  evidence  in  connection  with  other  evidence  upon  that  sub- 
ject. 

It  is  further  contended  by  the  appellant  that  the  court  should 
have  directed  the  jury  as  to  the  construction  to  be  given  the  con- 
tract entered  into  between  the  plaintiff  and  the  defendant  at  the 
time  of  the  transfer  of  the  brand,  as  the  evidence  is  undisputed,  but 
we  cannot  agree  with  counsel  in  this  contention.  There  certainly 
was  a  conflict  in  the  evidence  as  to  what  the  agreement  really  was, 
and  in  such  a  case  it  is  for  the  jury  to  determine  what  the  contract 
was  and  what  was  intended  by  the  parties.  When  the  contract  was 
in  writing,  or  when  the  evidence  as  to  the  verbal  contract  is  undis- 
puted and  there  is  no  ambiguity  in  its  terms,  the  court  may  prop- 
erly construe  it,  but  where,  as  in  the  case  at  bar,  the  contract  was 
oral  and  the  evidence  conflicting  as  to  what  it  was,  the  question 
was  properly  left  to  the  jury.     McKenzie  v.  Sykes,  47  Mich.  294, 
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II  N.  W.  164;  Carl  v.  Knott,  16  Iowa,  379.  The  rule  applicable 
to  the  construction  of  contracts  is  stated  by  the  Supreme  Court  of 
Michigan  in  McKenzie  v.  Sykes,  supra,  speaking  by  Mr.  Justice 
Cooley,  as  follows:  **It  is  for  the  court  to  interpret  the  written 
contracts  of  parties ;  for,  when  they  have  assented  to  definite  terms 
and  stipulations  and  incorporated  them  in  formal  documents,  the 
meaning  of  these,  it  is  supposed,  can  always  be  discovered  on  in- 
spection. Nothing  which  is  within  the  purview  of  the  contract  is 
left  in  doubt,  and  there  is,  of  course,  nothing  to  submit  to  the  jury. 
Thompson  v.  Richards,  14  Mich.  172.  But,  where  the  terms  of  a 
negotiation  are  left  to  oral  proofs,  the  question  what  the  parties 
said  and  did,  and  what  they  intended  should  be  understood  thereby, 
is  single,  and  cannot  be  separated  so  as  to  refer  one  part  to  the 
jury  and  another  part  to  the  judge ;  but  in  its  entirety  the  question 
is  one  of  fact.  Strong  v.  Saunders,  15  Mich.  339;  Maas  v.  White, 
37  Mich.  126;  Estate  of  Young,  39  Mich.  429;  Engle  v.  Camp- 
bell, 42  Mich.  565,  4  N.  W.  301." 

It  is  further  contended  that  the  court  erred  in  the  following 
portions  of  its  charge  to  the  jury:  "There  is  some  testimony  *  *  * 
tending  to  show  that  at  the  time  of  the  transfer  of  the  *J.  K.'  brand 
by  the  defendant  to  the  plaintiff  that  the  defendant  was  to  have  his 
horses  on  the  range,  but  plaintiff  was  to  be  the  judge.  By  this  is 
meant  that  plaintiff  could  not  arbitrarily  say  the  horses  were  his, 
which,  in  fact  belonged  to  the  defendant,  but  he  m^ist  be  reasonable, 
and  if  you  believe  from  the  evidence  that  the  mare  in  question  is 
the  property  of  the  defendant,  and  that  the  young  stock  is  the 
offspring  of  said  mare,  your  verdict  should  be  for  the  defendant." 
The  contention  that  this  part  of  the  charge  of  the  court  is  erron- 
eous is  untenable.  The  court  seems  to  have  very  carefully  submit- 
ted the  matter  to  the  jury  by  instructing  them  that  there  was  some 
evidence  tending  to  prove  the  agreement  as  claimed  by  the  plain- 
tiff, and  in  effect  telling  them  that,  if  they  found  such  to  be  the 
agreement,  the  plaintiff  could  not  arbitrarily  determine  that  an  an- 
imal belonging  to  the  defendant  was  not  his,  and  such  seems  to  us 
to  b:  the  law.  If  the  animal  belonged  to  the  defendant,  the  plain- 
tiff could  not  arbitrarily  say  that  the  defendant  was  not  the  owner 
and  retaih  the  same  as  his  6w6.     Jiumpfner  v.  D.  M.  Osborne  & 
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Co.,  2  S.  D.  310,  50  N.  W.  88.  No  special  instructions  were  sub- 
mitted to  the  court  or  requested  by  the  plaintiif,  and  therefore,  if 
the  court's  instructions  are  not  as  full  and  complete  as  they  should 
have  been,  the  plaintiff  has  no  right  to  complain.*  Frye  v.  Ferguson, 
6.  S.  D.  392,  61  N.  W.  161 ;  Winn  v.  Sanborn,  10  S  .D.  642,  75  N. 
W.  201;  Studebaker  v.  Zollars,  12  S.  D.  296,  81  N.  W.  292; 
Austin  y.  Moe,  68  Wis.  458,  32  N.  W.  760;  Bamett  v.  State,  100 
Ind.  171 ;  Badger  v.  Bank,  26  Me.  428.  It  is  evident  from  the 
terms  of  the  contract  of  sale  that  the  defendant  did  not  include  in 
the  sale  any  of  his  own  horses.  The  contention  of  the  plaintiff, 
therefore,  that  he  was  absolutely  the  owner  of  the  defendant's 
horses  upon  which  the  brand  "J.  K."  on  the  left  thigh  should  be 
found,  by  reason  of  his  ownership  of  the  brand,  cannot  be  sus- 
tained as  against  the  evidence  which  satisfied  the  jury  that  the  an- 
imals were  the  property  of  the  defendant. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 


McVAY  V.  TOUSLEY  et  al. 

Where  no  application  was  made  for  an  order  eliminating  unneces- 
sary matter  from  appellant's  abstract,  the  clerk  properly  overruled  the 
respondent's  objection  to  the  taxation  of  costs  on  the  ground  that  the 
amount  allowed  for  printing  the  abstract  was  excessive,  and  it  is  the 
duty  of  the  court  on  appeal  from  the  taxation  of  costs  to  determine 
what,  if  any,  portions  of  the  abstract  are  unnecessary  or  improper. 

Under  Supreme  Court  rule  12,  providing  that  the  rule  to  observe 
in  abstracting  a  case  is  to  preserve  everything  material  to  the  ques- 
tion to  be  decided  and  omit  everything  else,  a  party  on  appeal  should 
not  be  allowed  costs  for  unnecessary  matter  in  an  abstract  or  brief. 

(Opinion  filed.  May  9,  1906.) 

Appeal  from  clerk's  taxation  of  costs.    Modified, 
For  former  opinion,  see  20  S.  D.  —  105  N.  W.  932. 
W,  Y,  Quigley,  N.  /.  Cramer,  for  appellants.     Gamble,  Tripp 
&  Hohnan,  for  respondent. 

HANEY,  J.  This  is  an  appeal  from  the  clerk's  taxation  of 
costs  and  disbursements,  on  the  ground  that  the  amount  allowed 
for  printing  appellant's  abstract  is  excessive.  No  application  hav- 
ing been  made  for  an  order  eliminating  unnecessary  matter -it  was 
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the  duty  oi  the  clerk  to  overrule  respondent's  objection ;  and  it 
becomes  the  duty  of  the  court  upon  this  appeal  to  determine  what, 
if  any,  portions  of  the  abstract  is  unnecessary  or  improper.  Kirby 
V.  Telegraph  Co.'  8  S.  D.  54,  65  N.  W.  482.  A  party  should  not 
be  allowed  for  unnecessary  matter  in  an  abstract  or  brief.  S wen- 
son  V.  Christopherson,  10  S.  D.  342,  73  N.  W.  96.  The  abstract, 
including  the  first  cover,  contained  170  pages,  the  printing  of  which 
appears  to  have  cost  80  cents  per  page.  If  it  contained  nothing 
unnecessary  the  disbursement  should  be  $136.  The  amount  claimed 
and  the  amount  allowed  by  the  clerk  was  $141.  Certain  convey- 
ances, concerning  which  no  controversy  existed,  were  unnecessarily 
printed  in  extenso.  They  occupy  about  20  pages.  About  12  pages 
are  unnecessarily  used  in  repeating  certain  paragraphs  of  the  an- 
swer. About  the  same  number  of  pages  are  devoted  to  decisions 
of  sister  states  which  were  merely  referred  to  in  the  statement  of 
the  case  and  need  not  to  have  been  printed  in  the  abstract.  About 
10  pages  are  given  to  specifications  of  error,  which  are  repeated  as 
assignments  of  error,  where  a  statement  that  the  asignemnts  cor- 
respond with  the  specifications  would  have  been  sufficient.  Ten 
or  more  pages  are  given  to  unnecessary  details.  Our  rules  require 
an  abridgement  not  a  reproduction  of  the  original  record.  "The 
rule  to  be  observed  in  abstracting  a  case  is:  Preserve  everything 
material  to  the  question  to  be  decided,  and  omit  everything  else." 
Rule  12.  In  view  of  the  original  record  and  the  questions  pre- 
sented by  the  appeal,  we  think,  the  abstract  should  not  have  con- 
tained more  than  100  pages  for  which  80  cents  per  page  should  be 
allowed. 

The  case  at  bar  is  not  an  exceptional  one.  There  is  a  growing 
tendency  to  print  unnecessary  and  improper  matter.  If  permitted 
to  continue,  the  practice  will  become  an  intolerable  burden  to  the 
court  and  to  litigants.  As  one  means  of  remedying  the  evil  this 
court  will  not  hesitate  to  reduce  disbursements  for  printing  ab- 
stracts and  briefs  whenever  an  opportunity  is  afforded.  The  clerk 
is  directed  to  allow  only  $80  "for  printing  abstract."  In  all  other 
respects  his  taxation  is  affirmed. 
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STATE  V.  PLACE 

Where,  In  a  prosecution  for  keeping  a  saloon  open  on  Sunday, 
each  juror  must  have  reached  a  conclusion  soon  after  retiring,  in  view 
of  the  issues  and  the  evidence,  and  an  all  night  session  failed  to  pro- 
duce an  agreement,  no  misunderstanding  existing  as  to  the  law  of  the 
case,  a  statement  by  the  Judge,  repeated  over  objection,  that  the  jury 
would  be  kept  together  until  they  agreed  on  a  verdict,  was  error. 

Such  irregularity  was  included  under  Rev.  Code  Cr.  Proc.  430, 
relating  to  criminal  actions  and  authorizing,  in  Subdivision  4,  a  new 
trial,  "when  the  verdict  has  been  decided  by  lot  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  the  jurors." 

linder  Rev.  Code  Cr.  Proc.  §  430,  subd.  4,  authorizing  a  new  trial 
when  the  verdict  has  been  decided  by  lot  or  by  any  means  other  than 
z,  fair  expression  of  opinion  on  the  part  of  the  jurors,  where  accused 
specifically  hlleged  in  his  application  for  a  new  trial  that  the  verdict 
was  secured  by  improper  conduct  of  the  trial  judge  in  stating  that  the 
jurors  would  be  kept  together  until  an  agreement  was  reached,  the 
question  was  presented  to  the  trial  court  and  to  the  Appellate  Court, 
although  defendant  did  not  designate  such  ground  of  objection  in  the 
language  of  the  statute. 

(Opinion  filed.  May  9,  1906.) 

Error  from  Circuit  Court,  Lyman  County.  Hon.  Frank  B. 
Smith,  Judge. 

W.  E.  Place  was  convicted  of  keeping  a  saloon  open  on  Sun- 
day, and  brings  error.    Reversed. 

James  Broun  and  /.  N.  Aul(f,  for  plaintiff  in  error. 

The  old  rule  permitting  coercion  of  a  jury  in  order  to  secure 
a  verdict  has  been  swept  away  and  under  our  present  method  the 
independence  of  a  jury  is  respected.  People  v.  Sheldon,  156  N.  Y. 
268,  41  L.  R.  A.  644. 

Philo  Hall,,  AttoTfiey  General,  and  Aubrey  La/ivrence,  Ass't  At- 
iorney  General,  for  the  state. 

The  court,  in  the  exercise  of  a  proper  discretion  may  direct 
the  jury  to  retire  for  further  deliberation,  even  after  a  second  an- 
nouncement that  they  could  not  agree.  Hughes'  Instructions  to  Ju- 
ries, §  188.  The  trial  judge  may  properly  in  his  discretion  intimate 
to  a  disagreeing  jury  his  intention  to  confine  them  until  the  end  of 
the  term.  State  v.  Grizzard,  89  N.  C.  115.  Unless  the  communica- 
tion from  the  officer  to  the  jury  had  the  manifest  tendency  to  in- 
fluence the  jury  improperly  against  the  unsuccessful  party,  or  was 
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such  that  prejudice  has  resulted  to  such  party,  it  furnishes  no 
ground  for  a  new  trial.  Darling  v.  New  York  P.  &  B.  R.  Co.,  16- 
L.  R.  A.  643. 

HANEY,  J.  Having  been  found  guilty  of  failing  to  keep  his 
saloon  closed  on  Sunday,  the  defendant  "moved  for  a  new  trial  on 
the  grounds  that  the  court  had  misdirected  the  jury  in  matters  of 
law  arising  during  the  course  of  the  trial,  and  especially  because 
the  court  had  instructed  the  jury  that  he  would  keep  them  together 
until  they  should  agree  upon  a  verdict,  and  because  the  verdict  is 
contrary  to  the  law  and  the  evidence,  which  motion  was  denied  by 
the  court,  to  which  the  defendant  excepted.  Defendant  then  moved 
in  arrest  of  judgment  on  the  same  grounds,  which  was  denied,  and 
defendant  excepted."  Concerning  the  conduct  of  the  court  and 
jury,  after  the  case  was  submitted,  the  record  reads  as  follows: 
**The  jury  refired  to  consider  the  case  at  9  o'clock  p.  m.  on  June 
21,  1905,  and  after  being  out  all  night  and  all  the  next  forenoon, 
without  having  agreed  upon  a.  verdict,  they  were  brought  into  court 
and  asked  by  the  court  if  they  had  agreed  upon  a  verdict,  to  which 
they  replied  that  they  had  not.  The  court  thereupon  asked,  *What 
seems  to  be  the  matter?'  to  which  the  foreman  replied,  'we  are  shy 
on  evidence.'  The  court  thereupon  replied  that  he  could  not  help 
them  out  any  on  the  evidence,  .if  it  were  matters  of  law  he  could 
give  them  further  instructions.  'Tiut,'  said  he,  'you  will  have  to 
agree  to  this  case,  for  I  will  keep  you  together  until  you  do  agree.' 
Defendant's  counsel  thereupon  excepted  to  the  court's  statement  to 
the  jury  that  he  would  keep  the  jury  together  until  they  did  agree, 
and  to  this  the  court  replied  in  substance :  *  You  may  have  an  excep- 
tion, but  I  will  keep  this  jury  together  until  they  do  agree  upon  a 
verdict.'  All  of  the  foregoing  took  place  in  the  presence  and  hear- 
ing of  the  jury.  The  court  thereupon  directed  the  jury  to  retire 
with  the  officer,  at  the  time  of  taking  the  noon  recess,  which  they 
did,  and  when  the  court  reconvened  after  recess,  at  i  -.30  p.  m.  on 
June  22d,  the  jury  was  brought  into  court,  and  asked  by  the  court 
if  they  had  agreed  upon  a  verdict,  to  which  they  replied  that  they 
had,  whereupon  the  court  asked  them  what  their  verdict  was,  and 
the  foreman  replied:    *We,  the.. jury,  find  the  defe^idant  guilty  as- 
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charged  in  the  information.'     The  jury  was  then  polled  and  each 
answered  that  that  was  his  verdict." 

In  this  enlightened  age  no  one  will  contend  that  a  verdict 
should  stand  which  does  not,  at  least  presumptively,  express  the 
free  and  deliberate  judgment  of  those  who  rendered  it.  The  old 
rule  permitting  the  coercion  of  juries  has  been  swept  away.  Under 
modem  methods  of  procedure  the  independence  of  the  }ury  is,  and 
it  should  be  respected.  People  v.  Sheldon,  50  X.  E.  840,  41  L.  R. 
A.  644.  **No  juror  should  be  induced  to  agree  to  a  verdict  by  a 
fear  that  a  failure  to  so  agree  wouid  be  regarded  by  the  public  as 
reflecting  upon  either  his  intelligence  or  his  integrity.  Personal 
considerations  should  never  be  permitted  to  influence  his  conclu- 
siohs,  and  the  thought  of  them  should  never  be  presented  to  him  as 
a  motive  for  action."  State  v.  Bybee,  17  Kan.  462.  Nor  should 
the  decision  of  a  juror  be  influenced  by  a  fear  of  indefinite  confine- 
ment in  a  jury  room  to  his  own  and  his  associates'  inconvenience 
and  discomfort.  This,  in  effect,  is  conceded  by  the  learned  Attor- 
ney General;  but  he  insists  (i)  that  coercion  cannot  be  inferred 
'  from  any  fact  disclosed  by  the  record  in  this  case,  and   (2)  that, 

!  if  any  of  the  jurors  were  unduly  influenced,  our  rules  of  criminal 

procedure  afford  no  means  by  which  the  error  may  be  reviewed. 
I  The  first  contention  is  not  tenable.     In  view  of  the  issues  in- 

volved and  quantity  of  evidence  introduced,  each  juror  must  have 
reached  a  conclusion  soon  after  retiring.  An  all  night  session  failed 
to  produce  an  agreement  as  to  the  facts.  No  misunderstanding  ex- 
isted as  to  the  law  of  the  case.  Then  came  the  statement  of  the 
I  learned  circuit  judge  that  the  jury  would  not  be  permitted  to  sep- 

j  arate  without  an  agreement.    The  statement  was  deliberate,  repeat- 

I  ed  after  objection  by  the  accused.     It  cannot  be  assumed  that  the 

judge  did  not  intend  to  execute  his  threat  or  that  the  jury  would 
question  his  sincerity.     When  the  disagreement  was  reported  one 
I  juror,  at  least  was  opposed  to  conviction.    Unless  his  opinion  was 

changed  by  further  deliberation,  he  confronted  the  alternative  of 
surrendering  his  convictions  or  of  compelling  himself  and  his  as- 
sociates to  remain  together  indefinitely.     It  would  be  absurd  to  say 
"  that  such  a  situation  probably  would  have  no  eflFect  upon  the  action 

of  an  average  juror.     Moreover,  the  statement,  considered  in  con- 
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nection  with  the  tone  of  the  entire  charge,  was  calculated  to  convey 
the  impression  that  the  court  believed  the  defendant  was  guilty^  and 
would  not  discharge  the  jury  until  they  concurred  in  such  belief. 

Nor  can  the  state's  second  contention  be  sustained.  The  ir- 
regularity here  disclosed  is  included  in  the  clause  of  the  statue  re- 
lating to  criminal  actions  which  authorizes  a  new  trial,  "when  the 
verdict  has  been  decided  by  lot,  or  by  any  means  other  than  a  fair 
expression  of  opinion  on  the  part  of  the  jurors."  Rev.  Code  Cr. 
Proc.  §  430,  subd.  4.  Though  the  defendant  did  not  designate  this 
ground  in  the  language  of  the  statute,  he  specifically  alleged  the  ob- 
jectionable means  by  which  the  verdict  was  secured  in  his  applica- 
tion for  a  new  trial,  thus  presenting  the  question  to  the  court  be- 
low and  to  this  court.  Of  course,  it  is  possible  that  the  action  of  no 
juror  was  influenced  by  the  court's  statement,  but  such  statement 
was  so  clearly  improper  and  so  well  calculated  to  prejudice  the 
rights  of  the  accused,  we  cannot  assume  that  it  did  not  have  that 
effect.  This  conclusion  in  no  wise  conflicts  with  the  universally  rec- 
ognized rule  that  great  latitude  is  allowed  trial  judges  with  respect 
to  the  time  in  which  disagreeing  jurors  may  be  kept  together.  Nor 
does  it  preclude  any  reasonable  effort  to  secure  an  agreement  which 
leaves  each  juror  at  liberty  to  adhere  to  his  individual  convictions 
uninfluenced  by  any  consideration  other  than  a  desire  to  conscient- 
iously discharge  his  duty.  Within  the  limits  allowed  by  the  law, 
the  discharge  of  such  duty  is  as  important  and  should  be  as  free 
from  coercion  as  are  the  duties  imposed  upon  the  judge.  Neither 
court  nor  jury  is  responsible  for  the  conduct  of  the  other  while 
acting  within  its  own  legitimate  province. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 
ordered. 


STATE  V.  WILLIAMS. 

Under  an  indictment  charging  an  inegal  sale  of  intoxicating  li(|uor 
to  several  persons  Jointly,  defendant  cannot  be  convicted  of  an  illegal 
sale  to  but  one  of  the  persons  named. 

(Opinion  filed,  May  9,  1906.) 

Appeal  from  Circuit  Court,  Brookings  County.    Hion.  G^rge 

H.  Marquis,  Judge. 
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G.  A.  Williams  was  convicted  of  illegally  selling  intoxicating 
liquor,  and  appeals.    Reversed. 

Olaf  Eidem,  for  plaintiff  in  error.  Philo  Hall,  Atty,  GencraK 
Aubrey  Lawrence,  Ass't  Atty,  General,  and  /.  F.  Chee^rer,  Acting^ 
State's  Attorney,  for  the  State. 

FULLER,  P.  J.  Upon  proof  confined  by  the  court  to  an  unlaw- 
ful sale  of  intoxicating  liquors  in  quantity  less  than  five  gallons  to 
Herman  Vandry,  plaintiff  in  error,  a  registered  pharmacist,  was 
tried  and  convicted  under  an  information  sufficient  as  to  time  and 
place,  and  possessing  the  requisite  degree  of  certainty  to  charge  the 
accused  with  a  joint  sale  to  U.  Cochrane,  John  Hogan,  Frank  Hultz, 
W.  E.  Totten,  Chas.  Replogle,  and  Herman  Vandry  and,  the  ques- 
tion being  properly  saved  for  review,  we  must  now  determine 
whether  there  is  a  fatal  variance  between  the  evidence  and  the  al- 
legations of  the  information. 

In  the  case  of  State  v.  Burcha^d,  4  S.  D.  548,  57  N.  W.  491,. 
a  judgment  convicting  the  defendant  of  the  crime  of  selling  intox- 
icating liquors  unlawfully  was  reversed  for  the  sole  reason  that  the 
purchaser  was  not  named  in  the  indictment,  and  it  has  been  quite 
uniformly  held  by  courts  entertaining  a  contrary  view  that  when 
the  person  to  whom  the  sale  was  made  is  unnecessarily  named,  the 
proof  must  correspond  with  that  allegation.  Black  on  Intoxicating 
Liquors,  517.  Of  course  there  can  never  be  a  sale  in  any  traffic 
without  a  purchaser,  and  he  is  so  connected  with  the  vendor  of  in- 
toxicating liquors  that  no  unlawful  sale  can  be  charged  ift  a  man- 
ner to  constitute  a  public  offense  without  naming  him  or  otherwise 
identifying  the  transaction  so  that  the  accused  may  know  whether 
to  plead  guilty  or  prepare  to  defend  and,  in  case  of  a  conviction  or 
acquittal,  be  able  to  plead  the  judgment  in  bar  of  another  prosecu- 
tion for  the  same  offense.  The  view  that  the  name  of  the  pur- 
chaser is  essential  to  a  sufficient  description  of  the  offense  is  sus- 
tained by  the  great  weight  of  authority,  and  the  elementary  rule 
that 'the  proof  must  correspond  with  the  pleadings  is  applicable 
alike  to  civil  and  criminal  actions.  State  v.  Shanley  (S.  D.)  104 
N.  W.  522.  While  the  accused  might  have  prepared  to  repel  the 
suggestion  that  he  ever  participated  in  a  sale  of  intoxicating  liquors 
to  the  six  persons  named,  no  opportunity  was  given  him  to  produce 
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such  evidence  and  all  that  was  offered  on  the  part  of  the  state  was 
testimony  tending  to  prove  him  guilty  of  an  offense  not  charged 
in  the  information. 

In  determining  the  effect  of  omitting  the  name  of  the  pur- 
chaser, Judge  Corson,  speaking  for  the  court  in  State  v.  Burchard, 
supra,  used  the  following  language:  *'Can  such  an  indictment  be 
sustained  under  the  laws  and  Constitution  of  this  state  ?  Sec.  7,  art. 
6,  of  the  state  Constitution,  provides  that,  'in  all  criminal  prosecu- 
tions, the  accused  shall  have  the  right  *  *  *  to  demand  the  nature  and 
cause  of  the  accusation  against  him ;  to  have  a  copy  thereof.*  And 
sec.  7241,  Comp.  Laws  1887,  provides  that  the  'indictment  must  con- 
tain *  *  *  a  statement  of  the  acts  constituting  the  orfense,  in  ordinary 
and  concise  language  and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended.*  Under  these 
provisions  of  the  law  and  Constitution  we  are  of  the  opinion  that 
the  offense  must  be  set  forth  with  sufficient  certainty,  not  only  to 
enable  a  person  of  common  understanding  to  know  what  is  intended, 
but  with  sufficient  certainty  to  enable  the  accused  to  prepare  his  de- 
fense in  advance  of  the  trial,  and  to  enable  the  trial  court  to  know 
that  the  accused  is  being  tried  upon  the  identical  charges  passed 
upon  by  the  grand  jury  when  finding  the  indictment.  Tested  by 
these  requirements,  the  indictment  is  clearly  insufficient.  The  ac- 
cus^d  could  understand  from  this  indictment  that  he  was  charged 
with  the  offense  of  selling  intoxicating  liquors  as  a  beverage,  but  to 
whom,  when  and  where,  it  gives  him  no  information.  Of  what 
possible  benefit  would  a  copy  of  the  indictment  be  to  the  accused? 
What  preparation  could  he  make  for  his  defense  under  it?  How 
c  uld  the  trial  court  determine  that  the  offense  for  which  the  ac- 
cused was  being  tried  was  the  one  for  which  the  indictment  was 
found  by  the  grand  jury.  The  only  practical  method  of  making 
such  an  indictment  sufficiently  definite  and  certain  is  to  require  it 
to  give  the  name  of  the  person  or  persons  to  whom  the  intoxicating 
liquor  is  alleged  to  have  been  sold,  if  known,  and,  if  unknown,' to 
give  some  other  description  of  the  offense  that  will  identify  it." 

So,  in  this  case,  the  specific  act  of  which  the  state  complained 
was  a  joint  sale  to  six  persons  named,  and  a  copy  of  the  informa- 
tion would  advise  the  accused  that  he  was  called  upon  to  answer, 
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either  by  showing  that  such  particular  transaction  was  of  a  charac- 
ter sanctioned  by  the  statute  or  that  the  sale  was  not  made,  but  he 
liad  no  means  of  knowing  that  at  the  trial  he  would  be  required  to 
defend  against  a  sale  made  of  Herman  Vandry  alone,  and  at  a  time 
when  neither  of  the  other  alleged  purchasers  were  present.  Even 
in  states  where  it  is  deemed  unnecessary  to  name  the  person  to 
whom  the  sale  was  made  it  is  held  that  such  averment  when  made 
becomes  essential,  as  descriptive  of  the  offense  charged,  and  where 
two  persons  are  named  as  purchasers  and  the  evidence  is  of  a  sale 
to  but  one  of-  them  the  variance  is  fatal  to  a  conviction.  Tyler  v. 
State.  69  Miss.  395,  11  South.  25;  Brown  v.  State,  48  Ind.  38.  The 
headnote,  fully  sustained  by  the  opinion,  in  Farrel  v.  State,  3  Ind. 
573,  is  as  follows:  "An  indictment  for  retailing  spirituous  liquor 
charged  the  sale  to  have  been  made  by  A.  and  B.  to  C.  The  evi- 
dence showed  that  A.  and  B.  had  each  sold  spirituous  liquor  by 
retail  to  C,  at  different  times,  at  the  same  bar  and  in  the  same 
house,  but  no  joint  sale  was  shown,  nor  that  either  participated  in 
the  act  of  the  other.  Held,  that  the  indictment  was  not  sustained." 
See,  also,  People  v.  Huffman,  24  App.  Div.  Rep.  (N.  Y.  233,  48  N. 
Y.  Supp.  482. 

The  one  act  charged  being  the  unlawful  sale  of  intoxicating 
liquors  to  these  six  persons,  the  only  question  presented  by  the  in- 
formation and  plea  of  not  guilty  was  whether  such  joint  sale  was 
actually  made.  Granted  that  the  accused  at  the  time  mentioned 
sold  something  less  than  five  gallons  of  intoxicating  liquors  to  the 
purchasers  named,  the  presumption  that  the  sale  was  lawfully  made 
for  a  medicinal,  mechanical,  scientific,  or  sacramental  purpose  would 
of  necessity  prevail,  unless  overcome  by  competent  proof  beyond  a 
reasonable  doubt.  The  variance  between  the  information  and  proof 
is  fatal,  and  no  other  assignment  of  error  requires  attention. 

The  judgment  of  conviction  is  reversed. 


GRAXTZ  V.  CITY  OF  DEADWOOD. 

When  a  party  moves  for  a  new  trial  on  the  ground  of  misconduct 
of  a  jury,  he  must  aver  and  show  affirmatively  that  both  he  and  his 
counsel  were  ignorant  of  the  misconduct  until  after  the  trial. 
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Where  the  evidence  is  not  contained  in  the  record  on  appeal,  the 
instructions  will  be  presumed  to  be  correct  unless  wrong  under  any 
state  of  facts  which  might  have  been  proven  on  the  trial. 

Where  the  giving  of  certain  instructions  is  complained  of  on  ap- 
peal, but  the  record  does  not  contain  the  evidence  nor  the  other  in- 
structions, those  alleged  to  be  erroneous  cannot  be  reviewed,  unless  it 
appears  that  they  were  the  only  ones  asked  or  given  upon  the  partic- 
ular point  to  which  they  relate. 

(Opinion  filed,  May  9,  1906.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  Litvi  Mc- 
Gee,  Judge. 

Action  by  Christina  Grantz  against  the  city  of  *  Deadwood. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Hayes  &  Baker  and  A^.  T.  Mason,  for  appellant.  John  R,  Rus- 
sell and  W,  H,  Parker,  for  respondent. 

HANEY,  J.  This  is  an  action  to  recover  for  personal  injuries, 
caused  by  defendant's  alleged  failure  to  keep  a  sidewalk  in  repair. 
A  verdict  having  been  returned  in  favor  of  the  defendant  and  judg- 
ment entered  thereon,  the  plaintiff  moved  for  a  new  trial  upon  the- 
following  grounds  affecting  her  substantial  rights:  (i)  Irregular- 
ities in  the  proceedings  of  the  jury  by  which  she  was  prevented 
from  having  a  fair  trial;  (2)  misconduct  of  the  jury;  and,  (3) 
errors  in  law  occurring  at  the  trial  excepted  to  by  the  plaintiff- 
She  'appealed  from  the  judgment,  and  from  the  order  denying  her 
motion  for  a  new  trial. 

It  is  undisputed  that  during  the  noon  recess  on  the  last  day  of 
the  trial  two  jurors  visited  the  locality  of  the  accident,  inquired  for,, 
and  were  shown  the  place  where  it  occurred.  When  the  condition- 
of  the  locus  in  quo  is  material  an  unauthorized  view  requires  a  new 
trial  unless  it  is  clear  that  the  misconduct  could  not  have  influenced 
the  verdict.  12  Ency.  PI.  &  Pr.  588.  But  when  a  party  moves  for 
a  new  trial  on  this  ground,  he  must  aver  and  show  affirmatively 
that  both  he  and  his  counsel  were  ignorant  of  the  misconduct 
charged  until  after  the  trial.  Id.  558;  Wynn  v.  Ry.  Co.,  17  S.  E. 
649;  Peterson  v.  Skjelver,  43  Xeb.  663,  62  N.  W.  43;  Fifth  Ave. 
Savings  Bank  v.  Cooper,  48  N.  E.  236;  Grottkau  v.  State,  70  Wis. 
462.  36  X.  W.  31.  John  Baker,  who  directed  the  jurors  to  the 
locus  in  quo,  was  the  father  of  one  of  plaintiff's  attorneys.     Tha 
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trial  was  being  conducted  in  Deadwood  where  the  accident  occurred. 
The  plaintiff  states  in  her  affidavit  that  she  had  no  knowledge  or  in- 
formation concerning  the  misconduct  of  the  jurors  until  after  the 
verdict  was  rendered.  Baker  is  silent  on  the  subject.  So  are  the 
plaintiff's  attorneys.  Nothmg  appears  to  negative  the  reasonable 
inference  that  Baker  would  at  once  inform  his  son  of  what  had 
taken  place.  Notice  to  her  attorneys  was  notice  to  the  plaintiff*. 
If  they  knew  of  what  was  done  they  immediately  should  have  in- 
formed the  court.  They  may  have  deemed  an  inspection  of  the 
walk  advantageous  to  the  interests  of  their  client.  If  so  they  should 
be  bound  by  their  election.  In  any  event  they  must  be  deemed  to 
have  waived  the  irregularity  in  the  absence  of  an  affirmative  show- 
ing that  it  was  unknown  to  them  until  after  the  verdict  was  re- 
turned. 

The  alleged  errors  at  law  occurring  at  the  trial  relate  to  cer- 
tain instructions  given  as  requested  by  the  defendant.  Respondent 
contends  they  may  not  be  reviewed  because  the  testimony  and  en- 
tire charge  are  not  embraced  in  the  record.  An  undisputed  ab- 
stract is  the  record  upon  which  appeals  in  civil  actions  are  heard  in 
this  court.  Hill's  Dak.  Dig.  65.  In  this  case  none  of  the  testimony 
has  been  printed,  nor  any  portions  of  the  charge,  except  th(x<e  to 
which  objections  are  made.  The  abstract  does  not  purport  to  in- 
clude the  entire  charge,  and  it  is  silent  as  to  whether  the  portions 
printed  were  withdrawn,  modified,  or  in  any  manner  affectcl  by 
anythmg  appearing  in  the  bill  of  exceptions.  Where  the  evidence 
•  is  not  before  this  court  the  instructions  will  be  presumed  to  be  cor- 
rect luiless  they  are  clearly  wrong  under  any  state  of  facts  which 
might  have  been  proven  on  the  trial.  Myers  v.  Longstaff,  14  S. 
D.  98,  84  N.  \V.  233.  Hence,  the  alleged  errors  are  reviewable  not- 
withstanding the  absence  of  the  testimony.  But,  as  each  part  of  a 
charge  Tnust  be  construed  with  reference  to  the  whole,  ami  error  is 
never  presumed,  an  appellate  court  should  not  consider  an  isolated 
instruction  unless  it  appears  from  the  record  that  it  was  the  only 
one  asked  or  given  on  the  particular  point  to  which  it  relates. 
Cheatham  v.  Wilber,  1  Dak.  321,  46  X.  W.  580;  Arthur  v.  Card, 
^2  Pac.  343:   Renshaw  v.  Switzer,  13  Pac.  127;   Hawley  v.  Zigerli, 

Vol.  20    S.  D.  32. 
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34  X.  E.  219.  In  Cheatham  v.  Wilber,  supra,  it  was  said :  "As  a 
general  thing  it  is  very  difficult  to  determine  the  correctness  of  the 
ruling  of  the  court  below  in  giving  or  refusing  an  instruction,  un- 
less all  the  instructions  given  as  well  as  those  refused,  on  any  one 
branch  of  the  case  arc  before  us.  And  this,  in  every  case,  is  the 
better  practice."  Such  is  the  practice  contemplated  by  our  rules. 
Rule  12,  instructions.  So,  in  the  absence  of  any  statement  in  the 
abstract,  which  precludes  the  presumption  that  the  errors,  if  an}', 
committed  by  the  learned  circuit  court  in  giving  these  requested 
instructions  may  have  been  cured  by  other  portions  of  its  charge, 
it  is  clear  that  they  should  not  be  reviewed  on  this  appeal. 
The  judgment  of  the  circuit  court  is  affirmed. 


In  re  McCLELLAN'S  ESTATE. 

Where,  on  appeal  to  the  circuit  court  in  proceedings  for  the  ap- 
pointment of  an  administrator,  it  was  agreed  that  all  the  petitions  for 
appointment  should  be  heard  together,  and  thereafter  the  motion  of 
one  of  the  petitioners,  who  had  perfected  a  separate  appeal  for  a  sep- 
arate trial,  was  resisted  on  the  ground  of  the  agreement  to  consolidate, 
one  of  the  parties  so  resisting  the  motion  could  not  thereafter  contend 
that  the  appeal  of  the  party  who  moved  for  a  separate  trial  should 
hav3  been  dismissed. 

Rev.  Prob.  Code  1903,  §  88,  declares  that,  when  a  petition  for  let- 
ters of  administration  is  filed,  the  judge  must  give  notice,  and  section 
89  provides  that  my  interested  p^^rson  may  contest  the  petition  by  fil- 
ing a  written  opposition,  while  section  359  declares  that,  when  the  ap- 
peal to  the  circuit  court  is  on  question  of  fact,  the  trial  must  be  de 
novo,  and  that  the  court  has  power  to  proceed  in  the  same  manner  as 
if  the  case  had  originated  there,  and  to  try  all  questions  of  fact  arising* 
upon  the  issues.  Proceedings  for  the  appointment  of  an  administrator 
were  appealed  to  the  circuit  court,  and  thereafter  another  and  separate 
appeal  was  taken  by  persons  who  were  not  parties  at  the  time  the  pro- 
ceeding was  first  removed  to  the  circuit  court.  Held  that,  irrespective 
of  the  question  whether  the  last  appeal  was  properly  perfected,  it  was 
nevertheless  suflicient  to  constitute  a  written  opposition  to  l^e  peti- 
tion.^  of  the  parties  to  the  original  appeal,  and  hence  to  justify  the  cir- 
cuit court  in  considering  as  one  case  all  the  questions  raised  by  both 
appeals. 

Where,  on  .appeal  to  the  circuit  court  in  proceedings  for  the  ap- 
pointment of  an  administrator,  the  only  question  at  issue  was  whether 
or  not  certain  of  the  parties  petitioning  for  appointment  were  related 
to  the  deceased,  error,  if  any,  in  allowing  an  administrator  already  ap- 
pointed to  participate  In  the  trial,  was  harmless. 
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Under  Const,  art.  6,  §  6,  declaring  that  the  right  of  trial  by  jury 
shall  remain  inviolate  and  shall  extend  to  all  cases  at  law,  parties  who 
petitioned  for  letters  of  administration  had  no  constitutional  right  to  a 
jury  trial. 

For  the  purpose  of  proving  the  contents  of  records  of  the  British 
army,  it  was  competent  to.  show,  by  the  deposition  of  an  officer  having 
the  custody  of  such  records,  that  they  were  not  allowed  to  be  removed 
from  the  country,  and  after  such  showing  copies  of  the  records  sworn 
by  the  officer  to  have  been  true  and  correct  were  admissible  in  evi- 
dence. 

Where  on  an  issue  as  to  the  time  a  certain  person  enlisted  in  a 
certain  regiment,  it  was  undisputed  that  only  one  person  of  that  name 
enlisted  during  a  certain  4  year  period,  error,  if  any,  in  admitting 
without  proper  foundation  secondary  evidence  as  to  whether  the  reg- 
iment existed  during  a  part  of  this  period,  was  harmless. 

Where  documents  admissible  in  evidence  were  inaccessible,  pho- 
tographic reproductions  made  by  a  photographer  shown  to  be  capable, 
and  who  testified  that  the  photographs  were  accurate  reproductions  of 
the  originals,  were  admissible. 

Error,  if  any,  in  permitting  admittedly  genuine  signatures  to  be 
compared  by  expert!^,  with  photographic  reproductions  of  other  signa- 
tures, was  not  caus'^  for  reversal,  where  the  experts  were  not  exception- 
ally well  qualified,  and  their  evidence  was  conflicting  and  unsatisfac- 
tory, go  as  to  be  of  comparatively  little  force. 

In  a  trial  by  the  court,  error  in  admitting  incompetent  evidence  is 
not  alone  sufficient  cause  for  reversal;  it  being  presumed  that  the 
court  disregarded  It. 

The  findings  of  a  trial  court  on  disputed  questions  of  fact,  though 
under  the  statute  not  as  controlling  upon  the  appellate  court  as  the 
verdict  of  a  jury,  must  stand,  unless  the  evidence  clearly  preponderates 
against  them. 

In  a  proceeding  for  the  appointment  of  an  administrator,  evidence 
held  sufficient  to  support  findings  by  the  trial  court  that  certain  pe- 
titioners were  not  brothers  and  sisters,  and  others  not  children  and 
grandchildren,  of  decedent. 

In  a  proceeding  for  the  appointment  of  an  administrator,  in  which 
certain  of  petitioners  claimed  to  be  children  and  grandchildren  of  de- 
ceased, evidence  by  one  of  these  petitioners  that  a  maternal  uncle  had 
told  him  that  the  records  of.  the  War  Departipent  showed  that  a  person 
of  the  same  name  as  deceased  was  serving  in  the  army  in  the  vicinity 
in  which  deceased  lived,  was  admissible,  not  to  prove  the  contents  of 
the  records  or  that  the  father  was  in  fact  residing  at  the  place  named, 
but  that  the  family  had  received  information  as  to  the  father's  loca- 
tion. 

In  a  proceeding  for  the  appointment  of  an  administrator  in  which 
certain  of  petitioners  claimed  to  be  children  and  grandchildren  of  de- 
ceased, a  letter  written  by  a  deceased  brother  of  those  petitioners  who 
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claimed  to  be  children  of  deceased,  stating  that  he  had  seen  and  talked 
with  his  father  at  the  town  where  deceased  was  living  at  the  time  of 
his  death,  was  admissible  as  a  declaration  relating  to  family  history. 

In  a  proceeding  for  the  appointment  of  an  administrator  in  which 
certain  of  petitioners  claimed  to  be  children  and  grandchildren  of  de- 
ceased, a  letter  written  by  one  of  the  alleged  grandchildren  who  was 
present  at  the  trial,  stating  that  he  had  seen  and  talked  with  his  grand- 
father at  the. town  in  which  deceased  lived,  was  objectionable  both  as 
hearsay  and  as  a  self-serving  declaration. 

Under  Rev.  Code  Civ.  Proc.  1903,  §  301,  subd.  4,  authorizing  a  new 
trial  for  newly  discovered  evidence  which  could  not  with  reasonable 
dlligencG  have  been  discovered  and  produced  at  the  trial,  alleged  newly 
discovered  evidence  consisting  merely  of  an  additional  certified  copy  of 
a  document,  a  certified  copy  of  which  was  introduced  at  the  trial,  and 
photographic  reproductions  of  the  original,  did  not  require  the  grant- 
ing of  a  new  trial;  there  being  no  showing  as  to  why  the  photographic 
reproduction  was  not  obtained  in  time  for  the  trial,  and  no  motion  for 
a  continuance  having  been  made  to  enable  the  parties  to  procure  such 
reproduction. 

The  policy  of  the  law  is  to  require  a  party  to  be  diligent  In  secur- 
ing his  evidence  when  the  cause  is  tried,  and,  when  alleged  newly  dis- 
covered evidence  is  merely  cumulative  and  unlikely  to  change  the  re- 
sult, a  motion  for  a  new  trial  is  properly  denied. 

(Opinion  filed,  April  3,  1906.) 

Appeal  from  Circi'iit  Court,  IMinnebaha  County.  Hon.  A.  \V. 
Ca^[pbell,  Judge. 

Judicial  settlement  of  the  estate  of  John  McClellan,  deceased. 
From  a  decree  of  the  circuit  court  setting  aside  the  a])pointment  of 
William  Van  Eps,  the  administrator,  Mary  A.  Yiuq  and  others,  as 
alleged  brothers  and  sisters  of  the  decedent,  and  John  S.  McClellan 
and  others,  as  alleged  children  and  grandchildren  of  decedent,  ap- 
peal.    Affirmed. 

U.  S.  G\  Cherry,  for  Mary  A.  Vine. 

Administration  must  be  granted  to  the  persons  entitled  to  in- 
herit in  the  order  named  in  the  statute.  In  the  event  of  the  failure 
of  heirs  or  next  of  kin  the  right  devolves  upon  creditors.  If  there 
be  no  creditors  then  the  administration  may  be  granted  to  any  per- 
son legally  competent.  But  the  right  to  administer  is  a  statutory 
one  and  not  discretionary  with  the  Court.  Prob.  C.  Sec.  94,  R.  C. 
1903.  L^pon  the  fihng  of  either  an  original  or  a  contesting  petition 
and  the  giving  of  the  notice  provided  by  law  the  Court  acquires 
jurisdiction  of  the  estate  and  the  subject-matter  of  the  proceeding. 
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The  publication  of  the  notice  has  the  effect  of  constructive  service 
upon  all  persons  interested  in  the  estate.  Prob.  C.  Sec.  88,  R.  C. 
1903.  On  hearing  of  the  original  petition  and  one  or  more  contest- 
ing petitions  the  Court  must  order  the  issuing  of  letters  of  admin- 
istration to  the  party  best  entitled  thereto.  Prob.  C.  Sec.  90,  R.  C. 
1903.  And  letters  of  administration  must  be  granted  to  any  appli- 
cant, though  it  appears  that  there  are  other  persons  having  better 
rights  to  the  administration,  when  such  other  persons  fail  to  appear 
and  claim  the  issuing  of  letters  to  themselves.  Prob.  C.  Sec.  92,  R. 
C.  "1903.  Upon  compliance  with  the  statutory  requirements  on  the 
part  of  the  appellant  and  the  grant  of  appeal  by  the.  Probate  Court, 
the  matter  appealed  is  removed  from  such  Court,  and  it  has  no 
power,  pending  that  appeal,  to  take  further  steps  in  regard  thereto. 
2  Woemer  on  Ad.,  Sec.  547  (Second  Ed.)  ;  State  v.  Litchenberg, 
4  Wash.  231,  29  Pac.  999;  Durham  v.  Durham,  16  Gray,  577.  In 
probate  matters  where  an  appeal  has  been  effected  by  a  party  there- 
to and  a  supersedeas  bond  given,  the  appeal  binds  all  parties  in- 
terested in  the  issue,  whether  they  have  appeared  or  not,  and  if  they 
wish  to  join  in  the  issue,  they  must  do  so  in  the  Court  to  which 
the  matter  has  been  transferred  by  the  appeal.  State  v.  Guinbttc, 
156  Mo.  513,  50  L.  R.  A.  787;  Benoist  v.  Murrin,  48  Mo.  48.  The 
right  of  the  petitioner  to  a  trial  by  a  jury  of  the  issue  of  fact  in- 
volved is  constitutional.  Sec.  6,  Art.  VI.  In  matters  of  handwrit- 
ing, photographs  are  inadmissible  for  use  as  a  basis  of  comparison. 
Hynes  v.  McDermott,  82  N.  Y.  42,  49. 

Grigsby  &  Grigsby,  for  James  S.  McClellan. 

Where  there  is  no  contradiction  of  the  evidence  of  plaintiff  and 
his  witnesses,  and  said  witnesses  were  not  impeached,  it  was  error 
to  deny  its  conclusiveness.  Hull  v.  Littauer,  162  N.  Y.  569;  Eng- 
mann  v.  Estate  of  Immel,  18  N.  W.  182;  Jones  on  Evidence,  Sec. 
904;  Schrechter  v.  W^atson,  70  N.  Y.  Supp.  i.  Counter-affidavits 
are  admissible  to  impeach  the  new  witness,  to  contradict  the  show- 
ing of  diligence,  and  even  to  controvert  the  newly-discovered  evi- 
dence by  showing  that  it  would  be  insufficient  to  change  the  result. 
But  it  would  seem  that  if  the  evidence  thus  presented  is  conflicting, 
the  merits  of  the  case  and  the  credibility  of  the  witness  as  .should 
be  determined  by  a  new  trial.       14  Enc.  PL  &  Prac,  912-13.     The 
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declaration  of  deceased  persons  may  be  received  when  such  decla- 
rations refer  to  the  birth,  living  or  survival,  marriage,  issue  or 
want  of  issue,  death,  the  times  definite  or  relative  of  these  facts, 
relative  age  or  seniority,  name,  relationship  generally,  and  its  de- 
gree, and  the  place  of  residence  when  proved  for  the  purpose  of 
identification  of  persons  legally  related  by  blood  or  marriage  to  the 
declarant.  Jones  on  Evidence,  Vol.  2,  Sec.  316-317.  Taylor  on  Ev 
idence.  Vol.  i,  Sec.  635-648;  Jewell  v.  Jewell  (i  Howard,  U.  S. 
219)  ;  Berkeley  Peerage  Case,  E,  54  Geo.  3  to  H.,  56,  Geo.  3,  Camp- 
bell's Reports.  When  the  decla^tions  come  from  the  proper  source, 
that  is,  from  legal  relatives,  since  deceased,  they  are  admissible,  al- 
though they  consist  of  hearsay  on  hearsay.  Taylor  on  Evidence, 
Vol.  I,  Sec.  639;  Monkton  v.  Attorney  General,  2  Russ.  &  Mylne, 
155;  Byers  v.  Wallace,  28  Southwestern,  1057;  Red  River  Cattle 
Co.  V.  Wallace,  33  Southwestern,  301  Eisenlord  v.  Clum^  126  X.  Y. 
552;  Chirac  et  al  v,  Reinecker  (2  Peters,  U.  S.  613).  Even  gen- 
eral repute  in  the  family,  proved  by  the  testimony  of  a  surviving 
member  of  it,  has  been  considered  as  falling  within  the  rule.  Eaton 
V.  Talmadge,  24  Wis.  222 ;  People  v.  Fulton  Ins.  Co.,  25  Wendell, 
205 ;  Jackson  v.  King,  5  Cowens,  237. 

HAXEY,  J.  A  resident  of  Sioux  Falls,  known  as  "John  Mc- 
Clellan,"  died  intestate  in  that  city  August  3,  1899.  Directly,  nu- 
merous petitions  for  letters  of  administration  were  filed  in  the  coun- 
ty court,  among  which  were  the  following:  One  by  E.  J.  Taber,  as 
next  friend  and  alleged  creditor,  praying  appointment  of  himself ; 
one  by  H.  H.  Keith,  as  an  alleged  creditor,  praying  appointment  of 
himself;  one  by  the  State  lianking  &  Trust  Company,  as  an  alleged 
creditor,  praying  appointment  of  E.  J.  Taber:  one  by  Margaret 
Hammil  and  Mary  McClelland,  as  alleged  nieces  of  the  decedent, 
praying  appointment  of  William  Van  Eps ;  one  by  Mary  A.  Vine, 
on  behalf  of  herself  and  others,  as  alleged  brothers  and  sisters  of 
the  decedent,  praying  appointment  of  Cyrus  Walts.  On  the  hearing 
of  these  petitions  the  county  court  appointed  Van  Eps,  to  whom  let- 
ters of  administration  were  issued,  and  who  duly  qualified  and  en- 
tered upon  the  discharge  of  his  duties.  From  the  order  appointing 
Van  Eps,  separate  appeals  were  taken  to  the  circuit  court,  on  ques- 
tions of  both  law  and  fact,  by  Keith,  Vine,  and  the  trust  company. 


Digitized  by 


Google 


1906.]  In  re  McCLELLAN'S  ESTATE.  603 


After  these  appeals  had  been  perfected,  James  S.  McClelland  filed 
in  the  county  court  a  petition  reciting  in  detail  what  had  previously 
taken  place  and  alleging  that  Van  Eps  was  not  related  to  the  de- 
cedent ;  that  the  decedent's  sole  surviving  heirs  were  certain  alleged 
sens  and  grandsons;  that  he  **contests  and  opposes  each  and  every 
of  the  petitioners''  therein  mentioned;  and  praying  that  Van  Eps 
letters  be  revoked.  This  petition  was  denied  and  an  appeal  taken 
to  the  circuit  court  on  questions  of  both  law  and  fact.  For  the 
sake  of  brevit},  these  alleged  sons  and  grandsons  will  be  termed  the 
"Arkansas  claimants" ;  the  alleged  brothers  and  sisters,  represented 
by  Mary  A.  Vine,  the  "Canadian  claimants"  ;  and  the  alleged  nieces, 
Mary  Hammil  and  Mary  McClelland,  the  "Ireland  claimants."  In 
the  circuit  court  Van  Eps,  as  administrator,  the  Canadian  and  the 
Ireland,  claimants,  moved  to  dismiss  the  appeal  of  the  Askansas 
claimants  on  the  following  ground^ :  ( i )  That  no  sufficient  appeal 
bond  had  been  filed;  (2)  that  the  order  appealed  from  was  not  en- 
tered before  the  appeal  was  taken;  and  (3)  that  neither  the  circuit 
nor  the  county  court  had  jurisdiction  thereof,  for  the  reason  that 
the  Arkansas  claimants'  petition  was  filed  in  the  county  court  after 
the  matter  of  Van  Eps'  appointment  had  been  removed  by  appeal 
to  the  circuit  court.  This  motion  was  denied.  At  the  April,  1900, 
term  of  the  circuit  court  the  Arkansas  claimants  "moved  the  court 
to  submit  to  the  determination  of  a  jury  all  the  issues  of  fact  in- 
volved in  the  several  appeals,  said  motion  was  granted,  and  all  par- 
ties to  said  appeads  consented  to  the  trial  of  all  said  appeals  together 
in  one  trial,  and  thereupon  the  court  so  ordered."  The  trial  re- 
sulted in  a  verdict  favorable  to  the  Canadian  claimants.  After- 
wards, on  motion  of  the  Ireland  and  Arkansas  claimants,  a  new 
trial  was  granted.  On  June  11,  1901,  the  matter  again  came  on 
for  hearing  before  the  circuit  court ;  all  previous  parties,  except  the 
Canadian,  Ireland,  and  Arkansas  claimants,  and  the  administrator 
being  in  default.  Thereupon  the  Canadian  claimants  moved  the 
court  to  submit  certain  proposed  issues  of  fact  to  a  jury.  They 
also  moved  to  have  all  issues  of  fact  arising  upon  the  trial  so  sub- 
mitted. Both  motions  were  denied.  So  the  case  entitled  **In  the 
Matter  of  the  Estate  of  John  McClellan,  Deceased,"  was  called  for 
trial.     Whereupon  the  Arkansas  claimants  moved  that  their  appeal 
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be  placed  on  the  calendar  for  trial  independently  of  the  case  called. 
To  this  the  Canadian  claimants  objected  on  the  following  grounds: 
(i)  Because  the  Arkansas  claimants  had  not  filed  the  required  ap- 
peal bond;  (2)  because  their  pretended  appeal  was  not  properly 
upon  the  calendar  of  the  present  or  preceding  term;  (3)  because 
the  order  appealed  from  was  not  entered  when  the  appeal  was  taken : 
(4)  because  the  court  w^as  without  jurisdiction  to  hear  the  appeal, 
the  county  court  having  been  without  jurisdiction  to  consider  the 
Arkansas  claimants'  petition,  for  the  reason  that  it  was  filed  in  the 
latt'*r  court  ctfter  the  matter  of  Van  Eps'  appointment  had  been  re- 
moved by  appeal  to  the  circuit  court;  (5)  because  no  appeal  had 
been  perfected;  and  (6)  because,  "at  the  last  trial,  after  the  over- 
ruling of  the  objections  above  stated,  the  petitioners*  James  S.  Mc- 
Clelland and  the  persons  named  as  relatives  in  said  petition,  and 
claiming  to  be  parties  entitled  tp  administer  the  estate,  consented  in 
open  court  to  the  trial  of  this  matter  as  one  proceeding,  and  that  the 
matter  was  so  tried,  and  that  this  is  merely  a  retrial  of  that  mat- 
ter.*' The  abstract  states  that  this  motion  and  these  objections  were 
both  overruled.  The  Canadian  claimants  then  c  bjected  to  the  ad- 
ministrator appearing  or  participating  in  the  proceeding,  for  the 
reason  that  he  was  not  a  proper  party  and  should  be  entirely  indif- 
ferent in  a  contest  between  rival  claimants  to  the  estate,  which  ob- 
jection was  overruled,  and  tne  trial  proceeded  without  a  jury.  At 
its  conclusion  the  learned  circuit  court  filed  its  decision  in  writing 
finding  specifically  that  none  of  the  claimants  was  an  heir  of  the 
decedent ;  concluding  as  a  matter  of  law  "th.at  the  order  of  said 
county  court  appointing  \Villia".i  \'an  Eps  administrator  of  the 
estate  of  John  McClellan,  deceased,  should  be  reversed,  vacated, 
and  set  aside,  to  the  end  that  some  person  may  by  said  court  be  ap- 
pointed administrator  of  said  estate  upon  the  application  of  some 
person  or  persons  authorized  to  petition  therefor"  :  and  directing 
that  judgment  be  entered  accordingly.  Thereafter  the  Canadian 
and  Arkansas  claimants  made  separate  applications  for  a  new  trial, 
each  of  which  was  denied,  and  from  the  orders  denying  such  appli- 
cations appeals  were  taken  to  this  court. 

It  will  be  observed  that  at  the  second  trial  in  the  circuit  court 
there  remained  only  four  parties,  namely,  the  Canadian  claimants, 
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alleged  brothers  and  sisters  of  the  decedent;  the  Ireland  claimants, 
alleged  nieces  of  the  decedent ;  the  Arkansas  claimants,  alleged  sons 
and  grandsons  of  the  decedent;  and  Van  Eps,  the  administrator — 
each  of  whom  was  defeated  by  the  decision.  The  Canadian  and  Ar- 
kansas claimants  alone  appealed,  and  they  alone  are  in  position  to 
challenge  the  correctness  of  such  decision. 

The  Canadian  claimants  contend  the  court  erred  in  not  dis- 
missing the  Arkansas  claimant's  appeal.  The  contention  is  unten- 
able. It  is  not  consistent  with  their  conduct  in  the  circuit  court. 
Before  the  first  trial  they  consented  to  have  all  the  petitions  heard 
together,  and  no  reason*  was  shown  why  the  consolidation  thus  ef- 
fected should  have  been  set  aside.  When  the  Arkansas  claimants 
asked  for  a  separate  trial  they  objected  en  the  ground,  among 
others,  of  the  former  agreement  to  consolidate.  If  they  did  not  de- 
sire to  have  the  .Arkansas  claimants'  petition  heard  in  connection 
with  their  own,  they  should  not  have  resisted  the  motion  for  a  sep- 
arate hearing.  Moreover,  the  course  pursued  by  the  learned  circuit 
court  is  sanctioned  by  the  statute  and  did  not  prejudice  any  substan- 
tial rights.    The  Revised  Probate  Code  of  1903  provides : 

*'Sec.  88.  When  a  petition  praying  for  letters  of  administration 
is  filed,  the  judge  must  give  notice  thereof  containing  the  name  of 
the  decedent,  the  name  of  the  applicant  for  letters,  and  the  day  and 
term  of  the  court  at  which  the  application  will  be  heard,  which 
notice  must  be  published  by  posting  or  printing  in  a  newspaper,  the 
same  as  required  for  notice  of  the  probate  of  a  will. 

"Sec.  89.  Any  person  interested  may  contest  the  petition  by 
filing  written  opposition  thereto  on  the  ground  of  the  incompetency 
of  the  applicant,  or  may  assert  his  own  rights  to  the  administration 
and  pray  that  letters  be  issued  to  himself.  In  the  latter  case  the 
contestant  must  file  a  petition  and  give  the  notice  required  for  an 
original  petition,  and  the  court  must  hear  the  two  petitions  to- 
gether." 

"Sec.  359.  When  the  appeal  is  on  questions  of  fact,  or  on 
(questions  of  both  law  and  fact,  the  trial  in  the  circuit  court  must 
be  de  novo,  and  shall  be  conducted  in  the  same  manner  as  if  the 
case  and  proceedings  had  lawfully  originated  in  that  court;  and 
such  appellate  court  has  the  same  power  to  decide  the  questions  of 
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fact  which  the  county  court  or  judge  had,  and  it  may,  in  its  dis- 
cretion, as  in  suits  in  chancery,  and  with  like  effect,  make  an  order 
for  the  trial  by  a  jury  of  any  or  all  the  material  questions,  of  fact 
arismg  upon  the  issues  between  the  parties,  and  such  an  order 
must  state  distinctly  and  plainly  the  questions  of  fact  to  be  tried/* 

The  Canadian  and  Ireland  claimants'  petitions  were  certainly 
pending  in  the  circuit  court  by  reason  of  the  appeal  from  the  order 
of  the  county  court  appointing  Van  Eps,  Von  questions  of  both  law 
and  fact."  They  were  there  for  trial  de  novo;  the  hearing  to  be 
conducted  in  the  same  manner  as  if  the  case  and  proceedings  had 
originated  in  the  circuit  court.  Though  the  Arkansas  claimants* 
appeal  may  not  have  been  properly  perfected  or  neither  court  ac- 
quired jurisdiction  of  their  petition  as  such,  nevertheless  it  was  in 
fact  filed  in  the  circuit  court,  and  was  amply  sufficient  to  constitute 
the  written  opposition  of  interested  persons  who  at  least  were  au- 
thorized to  contest  the  other 'pending  petitions  on  the  ground  of  the 
incompetency  of  the  applicants.  The  right  of  the  Canadian  claim- 
ants to  question  Van  Eps'  appointment  rested  alone  on  their  al- 
leged relationship  to  the  decedent.  Such  relationship  was  the  only 
issue  of  fact  presented  by  their  petition.  If  successful  as  to  such 
issue,  they  would  name  the  administrator;  if  not  successful,  it  was 
wholly  immaterial  to  them  who  was  the  administrator  or  what  was 
done  with  other  petitions  for  letters  of  administration.  The  right 
to  contest  a  petition  includes  the  right  to  cross-examine  witnesses, 
make  objections  to  testimony,  and  offer  evidence  tending  to  prove 
the  incompetency  of  the  petitioner.  If  either  group  of  claimants 
was  related  to  the  decedent,  neither  of  the  others  could  be.  Hence, 
evidence  in  support  of  one  tended  to  refute  the  allegations  of  the 
others,  and  the  only  sensible  method  of  procedure  was  to  hear  all 
the  petitions  together,  the  course  required  by  the  statute  and  pur- 
sued by  the  learned  circuit  court. 

For  the  same  reasons,  the  contention  of  the  Arkansas  claimants 
that  they  should  have  been  given  a  separate  trial  cannot  be  sus- 
tained. They  had  consented  to  the  consolidation  of  the  several 
cases,  the  other  petitioners  were  entitled  to  contest  their  claim  of 
relationship  to  the  decedent,  and  the  statute  required  the  court  to 
hear  all  the  petitions  together. 
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It  is  contended  that  the  court  erred  in  overruling  the  objection 
interposed  at  the  beginning  of  the  hearing,  to  the  participation  of 
Van  Eps  therein.  We  are  inclined  to  think  he  was  not,  as  admin- 
istrator, interested  in  the  only  issue  involved,  namely,  whether  any 
of  the  several  claimants  were  related  to  the  decedent.  But,  assum- 
ing this  to  be  so,  his  activity  could  not  have  prejudiced  any  one's 
substantial  rights.  The  inquiry  demanded  a  thorough  investigation. 
The  trial  was  by  the  court  without  a  jury.  Its  rulings  on  the  in- 
troduction and  rejection  of  evidence  were  subject  to  review.  Unless 
the  Canadian  claimants  can  show  that  proper  evidence  was  ex- 
cluded or  improper  evidence  admitted  they  have  no  cause  to  com- 
plain, and  no  other  parties  are  complaining. 

It  is  urged  that  the  court  erred  in  refusing  the  damand  of  the 
Canadian  claimants  for  a  trial  by  jury.  Section  6,  art.  6,  of  the 
Stat 2  Constitution  ordains  that  **the  right  of  trial  by  jury  shall  re- 
main inviolate,  and  shall  extend  to  all  cases  at  law  without  regard 
to  the  amount  in  controversy."  The  eflFcct  of  this  provision  was 
merely  to  continue  unimpaired  and  inviolate  the  right  as  it  existed 
in  the  territory  when  the  Constitution  was  adopted.  It  neither  ad- 
ded to  nor  took  from  that  right,  except  to  extend  it  to  "all  cases  at 
law"'  without  regard  to  the  amount  in  controversy.  6  Am.  &  Eng. 
Ency.  Law,  974;  Belatti  v.  Pierce,  8  S.  D.  456,  66  X.  \V.  1088. 
The  law  in  force  when  the  Constitution  was  adopted  was  the  same 
as  it  is  now.  It  expressly  authorized  the  court  to  decide  the  ques- 
tions of  fact,  or  in  its  discretion,  as  in  suits  in  chancery,  and  with 
like  effect,  to  submit  such  questions  to  a  jury.  Rev.  Prob.  Code 
1903,  §  359;  Comp.  Laws  1887,  §  5976:  Prob.  Code  1877,  §  326. 
So  the  right  did  not  exist  when  the  Constitution  was  adopted,  a  pe- 
tition for  letters  of  administration  is  not  a  *'case  at  law"  as  that 
term  is  understood  and  construed  by  the  courts,  and  the  court  in- 
vaded no  constitutional  right  by  refusing  a  jury  trial.  Schmidt  v. 
Schmidt,  47  Minn.  451,  50  N.  W.  598. 

The  Canadian  claimants  sought  to  prove  that  their  brother 
John  McClelland  entered  and  deserted  from  the  British  army  at  To- 
ronto in  1856.  To  show  that  this  enlistment  and  desertion  occurred 
in  1859,  alleged  copies  of  the  original  attestation  and  register  sheet 
of  one  John  McClelland  were  introduced  in  evidence,  to  the  intro- 
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duction  of  which  numerous  objections  were  interposed  and  over- 
ruled. T.  A.  G.  Sangster  testified  by  deposition  that  he  was  a  cap- 
tain of  a  certain  regiment,  the  first  batallion  of  which  was  former- 
ly i:nown  as  the  looth  regiment  (Royal  Canadians) ;  that  the  de- 
pot of  the  regiment  was  then  at  Birr,  Kings  county,  Ireland ;  and 
that  he  was  in  charge  of  the  original  records  of  the  men  of  such 
regiment.  He  stated  the  manner  in  which  the  attestation  and  reg- 
ister sheet  of  each  man  was  prepared  and  preserved ;  that  they  were 
filled  up  at  the  time  stated  therein  by  officers  whose  duty  it  was  to 
make  and  keep  the  records ;  that  they  had  never  been  allowed  out 
of  the  custody  of  the  regiment ;  that  he  had  made  a  thorough  and 
complete  search  through  the  records  of  the  regiment  and  had  found 
that  the  only  John  McClellan  or  John  McClelland  who  enlisted  for 
the  lOOth  regiment  between  the  years  1856  and  i860,  inclusive,  was 
a  certain  John  McClelland,  who  enlisted  on  February  15,  1859,  ^^^^ 
deserted  on  April  12,  1859;  that  the  lOOth  regiment  was  not  in  ex- 
istence in  1856  or  1857;  that  the  looth  regiment  disbanded  in  1818 
and  was  not  raised  again  until  1858;  that  he  had  verified  the  history 
of  the  lOOth  regiment  from  the  original  records  kept  at  the  war 
office  in  London,  which  he  had  personally  inspected;  that  he  had 
in  his  custody  the  original  attestation  and  register  sheet  of  the 
John  McClelland  mentioned ;  that  the  originals  could  not  be  sent 
to  America;  that  Exhibits  A  and  B  were  true  and  correct  copies 
of  such  originals;  and  that  it  was  not  possible  that  the  originals 
had  been  altered,  as  the  several  dates  therein  were  perfectly  clear 
and  distinct,  and  the  originals  bore  no  trace  whatever  of  any  alter- 
ation or  attempt  at  alteration.  The  records  being  in  a  foreign  coun- 
try made  and  preserved  under  the  military  regulations  of  that  coun- 
try, it  was  clearly  competent  to  show  by  an  officer  of  the  British 
army  what  such  regulations  were,  that  such  regulations  had  been 
complied  with,  and  what  was  found  by  the  proper  custodian  after 
a  thorough  search  of  the  regimental  archives.  The  evidence  so  re- 
ceived was  the  best  which  the  nature  of  the  case  aflforded,  with  the 
possible  exception  of  the  statement  regarding  the  existence  of  the 
lOOth  regiment;  and,  if  that  statement  was  erroneously  received, 
it  was  error  without  prejudice,  for  the  reason  that  the  search  of 
the  records  disclosed  the  fact  that  only  one  person  by  the  name  of 
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John  McClelland  or  John  ^IcClellan  was  enlisted  in  the  regiment 
from  1856  to  i860,  both  inclusive;  a  fact  which  rendered  the  state- 
ment as  to  the  existence  of  the  regiment  in  1856  and  1857  imma- 
terial and  harmless,  the  testimony  of  the  British  officer  as  to  the 
contents  of  the  regimental  records  being  uncontradicted. 

It  was  not  error  to  receive  in  evidence  photographic  reproduc- 
tions of  portions  of  the  enlistment  papers.  The  photographer  tes- 
tified that  he  had  been  engaged  solely  in  that  business  for  upwards 
of  10  years;  that  he  was  manager  of  the  Armagh  branch  of  the 
firm  of  "Allison,  Photographers,  Belfasf ;  one  of  the  highest  class 
photographers  in  Ireland ;  that  he  went  to  the  barracks  at  Birr  and 
took  true  and  correct  negatives  of  certain  portions  of  the  original 
attestation  and  registration  sheet,  they  being  submitted  to  him  for 
that  purpose  by  the  officer  in  charge  of  the  same;  and  that  the  ex- 
hibits attached  to  his  deposition  were  correct  and  exact  photo- 
graphs in  every  detail  of  the  portions  of  the  originals  which  they 
respectively  represent.  The  originals  could  not  be  produced ;  the 
witness  was  not  cross-examined ;  the  photographs  themselves  ap- 
peared to  be  correct  reproductions ;  the  foundation  for  secondary 
evidence  was  properly  laid ;  arid  though  testimony  subsequently  re- 
ceived, touching  different  photographic  processes,  may  have  dimin- 
ished the  evidentiary  value  of  the  photographs,  it  did  not  render 
the  ruling  on  their  admission  erroneous  or  require  their  exclusion. 
And  they  clearly  were  admissible  for  the  purpose  of  showing  that 
the  copies  furnished  by  the  custodian  of  the  original  records  were 
true  and  correct ;  especially  with  respect  to  the  dates  of  the  soldiers' 
enlistment  and  desertion,  the  only  really  important  purpose  served 
by  such  records. 

Experts  in  handwriting  were  permitted  to  compare  the  signa- 
tures in  the  photographic  reproductions  of  the  enlistment  papers 
with  proved  signatures  of  the  decedent  and  a  proved  signature  of 
the  Canadian  McClelland,  for  the  evident  purpose  of  showing  that 
the  signatures  on  the  enlistment  papers  were  written  by  the  latter 
and  not  by  the  former.  Regarding  the  use  of  photographic  repro- 
ductions for  comparison  of  handwriting  the  authorities  are  conflict- 
ing. We  apprehend  that  the  constant  development  of  the  art  has 
served  to  weaken,  if  not  remove,  manv  reasons  assisfned  in  earlier 
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cases  for  not  allowing  such  comparisons,  but  the  question  need  not 
now  be  determined.  The  several  signatures  were  before  the  trial 
judge;  none  of  the  so-called  experts  was  exceptionally  well  quali- 
fied ;  their  evidence  was  conflicting  and  unsatisfactory ;  and,  in 
view  of  the  entire  record,  it  would  be  unreasonable  to  suppose  that 
a  different  ruling  regarding  this  testimony  would  have  resulted  in 
a  different  decision.  Moreover,  if  the  evidence  was  incompetent, 
the  judgment  cannot  be  reversed  on  that  ground  alone,  for  the  pre- 
sumption is  that  the  court  disregarded  it  and  based  its  findings  upon 
the  competent  evidence  in  the  case.  Godfrey  v.  Faust,  i8  S.  D. 
567,  101  N.  W.  718;   Id  .  20  S.  D.  —  105  X.  W.  460. 

The  learned  circuit  court  feund  that  the  Canadian  claimants 
are  not  brothers  and  sisters  of  the  decedent.  The  findings  of  a 
trial  court  on  disputed  questions  of  fact  are  always  presumptively 
right,  and  though,  under  our  statute,  not  as  controlling  upon  this 
court  as  the  verdict  of  a  jury,  must  stand,  unless  the  evidence 
clearly  preponderates  against  them.  Feldman  v.  Trumbower,  7  S. 
D.  408,  64  X.  W.  189:  Randall  v.  Burk  Tp.,  4  S.  D.  337,  57  X. 
\V.  4;  Reid  v.  Kellogg,  8  S.  D.  596,  67  X.  W.  687 ;  -  Web.ster  V. 
White,  8  S.  D.  479,  66  X.  W.  1145:  McKenna  v.  Whittaker,  9  S. 
D.  442,  69  X.  W.  587;  Hulst  V.  Association.  9  S.  I).  144,  68  X.  W. 
200:  Grewing  v.  Machine  Co.,  12  S.  D.  127,  80  X.  \V\  176.  There 
was  evidence  tending  to  prove  that  the  Canadian  claimants  were  the 
surviving  sons  and  d::ughtcrs  of  Abraha.ii  McClelland,  a  native  of 
Ireland,  who  was  the  father  of  five  sons  and  four  daughters,  named 
William,  Samuel,  John,  Abraham,  Thomas,  Jane,  Frances,  Margaret, 
and  Mary  Ann,  and  who,  after  his  marriage,  resided  for  a  time  at 
Irvcnstown,  county  Fermanagh,  later  at  or  near  Armagh,  county 
Armagh,  whence  he  emigrated  with  all  his  family,  except  William, 
in  1850,  taking  ship  at  lielfast,  landing  at  Quebec  and  settling  at 
Niagara  on  the  Lake,  Canada,  where  he  was  joined  by  his  son 
William  two  years  later;  that  Abraham  McClelland  was  a  farmer 
and  linen  weaver  and  belonged  to  the  constabulary  in  Ireland ;  that 
his  son  John,  who  is  claimed  to  have  been  the  decedent,  was  bom 
at  Irvenstown,  September  2*],  183 1  ;  that  John  was  about  5  feet  7^ 
inches  in  height,  weighed  about  160  pounds,  had  dark  gray  or  hazel 
eyes  brown  hair,  and  unusually  large  thumb  joints,  a  family  char- 
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acteristic :  that  he  killed  a  neighbor  s  dog  while  living  in  the  county 
Armagh ;  that  he  used  his  left  hand  more  than  his  right,  though  he 
wrote  with  his  right,  having  been  required  to  do  so  at  school ;  that 
he  was  fond  of  hunting,  always  shooting  from  the  left  shoulder ; 
that  he  had  a  peculiar  disposition,  much  given  to  joking  and  story 
telling,  frequently  referring  to  stout  women  as  **Mullingar  heiler 
and  beef  to  the  heels" ;  that  he  had  a  peculiar  habit  of  straightening 
up  and  throwing  back  his  shoulders ;  that  the  family  were  all  Prot- 
estants ;  that  John  was  fond  of  reading  the  Bible,  though  he  be- 
lonped  to  no  church ;  that  he  worked  for  a  time  on  a  farm  across 
the  river  in  New  York  state,  afterwards  on  farms  in  Canada ;  that 
he  drove  stage  between  Niagara  and  St.  Catherine's,  worked  in 
the  woods  timbering  where  he  once  was  lost,  his  last  occupation  in 
Canada  being  that  of  a  butcher :  that  he  brought  home  a  Bible  on 
the  fly  leaf  of  which  he  wrote  his  name,  the  word  "Bible,"  and 
"April  5th,  1855" ;  that  he  was  in  the  habit  of  singing  or  repeating 
certain  lines  about  an  "Irish  .girl  with  red  and  rosy  cheeks" :  that 
he  was  addicted  to  the  use  of  intoxicants ;  that  early  in  the  year  1856 
he  and  one  of  his  brothers  had  a  serious  altercation  regarding  the 
butchering  of  some  animal,  in  which  blows  were  exchanged,  and  he 
left  home,  declaring  his  brother  should  "never  see  his  face  again  on 
earth":  that  he  went  to  Toronto,  where  he  enlisted  in  the  looth 
regunent,  soon  after  deserted,  met  his  mother  at  Youngstown  on  the 
American  side,  bade  her  farewell,  and  started  for  the  west ;  that 
two  letters  were  received  from  him  by  his  mother,  one  of  which 
contained  a  tintype  of  himself;  that  these  letters  and  tintype  were 
preserved  by  his  mother  until  her  death  in  1890,  after  which  they 
were  not  seen  and  could  not  be  found  at  the  time  of  the  trial ;  that 
aside  from  these  letters  he  was  never  again  heard  from  by  his 
family ;  and  that  he  had  not  been  married  when  he  left  home.  No 
one  remembered  the  contents  of  the  letters  or  from  what  place  they 
were  written,  beyond  a  vague  impression  that  they  came  from  the 
west,  and  in  some  way  referred  to  Colorado.  A  photograph  of 
dectdent  and  certain  other  persons  taken  about  14  months  before 
his  death  was  shown  members,  relatives,  and  neighbors  of  the  Can- 
adian family  all  of  whom  swore  they  recognized  the  picture  as  that 
of  the  Canadian  McClelland.     There  was  also  testimony  tending  to 
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prove  tiiat  the  name  of  the  Canadian  family  was  properly  spelled 
McClelland,  and  that  in  unimportant  matters  the  final  **d"  was  often 
omitted ;  that  the  Thomas  of  that  family  belonged  to  the  mounted 
police  during  the  Reil  Rebellion ;  and  that  his  name  was  frequently 
mentioned  in  the  newspapers  in  connection  with  that  uprising.  It 
was  shown  and  is  conceded  that  the  decedent  was  at  Sioux  City  in 
June,  1857;  that  he  came  from  there  to  Sioux  Falls  in  August  of 
the  same  year;  that  he  enlisted  in  the  Dakota  cavalry  late  in  1861 ; 
serving  therein  until  early  in  1865 ;  that  from  May  to  November 
of  that  year  he  was  employed  in  locating  a  military  road  from  Min- 
nesota to  Montana,  after  which  he  was  at  Yankton  and  the  Crow 
Creek  Indian  Agency  until  1870,  when  he  returned  to  Sioux  Falls 
and  there  resided  until  the  time  of  his  death ;  that  in  an  application 
for  membership  in  the  Masonic  lodge  at  Yankton,  dated  September 
8,  1867,  his  age  was  given  as  35;  and  that  in  an  application  for 
membership  in  the  lodge  at  Sioux  Falls,  dated  January  28,  1874,  his 
age  was  given  as  42.  There  w^as  testimony  tending  to  prove  that 
the  decedent  was  about  5  feet  7J4  inches  in  height,  weighed,  when 
he  came  to  Dakota,  about  160  pounds,  had  brown  hair  before  it  be- 
came gray,  dark  gray  or  hazel  eyes,  large  thumb  joints,  and  was 
fond  of  hunting;  that  he  shot  from  the  left  shoulder,  carried  his 
cane  in  the  left  hand,  but  wrote  with  his  right ;  that  he  had  a  pe- 
culiar habit  of  throwing  back  his  shoulders,  was  an  inveterate  joker, 
was  familiar  with  the  Bible,  belonged  to  no  church,  and  used  in- 
toxicating liquors  to  excess,  especially  in  the  later  years  of  his  Hfe ; 
and  that  prior  to  1862  he  wrote  his  name  "McClelland,"  after  which 
time  he  dropped  the  final  "d."  Numerous  residents  of  Sioux  Falls 
who  had  known  him  intimately  testified  that  Mrs.  lUilkley,  one  of 
the  Canadian  claimants  present  at  the  trial,  bore  a  striking  resem- 
blance to  the  decedent,  and  that  there  was  a  less  marked  resemblance 
to  I'-er  brother  Thomas,  who  also  was  present.  Though  it  is  evi- 
dent that  the  decedent  was  extremely  reticent  regarding  his  rela- 
tions and  personal  history  before  coming  to  Dakota,  numerous  wit- 
nesses testified  to  conversations  wherein  he  had  alluded  to  such- 
matters.  Some  of  the  allusions  were  to  the  folowing  effect :  That 
his  father's  name  was  Abraham ;  that  his  family  left  Ireland  in 
1850,  landed  at  Quebec,  and  settled  in  Canada:   that  he  was  in  the 
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British  army  and  **left  them''  or  took  "French  leave";  that  he  was 
once  lost  in  the  big  woods  of  Canada;  that  he  had  relations  in 
Canada ;  that  he  was  never  married ;  that  he  knew  and  described 
people  who  lived  near  Niagara  on  the  Lake;  that  he  left  Canada 
in  1856;  came  Jo  Dakota  by  way  of  Sioux  City;  that  he  came 
from  a  place  pretty  near  between  the  counties  of  Tyrone  and  Ar- 
magh, Ireland;  spoke  of  Lough  Neagh,  appearing  to  be  familiar 
with  the  locality  of  Armagh ;  spoke  on  hunting  trip  of  having  news- 
paper with  article  relating  to  the  Reil  Rebellion,  which  referred  to 
Thomas  McClelland,  and  remarked  that  he  had  a  brother  Tom; 
that  he  had  a  sister  with  two  children  in  Canada;  spoke  of  being 
at  Toronto,  Niagara  Falls,  Sioux  Falls,  and  St.  Anthony  Falls; 
said  in  August,  1897,  he  was  65  and  was  bom  in  September;  that 
he  had  a  sister  named  Jane ;  that  he  had  10  years  start  of  one  bom 
in  1841 ;  that  he  was  bom  in  Fermanagh,  but  did  not  live  long  in 
that  county ;  spoke  of  having  had  trouble  about  killing  a  .beef ; 
said  he  would  call  the  witness  "Tom"  because  he  had  a  brother 
named  Thomas ;  *  said  he  had  been  over  the  road  between  Niagara 
and.  St.  Catherine's  a  number  of  times;  that  he  was  raised  on  a 
farm  in  Ireland ;  that  his  father  was  a  linen  weaver ;  that  he  had 
trouble  in  Ireland  over  the  killing  of  a  neighbor's  dog;  and  that  he 
repeated  the  lines  about  an  ** Irish  girl"  heretofore  mentioned.  The 
records  of  Minnehaha  county  disclose  numerous  conveyances  exe- 
cuted by  the  decedent  from  1864  to  shortly  before  his- death,  where- 
in he  was  described  as  "a  single  man,"  a  "single  person,"  or  "un- 
married." And  though  there  was  evidence  tending  to  prove  that  his 
height  was  only  5  feet  6  inches,  and  that  he  made  statements  to  the 
effect  that  his  father  was  a  school  teacer  named  John,  that  he  was 
born  in  county  Armagh  in  1821,  that  he  came  from  Ireland  alone, 
and  that  he  had  no  relations  in  this  country,  it  cannot  be  denied  that 
there  was  a  large  volume  of  evidence  touching  conversations  and 
incidents  in  the  decedents  life  strongly  tending  to  prove  that  he  and 
the  Canadian  McClelland  were  one  and  the  same  person.  On  the 
other  hand,  the  records  of  the  looth  regiment,  if  genuine  and  cor- 
rectly reproduced,  render  such  identity  highly  improbable/ if  not 
practically  impossible.  They  show  the  enlistment  of  only  one  Mc- 
Vol.  20.  s.  D.  33. 
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Clellan  or  McClelland  from  185610  i860,  both  inclusive;  that  his 
age  was  given  as  25  years  and  six  months,  his  height  5  feet  75/2 
inches,  color  of  eyes  hazel,  hair  brown,  occupation  butcher;  and 
that  he  enlisted  February  15,  1859,  and  deserted  April  12,  1859. 
the  year  being  in  words,  not  figures,  on  the  oath  of  allegiance,  as 
shown  by  the  photographic  reproduction.  If  the  Canadian  !McClel- 
land  was  bom  September  27,  1831,  his  age  was  24  years,  4  months 
and  18  days  on  February  15,  1856;  27  years,  4  months,  and  18 
days  on  February  15,  1859.  So,  if  the  enlistment  papers  related  to 
him,  there  was  an  error  as  to  his  age  whether  he  enlisted  in  1856 
or  1859.  The  Canadian  McClelland  disclosed  by  the  evidence  should 
have  known  his  own  age,  and  there  was  no  apparent  reason  for  mis- 
stating it  when  enlisting  under  his  true  name.  While  this  error 
may  not  be  important,  it  does  not  serve  to  identify  him  as  the  per- 
son described  in  the  enlistment  papers.  Still  the  case  of  the  Cana- 
dian claimants  rests  on  the  theory  that  their  brother  enlisted  in  1856 
and  soon  after  deserted.  His  description,  except  as  to  age,  corre- 
sponds identically  with  that  of  the  recruit  who  enlisted  early  in  1859 
and  soon  after  deserted.  The  enlistment  and  desertion  were  at  To- 
ronto in  and  from  the  looth  regiment.  It  would  be  strange  indeed 
if  two  men  of  the  same  name,  ocupatioA,  height,  complexion,  and 
color  of  hair  and  eyes,  should  have  thus  enlisted  and  deserted,  one 
in  1856,  the  other  in  1859.  .The  only  reasonable  inference  is  that 
the  regimental  records  referred  to  the  Canadian  claimants'  brother, 
and  the  question  arises  whether  he  enlisted  and  deserted  in  1856  or 
1859.  This  is  of  vital  importance,  because,  if  he  did  not  enlist  until 
1859,  he  was  not  the  decedent,  who  is  conceded  to  have  been  in  Da- 
kota from  August,  1857.  Numerous  witnesses  swore  positively  that 
the  Canadian  McClelland  left  home  in  1856,  giving  more  or  less 
convincing  reasons  for  the  accuracy  of  their  recollections.  Never- 
theless, it  is  more  probable  that  they  were  mistaken  than  tliat  the 
records  were  wrong,  provided  such  records  were  genuine  and  cor- 
recnly  reproduced.  There  is  nothing  before  us  upon  which  to  base 
an  assumption  that  the  British  officer  who  had  charge  of  these  rec- 
ords, and  who  had  no  interest  in  the  litigation,  was  guilty  of  fraud, 
perjury,  or  want  of  proper  care  in  giving  his  deposition.  It  is  true 
five  residents  of  Toronto  testified  thev  were  members  of  the  looth 
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regiment,  one  of  whom  stated  that  there  were  several  soldiers  in  it 
by  the  name  of  McClelland  or  McClellan ;  another  that  there  was 
one  McClelland  and  one  McClellan,  each  of  whom  he  described; 
and  still  another,  that  there  was  no  man  by  any  such  name  during 
the  years  material  to  this  controversy.  But  they  were  all  positive 
that  enlistments  did  not  begin  before  1858.  And,  though  their  ev- 
idence may  have  serve'd  in  some  slight  degree  to  discredit  the  rec- 
ords, it  certainly  cannot  be  said  to  have  destroyed  their  probative 
force.  Furthermore,  in  a  letter  written  by  Mrs.  Vine  to  the  county 
judge,  dated  November  13,  1899^  this  language  occurs:  "I  forward 
our  family  Bible  which  contains  our  brother  John's  signature  on 
the  inside  of  the  fly  leaf.  *  *  *  He  bought  the  bible  himself^  about 
five  years  before  he  left  home."  The  words  on  the  fly  leaf  are: 
^'John  McClellan  Bible,  April  5th,  1855."  In  a  signed  and  sworn 
statement  made  by  William  McClelland,  November  11,  1899,  this 
language  is  found :  "J^^"  McClelland,  my  brother,  left  Portadown, 
Ireland,  in  1850,  was  then  18  or  19  years  old.  Emigrated  to  Amer- 
ica and  settled  in  Niagara,  Ont.,  left  Niagara  in  i860  and  went  to 
Colorado,  was  last  heard  of  when  crossing  the  mountains  with  a 
mule  train  30  years  ago."  In  the  original  the  words  "30  years  ago" 
are  written  in  red  ink;  the  balance  of  the  statement  being  type- 
written. It  will  be  observed  that  these  statements,  probably  made 
before  it  was  known  to  the  Canadian  claimants  that  the  decedent 
reached  Dakota  in  1857,  corresponded  with  the  dates  shown  by  the 
enlistment  papers,  and  though  it  was  claimed  that  William  was  ser- 
iously ill  when  his  statement  was  verified,  and  that  Mrs.  Vine  wrote 
her  letter  in  great  haste,  the  effect  of  the  statement  and  letter  can- 
not be  wholly  disregarded,  besides  the  Askansas  claimants  ihtro- 
ducd  evidence,  hereafter  considered,  relating  to  incidents  in  de- 
cedent's life  which  directly  conflicts  with  what  has  been  reviewed. 
Nearly  all  the  testimony  in  the  case  was  oral,  relating  to  long  past 
events  involving  the  unaided  recollection  of  witnesses  more  or  less 
influenced  by  their  relations  to  the  litigation  and  litigants.  There 
had  been  two  previous  trials.  Opportunity  and  temptation  to  color 
particular  circumstances  were  not  wanting.  Very  much  depended 
upon  the  memory,  intelligence,  honesty,  the  credibility  of  numerous 
witnesses.     No  reason  is  shown  why  the  decedent,  if  he  was  the 
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Canadian  McClelland,  would  not  have  continued  writing  to  his 
mother,  or  have  visited  her,  possessed  as  he  was  of  ample  means 
and  a  disposition  to  travel  for  years  prior  to  her  death.  Manifestly 
there  was  not  such  a  clear  preponderance  against  the  finding  of  the 
learned  circuit  court  with  respect  to  the  alleged  relationship  of  the 
Canadian  claimants  as  would  justify  this  court  in  setting  it  aside. 
The  learned  circuit  court  also  found  tHat  the  Arkansas  claim- 
ants were  not  sons  and  grandsons  of  the  decedent.  Robert  Wilson 
of  Glenwood,  Minn.,  age  69,  testified  substantially  as  follows :  Wit- 
ness was  bom  in  county  Meath,  Ireland ;  his  mother's  maiden  name 
was  Ruth  McClelland;  her  father's  name  was  Samuel  McClelland; 
she  had  three  brothers,  Charles,  John,  and  one  who  died  in  child- 
hood, and  four  sisters,  Ann,  Catherine,  Mary  Jane,  and  Elizabeth. 
Her  brother  John  was  bom  at  Skryne  county  Meath,  was  nine  or 
ten  years  older  than  the  witness,  was  a  gamekeeper  on  the  Dillon 
estate.  Game  keepers  were  called  "wood-rangers"  and  accompanied 
the  owners  of  estates  when  out  hunting.  Witness  saw  his  uncle 
John  just  before  leaving  Ireland  in  1842,  when  the  witness  was  1 1 
years  old.  Witness'  family  sailed  from  Liverpool,  landed  at  New 
York,  were  at  Rochester,  and  went  to  Scugog  Island,  Canada,  in 
1847.  Witness' 'Uncle  John,  wife,  and  one  child,  three  or  four 
months  old,  came  to  Scugog  about  ia  year  later  and  lived  with  wit- 
ness' family  durihg  the  first  winter;  Hts  wife  taught  school.  While 
there  another  child  wis  born.  After  being  there  over  a  year  John 
and  his  family  removed  to  Port  Perry;  later  to  St.  John,  New 
Brunswick.  Letters  were  received  from  his  uncle  while  the  latter 
was  at  St.  John,  which  have  been  lost,  in  one  of  which  it  was  stated 
that  his  uncle  had  separated  from  his  wife  on  account  of  a  quarrel 
with  her  brothers.  MuUingar  was  a  place  in  county  Meath  noted  as  a 
market  for  fat  cattle,  whence  came  the  saying  common  in  Ireland 
and  Canada,  when  one  sees  a  very  stout  woman :  "That  she  looks 
like  a  MuUinger  heifer  beef  to  the  heels."  Witness'  uncle  was  of 
sandy  complexion,  had  dark  hair,  dark  blue  eyes,  was  square  built ; 
a  short  man,  rather  light-hearted  in  general,  though  quick  tempered. 
Was  fond  of  sport,  never  liked  work,  did  scarcely  anything  but  hunt 
and  fish,  usually  shooting  from  the  left  shoulder.  He  had  two 
children  when  he  left  Scugog  Island,  and  one  afterwards.    Witness 
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recognized  Exhibit  45  as  the  picture  of  his  Aunt  Hannah,  his  Uncle 
John's  wife,  and  "believed"  a  picture  of  decedent  was  a  picture  of 
his  uncle.  John  McClellan,  a  resident  of  Mineola,  Tex.,  age  54, 
testified  substantially  as  follows :  Was  bom  at  Skryne  county  Meath, 
Ireland.  Father's  name  John  McClellan;  mother's  maiden  name 
Hannah  Cruikshank.  Learned  from  father  and  mother,  principally 
from  mother,  that  parents  went  to  Canada  when  witness  was  about 
three  months  old ;  that  they  sailed  from  Dublin  to  Liverpool,  then 
to  Quebec  and  Port  Hope ;  that  they  landed  at  Port  Hope  and  not 
at  Quebec;  and  that  they  lived  for  a  time  on  Scugog  Island.  Wit- 
ness was  four  years  old  when  family  removed  to  St.  John.  Witness 
lived  there  about  six  years.  Was  eight  years  old  when  his  father 
left  home.  Never  saw  him  afterwards.  Father  was  engaged  with 
mother's  brothers,  John  and  Joseph  Cruikshank,  as  subcontractors 
constructing  Intercolonial  Canal  Railroad,  then  being  built  from  St. 
John  inland.  Father  went  away  in  1854.  There  were  three  sons  in 
the  family,  the  witness,  the  oldest,  next  William,  who  is  dead,  and 
James  S.,  who  was  present  at  the  trial  and  who  was  bom  in  1851. 
Witness  remembered  there  was  a  quarrel  between  his  father  and 
mother's  brothers.  Could  not  state  what  was  said  because  he  ran* 
from  the  room  when  his  father  was  knocked  down  by  Joseph  Cruik- 
shank. Witness  shown  Exhibit  56,  a  Bible  bearing  upon  inside  of 
cover  the  inscription:  "A  wedding  present  for  John  and  Hannah 
McClelland  from  the  Reverend  Richard  Radcliff,  Feb.  I,  1846"— 
below  which  is  other  writing  obliterated  by  erasures.  W^itness  had 
seen  book  many  times,  first  saw  it  at  home  in  New  Brunswick.  It 
was  not  then  in  same  condition.  There  was  in  addition  to  inscrip- 
tion a  record  of  the  birth  of  the  children.  Was  told  by  mother  that 
she  found  father  trying  to  erase  entire  page ;  that  father  intended 
to  abandon  and  leave  his  home  and  claimed  he  would  state  he  was 
not  married  to  her,  and  that  the  children  were  illegitimate.  Neither 
mother  nor  either  of  her  brothers  is  now  living.  It  was  reputed  in 
the  family  father  was  seen  in  New  York  state.  This  was  learned 
from  Joseph  Cruikshank.  Witness  remained  at  St.  John  until  1862, 
when  he  went  to  Boston.  After  several  months  was  followed  by 
his  brother  William.  Worked  at  or  near  Boston  until  fall  of  1864, 
when  both  enlisted  in  Second  Massachusetts  cavalry,  United  States 
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army.  Served  about  five  months  and  were  discharged  under  the 
minor  act.  When  discharged  it  was  their  family  history  that  father 
was  in  Dakota.  Had  a  fire  in  1871,  in  which  some  of  mother's  and 
witness'  books  and  papers  were  destroyed,  including  mother's  orig- 
inal marriage  certificate,  after  which  there  were  no  papers  or  docu- 
ments belonging  to  father  in  the  family.  Witness  has  been  in  Texa:* 
about  1 1  years.  William  was  on  the  stage.  He  enlisted  in  the  Sev- 
enth United  States  cavalry.  In  1869  or  1870  he  told  the  witness 
he  had  deserted  the  preceding  winter,  gone  into  Dakota  with  some 
sort  of  a  government  surveying  party  and  found  his  father  at  Yank- 
ton; that  he  had  asked  his  father  about  the  threat  to  declare  the 
children  illegitimate ;  and  that  his  father  said  he  would,  if  they  did 
not  let  him  alone.  Witness  shown  Exhibit  53.  It  is  a  letter  re- 
ceived from  brother,  William,  before  his  arrival  in  winter  of  1869 
or  1870;  received  through  the  mail.  It  is  in  William's  handwriting. 
About  the  time  mother  received  this  letter  she  received  a  photo- 
graph. Exhibit  65  is  that  photograph,  a  picture  of  William  and  a 
comrade  who  served  in  the  army  with  him.  He  signed  the  letter 
and  assumed  the  name  of  "Henry  Wilber."  After  this  W^illiam  be- 
came an  actor  and  followed  that  profession  until  his  death.  Last 
saw  him  at  Little  Rock  in  1880.  He  told  witness  he  had  seen  his 
father  while  traveling  through  the  country,  thought  it  was  at  Sioux 
City.  Witness  shown  Exhibit  66.  It  is  picture  of  brother,  William, 
whose  staee  name  was  "William  Standish."  Mother  died  at  Little 
Rock  in  1881.  The  Wilber  letter  was  in  witness'  possession  after 
her  death  until  it  was  sent  to  Grigsby,  Wright  &  Grigsby,  at  Sioux 
Falls.  Father  had  two  older  brothers,  William  and  Charles ;  Wil- 
liam died  when  a  child.  Believe  he  had  four  sisters,  Ann,  Elizabeth, 
Catherine,  and  Ruth;  remember  only  Aunt  Ruth,  the  mother  of 
Robert  Wilson.  Brother  William  left  children ;  one  child  by  first 
wife  being  William  McClellan,  present  in  court.  The  testimony  of 
James  S.  McClellan,  another  alleged  son  of  the  decedent,  omitting, 
portions  merely  corroborative  of  preceding  witness,  was  substantial- 
ly as  follows :  Age  49  years ;  residence  Little  Rock,  Ark. ;  foreman 
of  planing  mill  and  lieutenant  colonel  state  militia.  Witness'  mother 
told  him  the  Bible,  Exhibit  56,  was  a  present  from  minister  by 
whom  she  was  married,  and  that  inscription  was  written  by  such 
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minister.  The  Bible  was  in  possession  of  witness  from  mother's 
death  until  sent  to  county  court.  Was  told  by  Uncle  Joseph  Cruik- 
shank  that  father  went  to  Duchess  county,  N.  Y.,  where  he  visited 
with  a  relative  of  the  family.  Witness  was  13  when  he  went  from 
St.  John  to  Boston.  His  mother  secured  assistance  of  her  brother, 
Joseph  Cruikshank,  to  ascertain  name  of  regiment  in  which  her  two 
oldest  sons  had  enlisted,  who  learned  from  the  records  at  Washing- 
ton where  the  boys  were,  and  also  that  father  was  or  had  been  in 
the  army  in  Dakota.  After  fire  witness  prepared,  under  direction 
of  mother,  a  family  tree  or  record,  which  was  with  her  until  her 
death,  and  then  with  witness  until  produced  in  court.  Witness  was 
shown  Exhibit  50  by  mother,  in  Boston,  in  1872,  and  told  that  she 
procured  it  from  Ireland  to  take  place  of  one  destroyed  by  fire.  Ex- 
hibit 53  (Henry  Wilber's  letter  mentioned  by  previous  witness)  is 
in  handwriting  of  brother,  William,  deceased.  First  saw  it  in  fall 
of  1869  at  Belmont,  Mass.  It  was  received  by  mother  through  the 
mail.  Witness  enlisted  in  regular  army  in  1872.  During  service, 
while  in  Dakota,  received  letter  from  mother  that  father  was  in 
Dakota,  and  afterwards  mailed  a  letter  addressed  John  McClellan, 
Sioux  Falls,  with  a  return  card,  name,  company,  and  regiment  on 
envelope,  which  was  not  returned  and  not  answered.  Brother  Wil- 
liam enlisted  second  time  about  1866,  in  Seventh  United  States 
cavalry.  Saw  him  next  after  this  at  Belmont,  Mass.,  in  1869,  when 
he  told  about  deserting,  going  into  Dakota  and  seeing  father.  The 
record  or  family  tree  referred  to  by  this  witness  shows  the  sons  of 
Samuel  McClelland  and  Catherine  Hopkins  were  William  (died  in 
infancy),  Charles  (first  son),  and  John  (second  son,  married  to 
Hannah  Cruikshank,  February  26,  1846) ;  daughters,  Elizabeth, 
Ruth,  Catherine,  and  Ann ;  and  that  the  children  of  John  McClellan 
and  Hannah  Cruikshank  were  John  C,  born  December  16,  1846, 
William  S.,  bom  June  8,  1849,  ^^^  James  S.,  bom  August  28,  1851. 
Exhibit  50  discloses  that  John  McClellan,  of  full  age,  wood-ranger, 
residence  LismuUen,  was  married  to  Hannah  Cruikshank,  of  full 
age,  dressmaker,  residence  Kilcarty,  in  the  parish  church  of  Skryne, 
county  Meath,  by  Richard  RadclifF,  according  to  the  rites  and  cere- 
monies of  the  United  Church  of  England  and  Ireland,  February  26, 
1846,  and  is  certified  to  as  a  true  copy  of  the  marriage  registry  of 
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the  parties  under  date  of  October  24,  1872,  by  Oliver  Brighton,  M. 
A.  Clk.  I  of  Skryne.  Exhibit  53,  the  Wither  letter,  is  dated  Chi- 
cago, 111.,  November  10,  1869,  and  reads  as  follows :  **Dear  Mother : 
I  got  to  this  place  some  four  weeks  ago  and  am  working  at  my 
trade,  any  kind  of  a  carver  can  get  work  here  now,  and  they  pay 
good  wages.  I  want  to  come  back  east  again  and  will  start  as  soon 
as  I  get  a  little  ahead.  I  have  had  enough  of  the  west  and  have  lots 
to  tell  you.  I  left  Leavenworth  two  days  after  I  wrote  you ;  got  a 
chance  to  go  north  up  the  river  with  an  outfit  that  was  going  to 
Dakota.  I  thought  I  would  go  along.  I  had  a  rough  time  of  it 
and  got  all  of  that  country  I  want.  I  found  father,  he  would  hard- 
ly believe  me  at  first.  When  I  told  him  about  Uncle  John  he  said 
the  Cruikshanks  were  all  fools  anyway.  He  explained  a  lot  of 
things  I  did  not  understand  before,  and  I  decided  to  give  up  the 
notion  of  going  to  California  and  will  come  back  east  again  and  tell 
you  all  about  it.  What  are  the  boys  doing,  is  John  still  at  Water- 
town?  Where  is  Jim?  Where  is  Uncle  Joseph,  is  he  still  at  Port- 
land, Me.?  I  am  still  going  by  the  name  of  Wilber.  Your  affec- 
tionate son,  William  S.  McClellan.  Address,  Henry  Wilber,  Chi- 
cago, 111."  The  testimony  of  an  alleged  grandson  of  decedent  was 
substantially  as  follows :  Name  William  McClellan ;  residence  Little 
Rock,  Ark.,  age  30;  father's  name  William  S.  McClellan.  Mother 
died  when  witness  was  about  a  year  old.  Afterwards  lived  with 
grandmother  Hannah  McClqllan,  at  Boston.  About  1880,  when 
about  9  years  old,  went  to  Arkansas  and  lived  with  Uncle  James  S. 
McClellan,  preceding  witness.  Afterwards  was  at  Pittsburg,* Pa., 
with  mother  of  witness'  stepmother.  Was  w^ith  father's  theatrical 
company.  Knew  that  father  wrote  to  grandfather,  John  McClellan, 
at  Sioux  Falls.  Saw  him  write  and  mail  some  letters;  could  not 
say  how  many.  He  wrote  a  good  many.  Wrote  frequently  during 
a  period  of  four  years.  Never  saw  any  letter  received  from  grand- 
father. Father  died  in  1888,  when  witness  was  about  16.  After 
his  death  was  engaged  in  various  occupations.  Was  a  sailor. 
Crossed  ocean  15  times.  Left  sea  in  1894.  Went  to  Chicago,  then 
to  Omaha,  and  started  for  Nortli  Dakota.  Traveled  on  the  freight 
trains  without  paying  fare.  Reached  Sioux  Falls  in  fall  of  1894, 
early  in  the  morning.     ^Mailed  postal  card  addressed  to  John  Mc- 
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Clellan,  asking  him  to  meet  witness  at  post  office  between  6  and  7 
in  the  evening ;  signed  same:  "William  Stan  dish."  Waited  around 
until  evening.  Saw  man  near  post  office,  asked  if  his  name  was 
John  McClellan,  who  answered  "Yes."  Witness  said :  "I  wrote  you 
a  postal  card  this  morning."  He  said :  "You  are  not  my  son  Wil- 
liam Standish."  Witness  said :  "No,  I  am  his  son,  and  your  grand- 
son." Walked  up  street.  He  asked  questions  about  family. 
Said  he  knew  grandmother  was  dead,  but  did  not  know  witness' 
father  was  dead.  He  gave  a  lot  of  advice,  said  witness  should  go 
to  his  Uncle  Jim  in  Arkansas,  settle  down,  and  learn  a  trade.  The 
conversation  was  all  on  the  street.  He  gave,  witness  $15.  Without 
speaking  to  any  one  about  his  grandfather  witness  left  Sioux  Falls, 
started  for  Arkansas,  stopped  at  Creston,  Iowa,  and  worked  for  R. 
H.  Hanna,  after  which  he  went  to  Little  Rock,  where  he  has  since 
resided.  Witness  works  in  planing  mill,  is  married,  and  has  one 
child.  James  S.  McClellan,  being  recalled,  testified  that  Exhibit  57 
was  in  the  handwriting  of  his  nephew,  William  McClellan ;  that  he 
received  it  through  the  mail  at  Little  Rock  in  1895,  since  when  it 
had  been  in  his  possession  until  these  proceedings  were  commenced. 
William  McClellan,  being  recalled,  testified  that  this  exhibit  was 
written  by  him  in  1895,  addressed  to  James  S.  McClellan,  Little 
Rock,  Ark.,  and  mailed  at  Creston,  Iowa.  This  letter  which  con- 
tains allusions  to  the  writer's  past  life  and  his  alleged  visit  to  Sioux 
Falls  corresponding  with  his  testimony,  was  received  in  evidence 
over  the  objection  that  it  was  a  self-serving  declaration  offered  in 
absence  of  any  effort  to  impeach  the  witness.  R.  H.  Hanna,  age 
€0,  residence  Creston,  Iowa,  testified  that  he  first  saw  William  Mc- 
Clellan, then  present  in  court,  at  Creston  in  1894;  that  he  was  in 
witness'  employ  until  August,  1895 ;  that  he  heard  him  say  he  was 
in  Sioux  Falls  in  summer  of  1894;  and  that  he  said  he  had  a  rich 
relative  living  in  Sioux  Falls.  The  deposition  of  Emanuel  Boone, 
Sr.,  was  to  this  effect :  Age  73,  residence  Hill  township,  Pulaski 
county,  Ark.  Have  known  John  C.  McClellan  of  Texas  and  James 
S.  McClellan  of  Arkansas  since  1880.  Became  acquainted  with 
their  mother  Hannah  McClellan  in  1880.  She  died  in  1880  or  1881. 
Shortly  before  her  death  she  told  the  witness  she  was  married  in 
Ireland,  to  John  McClellan;      that   they  had  but  three  children, 
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named  John  C,  James  S.,  and  William  S. ;  that  she  and  her  hus- 
band had  separated.  Witness  knew  William  S.  McClellan  during^ 
a  period  of  about  four  months,  when  he  lived  near  the  witness  in 
Hill  township.  Heard  William  say  his  father's  name  was  John  Mc- 
Clellan, and  that  he  lived  in  Dakota.  Ralph  Parliman,  who  had 
known  decedent  from  June,  1878,  to  day  of  his  death,  testified  that, 
on  a  hunting  trip  in  1894,  in  a  farmer's  house,  he  and  the  farmer 
having  been  talking  about  their  wives  and  children,  he  said  to  de- 
cedent: "Now,  tell  us  about  your  wife."  To  which  decedent  re- 
plied :  "There  is  some  things  in  a  man's  life  he  don't  like  to  tell  of.'' 
And  that  on  the  following  morning  decedent  told  the  witness,  in 
substance,  that  he  was  the  father  of  three  children. 

Nearly  all  of  the  testimony  introduced  in  support  of  the  Ar- 
kansas claimants'  petition  was  received  over  properly  stated  objec- 
tions. Here  again  the  presumption  must  prevail  that  all  incompe- 
tent evidence  was  disregarded  by  the  trial  court  in  making  its 
findings  of  fact,  and,  of  course,  such  evidence  should  not 
now  be  considered  for  the  purpose  of  setting  aside  the  find- 
ings. Under  well  recognized  rules  relating  to  the  proof  of  pedi- 
gree, there  manifestly  was  sufficient  uncontradicted  competent  evi- 
dence that  Hannah  Cruikshank  married  John  McClellan  in  Ireland ; 
that  he  and  she  removed  to  Scugog  Island  and  then  to  St.  John; 
that  they  had  three  sons,  two  of  whom  were  witnesses;  that  they 
separated  at  St.  John  on  account  of  a  quarrel  between  McClellan 
and  his  brothers-in-law.  So  the  vital  question  is  whether  Hannah 
Cruikshank's  husband  was  the  decedent.  It  is,  therefore,  the  evi- 
dence relating  to  this  alleged  identity  which  demands  special  atten- 
tion. Were  the  declarations  of  Joseph  Cruikshank,  deceased,  rel- 
ative to  what  was  revealed  by  the  War  Department  records,  admis- 
sible? Such  declarations  simply  conveyed  information  of  the  fact 
that  a  man  was,  or  had  been,  enrolled  in  a  company  or  regiment 
serving  in  Dakota,  under  the  name  of  John  McClelland.  Had 
Cruikshank  been  living  and  called  as  a  witness,  he  could  not  have 
testified  to  the  contents  of  the  records.  Nevertheless,  the  testimony 
under  discussion  was  admissible  for  the  purpose  of  showing  that  in- 
formation had  reached  the  family  that  the  missing  father  might  be 
in  Dakota,  not  that  he  in  fact  was  there,  and  that  is  all  it  tended  to. 
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establish,  a  circumstance  of  extremely  slight  consequence.  Next 
was  the  testimony  relating  to  the  statements  and  letter  signed  "Hen- 
ry Wilber"  of  William  S.  McClellan,  deceased,  to  the  effect  that  he 
saw  and  conversed  with  his  father  in  Dakota.  This  testimony,  if 
competent,  tended,  in  some  degree,  to  establish  the  fact  that  Han- 
nah's husband  was  in  Dakota  in  1869.  Was  it  admissible?  Among 
the  1  ecognized  exceptions  to  the  general  rule,  or  principle,  excluding 
hearsay  evidence,  are  declarations  relating  to  pedigree  and  family 
history.  **The  true  grounds  for  the  admission  of  this  class  of  evi- 
dence are  the  necessity  of  the  case  and  the  improbability  of  such 
statements  being  false."  i  Elliott  on  Ev.  §  362.  The  declarant 
must  be  dead,  he  must  be  a  legal  relative,  there  must  be  no  desire 
actuating  him  to  make  a  false  statement,  the  declaration  must  be 
relative  to  a  matter  of  pedigree,  and  the  declaration  must  be  ante 
litem  motam.  Id.,  §§  364,  369.  All  these  conditions  existed.  We 
think  the  testimony  was  admissible.  Next  comes  the  testimony  of 
the  grandson  and  his  letter  to  his  uncle.  The  letter  was  not  admis- 
sible. The  writer  was  living  and  called  as  a  witness.  Such  self- 
serving  declarations  are  excluded  because  open  to  the  objections 
against  hearsay  evidence  in  general,  and  because  their  admission 
would  open  the  door  to  fraud  and  to  the  fabrication  of  testimony. 
I  Jones,  Jiv.  §  236.  With  no  means  of  knowing  what  the  appear- 
ance of  this  letter  was  when  introduced,  its  contents  certainly  leaves 
room  for  doubt  as  to  whether  it  would  not  weaken  rather  than 
strengthen  the  cause  for  which  it  was  produced.  Then  the  identity 
of  the  decedent  as  a  member  of  the  Arkansas  family  rests  almost 
wholly  on  the  declarations  of  William  S.  McClellan,  deceased,  re- 
garding having  seen  his  father  in  Dakota  in  1869 ;  the  testimony  of 
the  younger  William  regarding  having  seen  his  grandfather  at  Sioux 
Falls  in  1894;  the  inference  that  decedent  was  the  person  they  saw;, 
and  the  testimony  of  Ralph  Parliman  regarding  decedent's  decla- 
ration when  asked  to  tell  about  his  wife,  and  his  declaration  that  he- 
was  the  father  of  three  children.  But  this  testimony  was  to  be- 
taken in  connection  with  and  considered  by  the  trial  judge  in  the 
light  of  all  the  competent  evidence  received  in  support  of  and  oppo- 
sition  to  all  the  petitions.  It  was  for  him  to  decide  upon  the  cred- 
ibility of  each  witness.     It  was  for  him  to  determine  whether  de- 
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cedent's  true  name  was  John  McClellan;  what,  if  any,  truthful 
statements  the  decedent  had  made  regarding  his  age,  father's  name, 
birth  place,  names  of  relatives,  and  as  to  whether  or  not  he  was  ever 
married;  what  cause,  if  any,  impelled  the  decedent  to  conceal  his 
personal  history ;  and  why  none  of  the  letters  alleged  to  have  been 
written  him  by  the  Arkansas  family,  or  nothing  throwing  light  on 
his  early  life,  was  found  among  his  private  effects.  Was  decedent 
born  in  September,  1831,  as  shown  by  the  lodge  records  and  nu- 
merous other  declarations?  If  so,  he  was  only  10,  when  Robert 
Wilson  left  Ireland,  and  only  14,  in  February,  1846,  when  Hannah 
Cruikshank  was  married.  Was  it  reasonable  that  the  alleged  son 
would  refrain  from  writing  his  mother  after  seeing  his  father  in 
Dakota,  until  he  reached  Chicago?  Was  his  such  a  letter  as  would 
probably  be  written  under  the  circumstances?  Was  it  reasonable 
that  he  would  write  to  his  father  frequently  during  a  period  of  four 
years  without  receiving  a  reply?  Was  it  reasonable  that  the  al- 
leged grandson  would  spend  the  day  in  Sioux  Falls  without  mak- 
ing any  inquiry  concerning  his  grandfather?  Would  he  probably 
have  no  curiosity  or  desire  for  information  regarding  his  life,  oc- 
cupation, or  possessions?  No  such  information  appears  to  have 
been  imparted  by  the  grandfather.  What  was  the  appearance  and 
diemeanor  of  this  young  man  upon  whose  unusual  story  so  much  de- 
pended? This  court  has  no  means  of  knowing.  The  decision  of 
the  trial  court  should  stand,  in  the  absence  of  cogent  reasons  com- 
pelling a  different  conclusion.  A  careful  consideration  of  the  entire 
record  will,  we  believe,  leave  an  impartial  mind  totally  unable  to 
conclude  whether  or  not  these  Arkansas  claimants  are  sons  and 
grandsons  of  the  decedent,  and,  such  being  the  case,  it  certainly 
cannot  be  said  that  there  was  a  clear  preponderance  against  the  find- 
ing of  the  learned  circuit  court. 

Another  ground  assigned  by  the  Arkansas  claimants  in  their 
motion  for  a  new  trial  was  "newly  discovered  evidence,  material  to 
the  party  making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial."  Rev. 
Code  Civ.  Proc.  1903,  §  301,  subd.  4.  This  was  supported  by  an 
affidavit  of  one  of  their  attorneys ;  the  certified  copy  of  a  marriage 
registry  corresponding  with  the  one  introduced  in  evidence  on  the 
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trial;  photographic  reproductions  of  portions  of  the  original  mar- 
riage registry  containing  the  signatures  of  the  contracting  parties ; 
and  several  affidavits  of  persons  who  were  familiar  with  decedent's 
handwriting,  and  who  swore  that  they  had  examined  the  photo- 
graphic signatures,  and  were  of  the  opinion  that  one  of  them  was 
the  signature  of  the  decedent.  This  was  opposed  by  affidavits  of 
other  persons  familiar  with  decedent's  signature,  who  had  examined 
the  photographs  and  were  of  the  opinion  that  they  were  not  repro- 
ductions of  decedent's  signature.  Two  of  the  persons  who  made 
affidavits  in  opposition  to  the  motion  for  a  new  trial  subsequently 
filed  affidavits  to  the  effect  that,  upon  further  examination  of  the 
photographs,  they  desired  to  have  their  former  affidavits  with- 
drawn. The  showing  did  not  justify  the  granting  of  a  new  trial. 
The  Arkansas  claimants'  petition  was  filed  February  24,  1900. 
They  then  had  in  their  possession  what  purported  to  be  a  certified 
copy  of  their  father's  and  mother's  registry.  The  last  trial  in  the 
circuit  court  did  not  take  place  until  June  11,  1901.  If  they  desired 
another  certified  copy  or  photographs  of  the  original  and  could  not 
procure  them,  they  should  have  applied  for  a  continuance.  More- 
over, there  was  no  dispute  regarding  the  time  and  place  of  their 
ancestor's  marriage.  The  second  certified  copy  was  merely  cumu- 
lative and  wholly  unnecessary.  The  certified  copy  which  was  in 
their  possession  before'  their  petition  was  filed  disclosed  that  the 
original  bore  the  signatures  of  thepahies  to  the  marriage.  If  they 
desired  photographs  of  such  signatures  they  should  have  procured 
them  before  the  last  trial,  or  have  asked  for  a  continuance.  And 
the  conflicting  opinions  regarding  the  signatures  shown  by  the  pho- 
lOgiaphs  justify  the  conclusion  that  they  would  have  no  effect  upon 
the  result,  were  a  new  trial  granted.  The  policy  of  the  law  is  to 
require  a  party  to  be  diligent  in  securing  and  presenting  his  evi- 
dence when  the  cause  is  tried,  and,  when  the  proposed  evidence  ir? 
merely  cumulative  in  its  character,  and  unlikely  to  change  the  re- 
sult in  case  a  new  trial  should  be  granted,  the  motion  for  a  new 
trial  is  properly  denied,  Demmon  v.  Mullen,  6  S.  D.  554.  62  ^^. 
\V.  380.  It  is  proper  to  observe,  in  this  connection,  that  the  opinion 
evidence  regarding  handwriting  introduced  upon  the  trial,  and  used 
on  the  motion  for  a  new  trial,  was  of  such  a  character  and  so  con- 
flicting as  to  be  of  no  value  whatever. 
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In  view  of  the  peculiar  circumstances  surrounding  the  estate 
involved  in  this  proceeding,  it  will  become  the  duty  of  the  court 
having  it  in  charge  to  insist  upon  the  most  efficient  and  honest  ad- 
ministration until  the  property  belonging  to  it  shall  have  been  law- 
fully distributed,  and  the  state's  attorney  of  Minnehaha  county 
should  have  notice  of  all  further  proceedings  in  relation  thereto, 
Rev.  Civ.  Code  1903,  §  im. 

The  estate  should  recover  disbursements  in  this  court  and 
costs,  except  "for  argument"  to  be  taxed  against  the  appellants. 
The  orders  appealed  from  are  affirmed. 


AMERICAN  COPYING  CO.  v.  EUREKA  BAZAAR. 

Under  Rev.  Civ.  Code.  §§  883,  885,  as  amended  In  1895  (Laws 
1895,  p.  52,  c.  47),  providing  that  no  foreign  corporation  shall  main- 
tain any  action  in  a  court  of  the  state  on  any  contract  made  in  the 
istate,  unless  such  corporation  "shall  have  fully  complied"  with  the 
statute,  the  right  of  action  on  a  contract  is  lost,  unless  the  statute  was 
complied  with  before  the  contract  was  entered  into. 

Corson,  J.,  dissenting. 

(Opinion  filed,  June  13,  1906.) 

Appeal  from  Circuit  Court,  McPherson  County.  Hon.  Loring 
E.  Gaffy,  Judge. 

Action  by  the  American  Copying  Company  against  the  Eureka 
Bazaar.  From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Tanbman,  IVilliasmson  &  Herreid,  for  appellant. 

The  failure  of  a  foreign  corporation  to  comply  with  the  laws 
of  this  state  requiring  it  to  file  its  articles  of  incorporation  are  mat- 
ters of  defense  which  must  be  set  out  and  alleged  in  the  answer. 
Acme  Mercantile  Agency  v.  Rochford,  10  S.  D.  203.  This  partic- 
ular transaction  being  an  isolated  transaction  and  no  proof  to  show 
that  the  plaintiff  was  transacting  business  within  the  state  beyond 
the  simple  fact  of  taking  this  particular  contract,  which  would  not 
constitute  doing  business  or  transacting  business  within  this  state. 
Fuller  &  J.  Mfg.  Co.  v.  Foster,  4  Dakota  329.  Where  a  penalty  is 
imposed  lor  non-compliance  by  the  statute  it  must  be  deemed  ex- 
clusive of  all  others.     Fritz  v.  Plummer,  132  U.  S.  283.    Mortgage 
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Trust  Co.  V.  Willhart,  84  Fed.  514;  LaFranz  Engine  Co.  v.  Mt. 
Vernon,  9  Wash.  144,  37  Pac.  287;   13  Am.  &  Eng.  Enc.  Law,  875. 

Jatnes  M.  Brmim,  for  respondent. 

Section  883,  Revised  Civil  Code,  provides:  "No  corporation 
created  or  organized  under  the  laws  of  any  other  state  *  *  *  shall 
transact  any  business  within  this  state,  *  *  *  or  sue  or  maintain  any 
action  at  law  or  otherwise,  in  any  of  the  courts  of  this  state,  until 
such  corporation  shall  have  filed  in  the  office  of  the  secretary  of 
state  a  duly  authenticated  copy  of  its  charter  or  articles  of  incorpo- 
ration," and  section  885  provides:  "Such  corporation  shall  appoint 
an  agent  who  shall  reside  at  some  accessible  point  in  the  state  *  *  * 
that  no  action  shall  be  commenced  or  maintained  in  any  of  the 
courts  of  this  state  by  such  corporation  on  any  contract,  agreement 
or  transaction  made  or  entered  into  in  this  state,  by  such  corpora- 
tion, unless  such  corporation  shall  have  fully  complied  with  the  pro- 
visions of  this  article.  *  *  *  It  shall  be  unlawful  for  any  person  to 
act  as  agent  or  officer  of  any  foreign  corporation  unless  such  cor- 
poration shall  have  appointed  an  agent."  And  the  acting  as  such 
agent  or  officer  is  made  a  misdemeanor.  The  language  of  the  sec- 
tions quoted  is  clear  and  un-ambiguous,  and  the  legislative  intent  is 
to  deprive  foreign  corporations,  who  would  not  come  within  the 
purview  thereof;  would  not  place  themselves  on  a  parity  with  our 
own  corporations,  and  subject  themselves  to  the  jurisdiction  of  our 
•courts,  of  the  right  to  transact  business  or  hold  any  property  within 
the  state,  and  to  sue  or  maintain  any  action  upon  any  contract  made 
in  this  state  in  defiance  of  our  laws.  Iowa  Falls  Mfg.  Co.  v.  Farrar, 
104  N.  W.  449.  The  contract  in  this  case  having  been  made  prior 
to  the  compliance  with  the  law  by  the  plaintiff,  is,  under  the  first 
penalty  provided  in  the  law,  non-enforceable  in  the  courts  of  this 
state.  This  same  statute  is  in  some  form  or  other  upon  the  statute 
books  of  most  of  the  states,  and  it  appears  to  be  uniformly  held  to 
be  a  proper  regulation  of  foreign  corporations  seeking  to  transact 
business  outside  of  the  state  of  their  domicile,  and  contracts  made 
in  defiance  of  such  statutes  are  declared  to  be  either  void,  non-en- 
forceable, or  subject  to  enforcement  only  after  the  submission  of 
the  non-complying  corporations  to  the  statutory  requirements,  it  all 
depending  on  the  language  of  the  particular  statute  under  consider- 
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ation.  Wright  v.  Lee  et  al.,  2  S.  D.  596;  Ashland  Lumber  Co.  v. 
Detroit  Salt  Co.  89  N.  W.  904;  Brewing  Co.  v.  Piemeisl,  88  N.  \V. 
441;  Sherman  Nursery  Co.  v.  Aughenbaugh,  100  N.  W.  iioi; 
Deere  v.  Wyland,  76  Pac.  863 ;  Keystone  Distiller  Co.  v.  Superior 
Court  J2,  Pac.  398;  Seaman  v.  Temple  Co.,  63  N.  W.  408;  Pioneer 
Savings  &  Loan  Co.  v.  Eyer,  87  N.  W.  1058;  Acme  Mercantile 
Agency  v.  Rochford,  10  S.  D.  203 ;  Bradley,  Metcalf  &  Co.  v.  Arm- 
strong, 9  S.  D.  267 ;  Iowa  Falls  Mfg.  Co.  v.  Farrar,  19  S.  D.  632, 
104  N.  W.  449 ;  6  Thomp.  Cor.  §§  7959-7960 ;  Hanchey  v.  South- 
em  Bldg.  &  L.  Assoc,  37  So.  Rep.  272.  A  foreign  corporation 
must  comply  with  sections  883-885  of  the  Revised  Civil  Code  be- 
fore making  a  contract  or  bringing  -suit  in  this  state.  Bradley,  Met-^ 
calf  &  Co.  V.  Armstrong,  9  S.  D.  267 ;  Iowa  Falls.  Mfg.  Co.  v. 
Farrar,  19  S.  D.  632;  104  N.  W.  449.  The  appellant  not  having" 
attacked  the  pleading  in  the  court  below  either  by  demurrer,  mo- 
tion or  otherwise,  and  having  voluntarily  submitted  evidence  upon 
the  issues  .sought  to  be  raised  by  the  answer  will  be  deemed  to^ 
have  waived  any  deficiency  therein,  and  can  not  be  heard  thereon 
in  this  Court.  Johnson  v.  Bumside,  3  S.  D.  230;  Lindsley  v.  Pet- 
tigrew,  5  S.  Di  500;  People  v.  Swift,  31  Pac.  16;  Stow  v.  Allen, 
98  N.  W.  141;  Bruce  V;  Doble,  Id.  416;  Strait  v:  Eureka,  96  N. 
\v.  695;  Klopper  v.  Levy,  33  Pac.  444;  White  v.  Railroad  Co.,  50- 
Cal.  419;  §  139,  Rev.  Code  Civ.  Proc.  A  party  who  has  treated 
an  indefinite  or  uncertain  allegation,  or  one  which  might  be  deemed 
a  conclusion  of  law  as  sufficient  by  taking  issues  on  it  and  going 
to  trial,  will  be  deemed  to  have  waived  the  objection.  Abb.  Trial 
Brief  §  535. 

FULLER,  P.  J.  On  the  13th  day  of  January,  1903,  plaintiff, 
a  foreign  corporation,  commenced  this  action  on  contract  in  the- 
name  of  William  1].  Graham  and  Alonzo  L.  Utz,  as  copartners  do- 
ing business  under  the  firm  name  and  style  of  the  American  Copy- 
ing Company,  but,  after  the  answer  was  served  and  the  case  noticed 
for  trial  at  the  June,  1903,  term,  leave  was  applied  for  and  obtained 
to  amend  the  verified  complaint  by  alleging  plaintiff's  corporate 
capacity  by  virtue  of  the  laws  of  Illinois.  \\\  the  terms  of  such 
contract,  which  was  executed  in  this  state  September  8,  1902,  with- 
reference  to  a  trading  stamp  scheme,  the  defendant,  a  retail  mer- 
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chant,  was  obligated  upon  certain  conditions  to  pay  50  cents  per  100 
for  all  stamps  required  and  $175  for  100  picture  frames  designed 
to  be  given  with  portraits  to  customers  purchasing  $25  worth  of  . 
goods  at  his  store.  It  was  conclusively  shown  that  plaintiff  had  not 
at  the  time  of  making  the  contract,  nor  when  the  action  was  com- 
menced, complied  with  the  statute  prohibiting  a  nonresident  corpo- 
ration from  transacting  any  business,  acquiring  or  disposing  of  any 
property,  instituting  or  maintaining  any  action  at  law,  or  otherwise 
on  any  contract  made  in  this  state,  unless  its  articles  of  incorpora- 
tion shall  have  been  filed  in  the  office  of  the  Secretary  of  State  and 
a  resident  agent  appointed  upon  whom  service  of  process  may  be 
had.     Sections  883-885,  Rev.  Civ.  Code. 

In  the  early  case  of  Wright  v.  Lee,  2  S.  D.  596,  51  N.  W. 
706,  the  only  question  relating  in  the  slightest  degree  to  the  point 
now  under  consideration  was  whether  a  foreign  corporation  doing 
business  in  this  state,  without  complying  with  the  statute  as  it  then 
existed,  could  make  an  assignment  for  the  benefit  of  creditors,  and, 
upon  the  anomalous  theory  that  the  Legislature  did  not  intend  to 
give  our  citizens  the  right  to  question  the  unlawful  acts  of  foreign 
corporations,  and  that  none  but  the  sovereign  state  could  complain, 
the  assignment  was  held  valid.  Although  the  case  covers  34  closely 
printed  pages,  composed  principally  of  citations  and  quotations  from 
nearly  all  the  states  to  the  effect  that  foreign  corporations  are  pro- 
hibited from  transacting  business  therein  until  they  have  complied 
with  the  terms  upon  which  permission  is  granted,  and  that  contracts 
in  violation  of  a  statute  are  void,  the  reasoning  of  the  opinion  is  at 
variance  with  all  the  authorities,  and,  while  thp  conclusion  that  a 
delinquent  foreign  corporation  may  make  an  assignment  for  the 
benefit  of  creditors  is  now  considered  to  be  well  settled,  neither  of 
Judge  Bennett's  associates  concurred  in  the  proposition,  and  Judge 
Corson  declined  to  express  an  opinion  with  reference  thereto.  That 
no  question  as  to  the  right  of  a  foreign  corporation  to  transact  bus- 
iness or  maintain  an  action  in  this  state  was  then  before  the  court 
■is  clear  from  the  fact  that  the  making  of  an  assignment  in  this  state, 
by  officers  elected  in  this  state,  for  the  benefit  of  creditors  in  this 
state,   was  not  within  the  statutory  prohibition,  and  in  no  sense  is 
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that  case  an  authority  bearing,  even  remotely,  upon  the  question 
now  before  us. 

From  a  most  exhaustive  article  on  the  law  of  corporations 
written  for  19  Cyc,  at  page  1280,  by  Judge  Seymour  D.  Thomp- 
son, we  quote  as  follows :  "The  doing  of  matters  of  which  the  or- 
dinary business  of  a  foreign  corporation  does  not  consist,  but  which 
it  does  in  the  exercise  of  its  general  rights  for  the  purposes  of  its 
safety,  or  in  order  to  do. justice  to  its  creditors,  or  to  comply  with 
some  other  provision  of  the  local  law,  are  not  the  'doing  of  bus- 
iness, within  a  state,  within  the  meaning  of  statutes  like  those  un- 
der consideration;  but,  under  a  sound  interpretation  of  such  stat- 
utes, the  doing  of  business  consists  only  of  carrying  on  the  opera- 
tions of  its  trade  for  the  making  of  profit.  It  is  accordingly  held 
that  there  is  no  doing  of  business  in  the  state,  within  the  meaning 
of  such  statutes,  where  foreign  corporations  make  an  assignment  of 
their  property  for  the  benefit  of  their  creditors,  or  confess  a  judg- 
ment in  favor  of  a  particular  creditor."  In  discussing  the  question 
vitally  pertinent  to  every  court  called  upon  to  construe  a  statute 
like  ours  the  same  distinguished  jurist  and  author,  as  late  as  the 
year  1904,  says :  "If,  as  is  sometimes  the  case,  the  statute  expressly 
declares  that  all  contracts  of  a  foreign  corporation  in  violation 
thereof  shall  be  void,  or  that  no  action  shall  be  maintained  thereon, 
then  of  course  there  is  no  doubt  as  to  the  intention  of  the  Legisla- 
ture, and  there  can  be  no  recovery  thereon  by  the  corporation." 
19  Cyc.  1292.  Speaking  further,  and  to  the  point  that  when  a  stat- 
ute provides  that  foreign  corporations  shall  do  no  business  within 
the  state  except  iqjon  compliance  with  the  statute,  Judge  Thomp- 
son says:  "When  such  corporation  does  business  in  the  state  in 
violation  of  the  statute,  and,  through  the  business  so  done,  a  con- 
tract accrues  to  it  which  would  otherwise  be  enforceable  in  the 
courts  of  the  state,  the  corporation  cannot,  because  of  the  statutory 
prohibition  maintain  an  action  upon  such  contract  in  the  courts  01 
the  state."  In  support  of  the  proposition  he  cites  numerous  cases 
in  the  notes  from  each  of  the  following  states :  Alabama,  Colorado, 
Ilhnois,  Indiana,  Kentucky.  Massachusetts.  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Hampshire,  New  Jersey,  North  Carolina. 
Oregon,   Pennsylvania,  Tennessee,  Texas,  Utah,  Vermont,  Wiscon- 
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5in,  United  States  and  the  provinces  of  Canada.     19  Cyc.  1289  to 
1291,  incl. 

Construing  a  statute  of  Colorado  enacted  in  1901,  and  which 
does  n  t  jn  terms  prohibit  the  institution  of  an  action  based  on  a 
contract  in  violation  of  such  provision,  the  federal  court,  in  the 
case  of  U.  S.  Rubber  Co.  v.  Butler  Shoe  Co.  (C.  C.)  132  Fed..  398, 
say :  ^Complainant  could  sell  its  goods  to  respondent  or  to  any 
other  purchaser  without  paying  tribute  to  the  state.  But,  when 
they  brought  goods  into  the  state  to  be  sold  in  the  general  market, 
they  became  subject  to  the  general  law  of  the  state  in  respect  to 
foreign  corporations.  Not  having  complied  with  the  act  of  .assem- 
bly of  1901,  it  must  be  said  that  they  have  no  right  of  action  upon 
the  contracts  mentioned  in  the  bill  of  complaint.  It  matters  not 
that  the  act  of  assembly  does  not  declare  the  contracts  to  be  void, 
and  when  the  plaintiff  cannot  establish  a  cause  .of  action  without 
relying  upon  an  illegal  contract  he  cannot  recover.  Miller  v.  Am- 
nion, 145  U.  S.  421,  12  Sup.  Ct.  884."  From  the  headnote,  fully 
sustained  by  the  opinion,  in  New  Hope  Delaware  Bridge  Co.  v. 
Poughkeepsie  Silk  Co.,  14  N.  Y.  Common  Law  Rep.  648,  we  quote 
as  follows:  "A  foreign  corporation  keeping  an  office  in  this  state 
for  receiving  deposits,  and  discounting  notes  without  being  ex- 
pressly authorized  by  the  laws  of  this  state  to  do  so,  cannot  main- 
tain an  action  for  the  money  loaned  either  on  a  note  or  other  se- 
curity taken  on  such  loan,  or  on  the  count  for  money  lent."  In  the 
very  recent  case  of  South  Amboy  Terra  Cotta  Co.  v.  Poerschke 
90  N.  Y.  Supp.  333,  it  is  said :  "A  foreign  corporation  doing  bus- 
iness in  New  York,  and  having  a  regular  place  of  business  there, 
at  which  its  directors  met,  and  its  books  and  most  of  its  money  were 
kept,  and  at  which  contracts  and  payments  were  made^  cannot  main- 
tain a  suit  on  a  contract  made  in  New  York  prior  to  a  compliance 
with  the  General  Corporation  Law,  Laws  1892,  p.  1805,  C-  687,  § 
15,  as  amended  by  Laws  1901,  p.  1326,  c.  538,  declaring  that  no  for- 
eign corporation  shall  maintain  an  action  on  any  contract  made  in 
the  state,  unless,  before  making  it,  it  shall  have  procured  a  certificate 
from  the  Secretary  of  State,  and  the  fact  that  it  obtained  the  certif- 
icate before  the  commencement  of  the  suit  was  insufficient."  Wei? 
bach  Co.  V.  Norwhich  Co.,  96  App.  Div.  52,  89  N.  Y.  Supp.  284. 
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It  is  stated  in  the  decision  of  Wright  v.  Lee,  supra :  "That  a 
contract  prohibited  by  statute  is  void,  and  if  a  statute  provides  a 
penalty  for  doing  an  act,  any  contract  under  such  a  statute  is  in- 
valid, whether  it  be  so  declared  or  not.  *  *   *  There  can  be  no 
doubt  of  the  power  of  the  Legislature  to  prescribe  the  terms  and 
conditions  upon  which  a  foreign  corporation  may  do  business  in 
this  state.     That  consent  may  be  upon  such  terms  and  conditions 
as  the  Legislature,  under  its  lawmaking  power,  may  impose,  and 
they  may  be  excluded  altogether,  if  thought  to  be  wise.     Before 
exercising  their  franchises,  such  corporations  must  comply  with  the 
conditions  imposed."    While  it  was  incidently  said  that  a  failure  to 
comply  with  sections  3190,  3192,  Comp.  Laws  Dak.  1887,  did  not 
render  the  acts  of  foreign  corporations  void,   the   subject   is  re- 
viewed at  great  length,  and,  as  the  opinion  is  very  instructive  and 
an  authority  favorable  to  our  view,  we  further  quote  as  follows: 
"In  Oregon,  section  8  of  the  act  of  October  21,  1864,  provides:  'A 
foreign  corporation  before  transacting  business  in  this  state  must 
duly  execute  and  acknowledge  a  power  of  attorney,  and  cause  the 
same  to  be  recorded  in  the   county  clerk's  office  of   each    county 
where  it  has  a  resident  agent.'    The  purpose  of  this  requirement  is 
declared,  in  the  ninth  section  of  the  act,  to  secure  the  appointment 
of  an  attorney  authorized  to  receive  service  of  process  so  as  to  en- 
able the  citizens  or  inhabitants  of  Oregon  to  sue  in  the  courts  of 
that   state,   thereby   avoiding   delay  and   expense  in   any  litigation 
that  may  be  necessary  with  such  foreign  corporations.     This  law 
was  construed  by  the  United  States  court  for  the  district  of  Oregon 
in  the  case  of  In  re  Comstock,  3  Sawy.  218,  Fed.  Cas.  No-  3'07^- 
In  that  case  Judge  Deady,  in  an  exhaustive-  opinion,  says :     'Two 
questions  appear  to  rise :    ( i )  Does  the  Oregon  statute  prohibit  the 
transaction  of  business  therein  by  a  foreign  corporation  until  its 
requirements  are  complied  with?    (2)   Is  the  assignee  estopped  to 
show  a  want  of  compliance  by  the  bank  with  the  statute    because 
the  bankrupts  were  parties  to  the  transaction  alleged  to  have  been 
done  in  violation  of  it?'    After  stating  the  principles  of  lav^'  in  re- 
lation to  foreign  corporations  transacting  business  outside  tlmeir  ohti 
domicile,  as  laid  down  in  Bank  v.  Earle,  and  Story  in  his  Conflict 
01  Laws,  supra,  and  those  approved  by  Mr.  Justice  Field  in  Paul 
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V.  Virginia,  8  Wall.  i8i,  and  in  the  case  of  Lafayette  Ins.  Co.  v. 
French,  i8  How.  407,  and  Ducat  v.  City  of  Chicago,  10  Wall.  410, 
he  says :  *The  bank,  then,  has  no  power  to  make  a  contract  within 
this  state  without  its  permission  or  consent.  If  the  state  is  silent 
on  the  subject,  by  the  comity  of  nations  its  permission  is  presumed, 
unless  it  would  be  contrary  to  its  policy  or  interest.  But  the  state 
has  spoken  .on  the  subject  and  given  its  consent  to  the  transaction 
of  business  within  its  jurisdiction  by  the  bank,  not  absolutely,  but 
upoa  a  condition  or  limitation.  This  condition  or  limitation  is  found 
in  the  first  clause  of  section  8  of  the  act  aforesaid.  ♦  *  *  The  state, 
having  this  right  to  permit  the  bank  to  do  business  within  its  limits 
or  not,  with  or  without  terms,  has  seen  fit,  for  the  security  of  its 
citizens,  to  require  the  execution  and  record  of  this  power  of  at- 
torney before  the  transaction  of  such  business.  *  *  *  It  follows, 
of  course,  from  these  premises,  that  the  bank  had  no  power  to  con- 
tract in  the  state  until  it  had  complied  with  the  terms  upon  which 
the  permission  to  do  business  was  granted.  It  was  required  to  per- 
form the  condition  before,  it  transacted  business.  But  it  is  said  that 
this  otatute  is  directory,  and  therefore  the  acts  of  the  foreign  cor- 
poration, done  in  disregard  of  it,  are  not  illegal  and  void.  It  is 
the  duty  of  a  court  to  give  effect  to  the  intention  of  the  Legisla- 
ture as  far  as  practicable,  and  such  intention  should  be  ascertained 
from  the  words  used  in  the  statute  and  the  subject-matter  to  which 
it  relates.  The  words  of  this  act  are  certainly  mandatory  in  form. 
Before  transacting  any  business  the  corporation  must  appoint  an  at- 
torney. Language  could  not  be  plainer,  'the  purpose  of  the  act 
•  is  apparent.  As  has  been  said,  it  is  to  secure  the  people  of  the 
state  the  right  to  sue  the  foreign  corporation  in  the  courts  of  the 
state;  but,  unless  the  attorney  is  appointed  before  the  business  is 
transacted,  it  will  not  be  attained.'  The  court  then  held  the  con- 
tract under  consideration  illegal  and  void.  In  the  case  of  Semple 
V.  Bank,  5  Sawy.  88  Fed.  Cas.  No.  12,659,  Judge  Deady,  again 
construing  the  same  statute,  reaffirmed  his  former  decision  in  more 
emphatic  terms,  if  possible.  *  *  *  In  Illinois  it  was  enacted  that: 
'It  shall  not  be  lawful  for  any  agent  or  agents  of  any  insurance 
company  incorporated  by  any  other  state  than  the  state  of  Illinois, 
directly  or  indirectly,  to  take  risks  or  transact  any  business  of  in- 
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surance  in  this  state  without  first  producing  a  certificate  of  author- 
ity from  the  auditor  of  the  state/  Pub.  Laws  i8c;c;,  p.  46.  The 
statute  also  imposed  a  penalty  for  a  violation  of  its  provisions.  The 
Supreme  Court  held  that  a  promissory  note,  given  to  an  insurance 
company  which  had  not  complied  with  the  statute,  was  void,  and 
could  not  be  enforced.  Assurance  Company  v.  Rosenthal,  55  111.  85,. 
91.  Justice  Walker,  in  delivering  the  opinion,  says:  'When  the 
Legislature  prohibits  an  act,  or  declares  that  it  shall  not  be  lawful 
to  perform  it,  every  rule  of  interpretation  must  say  that  the  Legis- 
lature intended  to  interpose  its  power  to  prevent  the  act,  and,  as 
one  of  the  means  of  its  prevention,  that  the  courts  shall  hold  it  void. 
This  is  as  manifest  as  if  the  statute  had  declared  that  it  should  be 
void.'  See,  also,  Pierce  v.  State,  106  111.  11.  The  same  rule  was 
applied  in  Wisconsin  under  a  similar  statute.  Insurance  Co.  v.  Har- 
vey, II  Wis.  394.  In  Indiana  an  act  applicable  to  foreign  corpora- 
tions provides  that :  "Such  foreign  corporations  shall  not  enforce  in 
any  of  the  courts  of  this  state  any  contract  made  by  their  agents,  or 
by  persons  presuming  to  act  as  their  agent,  before  compliance  *  *  * 
with  the  provisions  of  sections  i  and  2  of  this  act.'  It  was  decided 
by  the  Supreme  Court  that,  while  contracts  made  by  foreign  corpo- 
rations which  had  not  complied  with  the  statute  were  valid,  the  cor- 
poration could  not  sue  on  such  contracts  until  after  the  statutory 
reqmrements  had  been  fulfilled,  and  that  the  company's  right  to  sue 
muirt  be  pleaded  in  abatement.  Mowing,  etc.,  Co.  v.  Caldwell,  54 
Ind.  270;  Smith  v.  Little,  67  Ind.  549;  Daly  v.  Insurance  Co.,  64 
Ind.  I ;  Manufacturing  Co.  v.  Effinger,  79  Ind.  264 ;  Elston  v. 
Piggott,  94  Ind.  14.  This  act  was  superseded,  as  to  foreign  corpo- 
rations, by  the  act  of  1865,  which  prohibits  such  companies  and 
their  agents  from  doing  business  within  the  state  imtil  certain  con- 
ditions had  been  complied  with,  and  a  certificate  obtained  from  the 
auditor  of  the  state.  It  was  decided  by  the  Supreme  Court  that  this 
statute  did  not  merely  affect  the  right  to  sue  in  the  courts  of  the 
state,  but  that  contracts  made  before  complying  with  the  prescribed 
conditions  were  absolutely  void  by  force  of  the  statute.  Hoffman 
V.  Banks,  41  Ind.  i ;  Insurance  Co.  v.  Thomas,  46  Ind,  44.  In 
Massachusetts,  Pennsylvania,  Michigan,  and  Kentucky,  a  similar 
doctrine  has  been  laid  down  in  their  courts  construing  statutes  re-^ 
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lating  to  foreign  corporations.  Roche  v.  Ladd,  i  Allen  (Mass.) 
436;  Insurance  Co.  v.  Pursell,  10  Allen  (Mass.)  231;  Williams  v. 
Cheney,  3  Gray  (Mass.)  215;  Insurance  Co.  v.  Harvey,  11  Wis. 
394 ;  Brackett  v.  Hoyt,  29  N.  H.  264 ;  Buxton  v.  Hamblen,  32  Me. 
448;  Bancroft  v.  Dumas,  21  Vt.  456;  Thome  v.  Insurance  Co.,  80 
Pa.  15,  21  Am.  Rep.  89;  Scott  v.  Duffy,  14  Pa.  20;  Insurance  Co, 
V.  Stay,  41  Mich.  385,  i  N.  W.  877 ;  Pierce  v.  People,  106  111.  1 1 ; 
Franklin  Ins.  Co.  v.  Louisville  &  A.  Packett  Co.,  9  Bush.   (Ky.) 

590." 

Thus  enlightened  by  the  declarations  of  this  court  concerning 
legislative  power  to  protect  our  citizens  from  gross  imposition,  by 
requiring  every  foreign  corporation  to  put  itself  upon  equal  footing 
with  domestic  corporations,  in  order  to  lawfully  transact  business 
in  this  state,  the  Legislature  of  1895,  declaring  an  emergency  to 
exist,  amended  the  statute  by  adding  to  the  existing  restrictions  as 
to  the  transaction  of  business  that  "No  corporation  created  or  or- 
ganized under  the  laws  of  any  other  state  or  territory  shall  *  *  * 
sue  or  maintain  any  action  at  law  or  otherwise,  in  any  of  the  courts 
of  this  state  until  such  corporation  shall  have  filed  in  the  office  of 
the  Secretary  of  State  a  duly  authenticated  copy  of  its  charter  or 
articles  of  incorporation,  *  *  *  Provided,  that  no  action  shall  be 
commenced  or  maintained  in  any  of  the  courts  of  this  state  by 
such  corporation  on  any  contract  ,  agreement  or  transaction 
made  or  entered  into  in  this  state,  by  such  corporation, 
unless  such  corporation  shall  have  fully  complied  with  the 
provisions  of  this  article.  Provided,  further,  that  it  shall  be 
unlawful  for  any  person  to  act  within  this  state  as  agent  or  officer 
of  any  foreign  corporation  unless  such  corporation  shall  have  ap- 
pointed an  agent  as  hereinbefore  provided,  and  every  person  so  act- 
ing as  such  agent  'or  officer  of  any  such  corporation  shall  be  deemed 
guilty  of  a  m.isdemeanor,  and  upon  conviction  thereof  shall  be  fined 
not  less  than  ten  nor  more  than  one  hundred  dollars  and  imprisoned 
in  the  county  jail  not  less  than  ten  nor  more  than  thirty  days,  or 
both  such  fine  and  imprisonment  at  the  discretion  of  the  court. 
That  justices  of  the  peace  shall  have  concurrent  jurisdiction  with 
the  circuit  courts  to  hear  and  determine  any  criminal  action  arising 
under  the  provisions  of  this  act."     In  a  recent  case,  where  cme  of 
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our  citizens  found  a  corporation  in  another  state  from  which  he 
purchased  certain  building  material,  it  was  held  that  such  isolated 
transaction  was  not  absolutely  void,  but,  in  the  language  of  the 
stafcute,  the  right  to  resort  to  our  courts  for  the  enforcement  of  its 
claim  was  suspended  "until  such  corporation  shall  have  filed  in  the 
office  of  the  Secretary  of  State  a  duly  authenticated  copy  of  its 
charter  or  articles  of  incorporation,''  and  **shall  appoint  an  agent 
who  shall  reside  at  some  accessible  point  in  this  state  duly  author- 
ized to  accept  service  of  process.  *  *  *"  In  discussing  the  ques- 
tion, we  say :  "In  requiring  the  filing  of  corporate  articles  and  the 
appointment  of  an  agent  as  a  condition  precedent  to  the  commece- 
ment  of  an  action  in  any  court  of  this  state  by  a  foreign  corporation 
to  enforce  a  claim  arising  in  another  state,  the  Legislature  has  used 
the  plamest  of  words  in  sentences  free  from  ambiguity,  and  wheth- 
er an  action  is  maintainable,  on  account  of  a  transaction  entered  into 
in  this  state  by  such  corporation  prior  to  complying  with  the  statute, 
is  a  question  not  now  presented  for  determination,  and  concerning 
which  no  opinion  is  expressed.  However,  it  is  noticeable  that  sec- 
tion 883  of  the  Revised  Civil  Code  provides  generally  that  no  action 
is  maintainable  by  a  foreign  corporation  until  its  articles  are  filed 
and  an  agent  appointed,  while  section  885  specifies  that  no  action 
is  maintainable  *on  any  contract,  agreement  or  transaction  made  or 
entered  into  in  this  state  by  such  corporation,  unless  such  corpora- 
tion shall  have  fully  complied  with  the  provisions  of  this  article.'  " 
Iowa  Falls  Mfg.  Co.  v.  Farrar,  19  S.  D.  632,  104  N.  W.  449. 

Manifestly"  it  was  the  intention  of  the  Legislature  to  presently 
subject  every  foreign  corporation,  upon  coming  into  this  state,  to 
exercise  its  franchise  to  all  the  duties  and  liabilities  imposed  upon 
similar  domestic  corporations,  and  nothing  short  of  a  compliance 
with  the  statute  before  the  contract,  agreement  or  transaction  sought 
to  be  enforced  was  made  or  entered  into  will  entitle  a  corporation 
to  commence  or  maintain  an  action  in  any  of  the  courts  of  this  state. 
This  purpose  has  been  eflFectuated  by  making  such  unauthorized 
acts  criminal  and  by  the  use  of  the  following  phrase,  the  grammat- 
ical tense  of  which  always  denotes  an  act  completed  before  the  per- 
formance of  some  other  act:  "Unless  such  corporation  shall  have 
fully  complied  with  the  provisions  of  this  article."    Under  statutes 
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providing  no  penalty  for  their  violation,  and  otherwise  much  less 
favorable  to  this  view  than  our  own,  the  courts  have  uniformly  held 
that  the  right  of  action  is  lost,  unless  the  statute  was  complied  with 
before  the  contract  sought  to  be  enforced  was  entered  into.  Del- 
aware R.  Q.,  etc.,  Co.  V.  Pass  Ry.  Co.,  204  Pa.  22,  53  Atl.  533; 
Brewing  Co.  v.  Peimeisl,  85  Minn.  121,  88  N.  W.  441 ;  Assurance 
•  Co.  v.  Rosenthal,  55  111.  85,  8  Am.  Rep.  626;  Loan  Co.  v.  Eyer, 
S7  N.  W.  1058;  Seamans  v.  Temple  Co.  (Mich.),  63  N.  W.  408, 
28  L.  R.  A.  430;  Plow  Co.  V.  Wyland,  76  Pac.  863;  Driller  Co.  v. 
Superior  Court  of  San  Francisco,  y2  Pac.  398;  Hanchey  v.  Loan 
Ass'n  (Ala.),  37  South.  272;  Diamond  Glue  Co.  v.  U.  S.  Glue  Co., 
187  U.  S.  611,  23  Sup.  Ct.  206.  Adhering  to  the  doctrine  an- 
nounced in  Uhlig  V.  Garrison,  2  Dak.  71,  and  Wright  v.  Lee,  supra, 
to  the  effect  that  no  action  is  maintainable  to  enforce  a  contract  which 
is  unlawful  or  contrary  to  public  policy,  it  was  held  by  a  majority  of 
this  court,  in  Johnson  v.  Berry,  104  N.  W.  11 14,  that  no  recovery 
could  be  had  for  threshing  grain  pursuant  to  a  contract  made  and  per- 
formed in  violation  of  the  statute  requiring  the  owner  of  a  thresh- 
ing machine  to  enter  into  a  certain  bond,  and  the  conclusion  reached 
in  that  case  is  alone  sufficient  to  justify  the  action  of  the  trial  court 
now  undr^r  consideration.  In  Miller  v.  'Ammon,  145  U.  S.  421,  12 
Sup.  Ct.  884,  36  L.  Ed.  759,  Mr.  Justice  Brewer,  speaking  for  the 
tmdivided  coutt,  says:  "The  general  rule  of  law  is  that  a  contract 
made  in  violation  of  a  statute  is  void,  and  that,  when  a  plaintiff 
cannot  establish  his  cause  of  action  withou  relying  upon  an  illegal 
contract,  he  cannot  recover.  Pol.  Cont.  pp.  253  to  260;  Penn  v. 
Bomman,  102  111.  523;  Alexander  v.  O'Donnell,  12  Kan.  608;  Gun- 
ter  v.  Leckey,  30  Ala.  591 ;  Kennedy  v.  Cochrane,  65  Me.  594 ; 
Bank  v.  Owens,  2  Pet.  (U.  S.)  527,  539.  7  L.  Ed.  508;  Pangbom 
V.  Westlake,  36  Iowa,  546,  549;  Harris  v.  Runnels,  12  How.  (U. 
S.)  79,  84,  13  L.  Ed.  901.  In  Bank  v.  Owens,  this  court  said: 
'''There  can  be  no  civil  right  where  there  can  be  no  legal  remedy, 
and  there  can  be  no  legal  remedy  for  that  which  is  itself  illegal.'  " 
Notwithstanding  such  legislative  injunction,  the  violation  of 
which  is  made  a  public  offense  punishable  by  fine  or  imprisonment, 
plaintiff  procured  this  forbidden  contract,  by  its  terms  performable 
in  this  sate,  but  which  was  rendered  inoperative  and  void  both  by 
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express  statute  and  a  rule  of  public  policy  prohibiting  its  enforce- 
ment. Clearly  then,  the  filing  of  corporate  articles  and  appointing 
an  agent  after  making  such  contract  and  commencing  this  action 
was  ineffectual  to  give  the  transaction  any  validity,  while  the  an- 
swer of  the  defendant  was  amply  sufficient  to  present  the  question 
for  review. 

The  judgment  dismissing  the  action  entered  upon  a  verdict  di-  • 
rected  against  plaintiff  is  therefore  affirmed. 

HANEY,  J.  In  my  opinion  the  defense  based  on  plaintiff's 
failure  to  comply  with  our  law  relating  to  foreign  corporations  is 
not  properly  pleaded,  but  the  plaintiff  is  not  in  position  to  question 
the  sufficiency  of  the  answer,  not  having  attacked  it  in  the  court  be- 
low, and  having  itself  introduced  the  evidence  upon  which  the  ver- 
dict was  directed.  Such  evidence  disclosed  that  the  contract  sued 
upon  was  made,  and  this  action  was  begun  before  the  plaintiff  com- 
plied with  the  statute,  and  that  the  contract  was  executed  and  to 
be  performed  in  this  state.  Such  being  the  undisputed  facts,  the 
plaintiff  is  without  remedy  in  the  courts  of  this  state,  for  the  rea- 
son that  a  foreign  corporation  cannot  commence  or  maintain  any 
action  at  law  or  otherwise,  until  it  shall  have  complied  with  the 
statute,  and  it  cannot  commence  or  maintain  an  action  on  any  con- 
tract made  in  the  state  unless  it  shall  have  fully  complied  with  the 
statute.  Rev.  Civ.  Code,  §§  883,  885.  In  other  words,  before 
transacting  any  business  or  bringing  any  suit  in  this  state,  it  must 
comply  with  its  laws.  If  the  contract  is  one  made  in  another  state, 
it  only  has  to  comply  before  bringing  the  suit.  If  the  contract  is 
one  made  in  this  state  it  must  comply  before  making  the  contract. 
The  statute  has  been  modified  since  Wright  v.  Lee  was  deckled. 
Laws  1895,  P-  52,  c.  47.  The  legislative  intent  is  clear.  A  foreign 
corporation  can  do  no  lawful  act,  acquire  no  right,  or  demand  any 
recognition  in  this  state  before  it  has  complied  with  its  laws  which 
are  just  and  reasonable.  For  these  reasons  I  concur  in  the  con- 
clusion that  the  judgment  of  the  circuit  court  should  be  affirmed. 

CORSON,  J.    (dissenting).     I  am  unable  to  concur  in  the- 
opinions  of  my  associates  in  holding  that  the  contract  in  controversy 
in  this  action  was  void,  for  the  reason  that  it  was  entered  into  prior - 
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to  the  plaintiff  filing  its  articles  of  incorporation  and  appointing  a 
resident  agent  as  prescribed  by  the  Code.  Section  883  of  the  pres- 
ent Code  is  substantially  the  same  as  section  3190,  Comp.  Laws 
Dak.  1887,  with  the  addition  of  the  clause  providing  that  no  action 
could  be  maintained  until  the  provisions  of  the  act  should  be  com- 
plied with.  Section  3192  was  amended  by  the  addition  of  a  similar 
clause  thereto.  The  only  material  change,  in  my  judgment,  there- 
fore, in  the  sections  was  to  add  the  provisions  above  mentioned. 
In  1892  this  court,  in  Wright  v.  Lee,  2  S.  D.  596,  51  N.  W.  706, 
after  an  exhaustive  discussion  as  to  the  construction  to  be  given  to 
section  2190  in  the  Compiled  Laws  of  1887  held  that:  "Unless  the 
statute  prescribing  the  prerequisites  to  the  right  to  do  business  de- 
clares that  the  contract  made  by  a  foreign  corporation  shall  be  void 
the  courts  should  not  declare  them  to  be  so  absolutely."  With  this 
decision  before  it,  the  Legislature  in  1895  made  the  amendments 
above  stated,  but  omitted  to  declare  in  either  section  that  a  contract 
made  before  a  corporation  had  complied  with  the  statute  was  void ; 
and,  so  far  as  the  question  involved  in  this  controversy  is  con- 
cerned, the  statute  in  my  opinion  remains  practically  the  same  as 
it  stood  at  the  time  that  decision  was  made.  I  am  unable  to  find  in 
either  section,  as  amended,  any  language  declaring  a  contract  made 
by,  or  deed  executed  to,  a  corporation  before  it  has  complied  with 
the  law  void,  or  that  indicates  any  intention  of  the  Legislature  to 
make  such  a  contract  or  deed  void;  but,  on  the  contrary,  the  Leg- 
islature has  expressly  prescribed  the  penalties  imposed  by  it  for  fail- 
ure to  comply  with  the  law,  by  providing  that  no  action  shall  be 
maintained  by  any  such  corporation  in  the  courts  of  this  state,  until 
it  has  complied  with  the  law,  and  providing  for  the  punishment  of 
any  agent  who  may  make  such  contract.  The  Legislature  having 
expressly  prescribed  the  penalties  imposed  upon  a  corporation  for 
failure  to  comply  with  the  law,  it  is  not  competent  for  this  court 
by  construction  to  add  any  other  penalties  thereto;  it  being  a  well- 
settled  rule  of  Jaw  that  a  statute  penal  in  its  nature  must  receive  a 
strict  construction,  and  the  penalties  cannot  be  increased  by  judicial 
construction. 

Mr.  Justice  FULLER,  in  his  opinion,  has  cited  a  large  number 
of  authorities  in  support  of  the  decision  of  a  majority  of  the  court. 
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The  decisions,  says  the  author,  in  the  article  entitled  "Foreign  Cor- 
porations" (Am.  &  Eng.  Enc.  of  Law,  vol.  13,  p.  875),  "are  in 
hopeless  conflict,"  and,  as  will  be  observed  upon  an  examination  of 
that  article,  quite  as  large  a  number  of  cases  are  cited  holding  such 
contracts  not  void  under  statutes  similar  to  our  own,  and  in  my 
judgment  these  decisions  are  supported  by  better  reasoning.  The 
learned  author,  in  the  article  on  Foreign  Corporations  in  19  Cyc. 
1298,  says,  "The  shocking  immortality  involved  in  the  proposition 
that  a  citizen  should  be  judicially  encouraged  to  repudiate  his  con- 
tract, fairly  made,  with  a  foreign  corporation,  and  to  keep  the  fruits 
of  such  contract  while  repudiating  the  obligation  on  his  part — to 
keep  the  goods  but  not  to  pay  for  them — has  led  some  of  the  Leg- 
islatures and  courts  to  find  a  way  out,  by  adopting  the  rule  that  the 
failure  of  a  foreign  corporation  to  comply  with  statutes  imposing 
conditions  upon  which  it  may  enter  the  state  and  do  business  does 
not  operate  to  render  its  contracts,  made  with  inhabitants  of  the 
state,  wholly  void,  but  merely  operates  to  suspend  the  remedy  of 
the  foreign  corporation  in  the  courts  of  the  state  upon  sixch  con- 
tracts, until  it  shall  have  complied  with  the  statutory  conditions. 
Under  this  rule,  until  such  compliance,  any  action  by  the  foreign 
corporation  to  enforce  the  contract  is  prematurely  brought,  but  is' 
not  barred,  so  that  an  answer  setting  up  the  noncompliance  of  the 
foreign  corporation  with  the  statute  would  be  an  answer  in  the  na- 
ture of  a  plea  in  abatement,  and  judgment  upon  it  in  favor  of  de- 
fendant would  operate  merely  to  abate  the  suit."  In  support  of  the 
proposition  the  author  also  cites  a  large  number  of  decisions,  in- 
cludmg  the  states  of  New  York,  Massachusetts,  Kansas,  Missouri, 
and  others,  and  a  large  number  of  decisions  from  the  federal  courts. 
Mr.  Thompson,  in  his  work  on  corporations  (volume  6,  §  7950), 
in  discussing  this  subject,  says  that  "the  decisions  are  in  a  state  of 
irreconcilable  contradiction,"  and  in  the  conclusion  of  the  section 
says  that  such  contracts  are  usually  held  void,  where  they  are  "un- 
accompanied with  any  specific  penalty" ;  but  in  further  discussing 
this  subject,  in  section  7956,  he  says :  "The  spectacle  of  the  dem- 
oralization produced  by  judicial  decisions  which  uphold  the  citizens 
of  the  state  in  repudiating  their  honest  engagements  with  foreign 
corporations,  on  grounds  having  no  relation  to  the  merits  of  those 
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engagements,  waS  evidently  the  circumstance  which  drove  the  Su- 
preme Court  of  Indiana  to  a  reconsideration  of  this  question,  so  as 
to  hold  that  the  statue  of  that  state  relating  to  foreign  corporations 
and  their  agents,  which  put  such  foreign  corporations  and  their 
agents  under  a  restraint  enforced  by  a  penalty,  against  doing  bus- 
iness in  the  state  until  they  complied  with  certain  named  conditions, 
did  not  operate  to  render  the  contracts  made  by  such  corporations 
with  citizens  of  the  state,  before  complying  with  such  conditions, 
absolutely  void,  but  merely  operated  to  suspend  the  remedy  of  the 
foreign  corporation  in  the  courts  of  the  state  upon  such  contracts, 
until  it  should  have  complied  with  the  statutory  conditions.  The 
new  theory  was  that,  until  such  compliance,  any  action  by  the  for- 
eign corporation  to  enforce  the  contract  was  prematurely  brought ; 
so  that  an  answer  setting  up  the  noncompliance  of  the  foreign  cor- 
poration with  the  statute  would  be  an  answer  in  the  nature  of  a  plea 
in  abatement,  and  judgment  upon  it  in  favor  of  the  defendant  would 
operate  to  abate  the  suit." 

I  shall  not  attempt  to  review  the  numerous  decisions  upon  this 
subject  further  than  to  tall  attention  to  two  decisions ;  one  by  the 
Court  of  Appeals  of  New  York,  and  the  other  by  the  Supreme 
Court  of  the  United  States.  In  the  case  of  the  Neuchatel  Asphalte 
Co.  V.  City  of  New  York,  155  N.  Y.  373,  49  N.  E.  1043  decided  in 
1898,  under  a  statute  substantially  the  same  as  our  own  as  amended 
in  1895,  that  learned  court  uses  the  following  language  in  constru- 
ing the  act  under  consideration  in  that  case :  "Its  purpose  was  not 
to  avoid  contracts,  but  to  provide  for  an  effective  supervision  and 
control  of  the  business  proposed  to  be  carried  on  here  by  foreign 
corporations.  It  provided  no  penalty,  in  the  event  of  a  noncom- 
pliance, other  than  the  suspension  of  civil  remedies.  Such,  and  such 
only,  were  the  consequences  of  the  violation  of  the  statute,  and  none 
others  will  be  implied  as  intended  by  the  Legislature.  The  offense 
aimed  at  was  only  an  offense  because  declared  by  the  statute  to  be 
so,  and  its  particular  proportion  and  consequences  were  defined 
therein."  The  trial  court  in  that  case  held  the  contract  void,  but 
its  ruling  was  reversed  by  the  Supreme  Court,  and  the  decision  of 
the  latter  court  was  affirmed  by  the  unanimous  decision  of  the 
Court  of  Appeals  as  above  stated.     Substantially  the  same  view 
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was  taken  by  the  Supreme  Court  of  the  United  States  in  Fritts  v. 
Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93,  in  construing  a  statute  sim- 
ilar to  our  own  of  the  state  of  Colorado.  The  Circuit  Court  of  the 
District  of  Colorado  had  held  a  deed  made  by  a  party  to  the  de- 
fendant corporation  void  for  the  reason  that  the  deed  was  made 
to  the  corporation  before  it  had  filed  its  articles  of  incorporation 
and  appointed  a  resident  agent.  But  the  Supreme  Court  of  the 
United  States  reversed  the  decision,  all  the  judges  concurring  ex- 
cept Miller,  J.,  and  held  that,  inasmuch  as  the  law  of  Colorado  had 
prescribed  certain  penalties  for  a  failure  to  comply  with  the  act, 
those  penalties  must  be  deemed  all  the  penalties  the  Legislature  in- 
tended to  impose  upon  the  corporation,  and  therefore  that  the  deed 
was  valid,  notwithstanding  it  was  made  in  violation  of  the  law. 

For  fourteen  years  the  law  as  anounced  in  the  decision  in 
Wright  v.  Lee,  supra,  has  been  regarded  as  the  law  of  this  state, 
and  as  to  realty  a  rule  of  property.  The  decision  of  my  associates, 
without  any  apparent  reason  therefor  or  any  material  change  in  the 
law,  other  than  precluding  a  corporation  from  maintaining  an  ac- 
tion in  this  state,  as  I  view  the  law,  until  it  has  complied  with  the 
provisions  of  the  Code,  has  in  effect,  if  not  directly,  reversed  and 
overruled  the  decision  of  this  court  in  that^case.  The  rule  estab- 
lished by  that  decision  has  become  so  well  settled  and  understood 
by  the  bar  of  this  sate,  and  so  far  a  rule  of  property,  that  it  seems 
to  me  unwise  and  injudicious  at  this  time  to  reverse  it,  in  view  of 
the  fact  that  the  Legislature,  although  amending  the  sections,  has 
failed  to  declare  a  contract  made  in  violation  of  the  provisions  of 
the  sections  void.  I  am  of  the  opinion  that  in  this  case  it  would 
have  been  proper  for  the  trial  court,  under  the  pleadings  and  evi- 
dence, to  have  dismissed  the  action  without  prejudice,  for  the  rea- 
son that  at  the  time  the  action  was  commenced  the  plaintiff  corpo- 
ration had  not  complied  with  the  provisions  of  the  Code  and  that 
the  judgment  of  the  court  should  now  be  reversed,  with  directions 
to  the  court  below  to  enter  a  judgment  dismissing  the  action  with- 
out prejudice. 
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NORTHWESTERN  MORTGAGE  TRUST  CO.  v.  ELLIS. 

Inasmuch  as  an  appeal  from  a  judgment  and  order  denying  a  new 
trial  constitutes  but  one  appeal,  which  may  be  taken  at  any  time  with- 
in two  years  after  perfecting  a  Judgment  by  filing  the  judgment  roll, 
the  right  to  have  the  sufficiency  of  the  evidence  examined  on  an  appeal 
from  a  judgment  and  order  denying  a  new  trial  was  not  lost  by  failing 
to  appeal  within  60  days  after  receiving  notice  that  an  order  denying 
^a  new  trial  had  been  entered. 

Rev.  Civ.  Code,  §  1150,  subd.  3,  provides  that  if  no  application  of 
a  performance  be  made  by  a  debtor  or  creditor  application  must  be 
made  of  interest  due  at  the  time  of  performance  and  then  of  principal 
due.  Held,  that  the  statute  is  consistent  with  the  rule  for  computing 
interest  whereby,  when  partial  payments  have  been  made,  the  payment 
is  to  be  applied  first  to  discharge  the  interest  then  due,  and,  if  the  pay- 
ment exceeds  the  interest,  the  surplus  goes  towards  discharging  the 
principal,  and  the  subsequent  interest  is  to  be  computed  on  the  balance 
«of  principal  remaining  due,  but  whereby,  if  the  payment  be  less  than 
%he  interest,  the  surplus  of  interest  due  must  not  be  taken  to  augment 
the  principal,  but  interest  continues  on  the  former  principal  until  the 
period  when  the  payments,  taken  together,  exceed  the  interest  due,  and 
then  the  surplus  is  to  be  applied  towards  discharging  the  principal,  and 
interest  is  to  be  computed  on  the  balance. 

Where,  on  appeal  in  an  action  on  a  note,  the  contrary  does  not  ap- 
pear, it  will  be  presumed  that  interest  was  properly  computed. 

(Opinion  filed,  June  13,  1906.) 

Appeal  from  Circuit  Court,  Spink  County.  Hon.  Charles  S. 
WifiTiNG,  Judge.  • 

Action  by  the  Northwestern  Mortgage  Trust  Company  against 
A.  L.  Elhs.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

N.  P.  Bromley^  for  appellant.    Sterling  &  Clark,  for  respondent. 

FULLER,  P.  J.  Conformable  to  a  verdict  for  $573.22  directed 
by  the  court  in  favor  of  plaintiff  in  this  acion  on  a  promissory  note, 
judgment  was  entered  on  the  first  day  of  December,  1904,  and  six 
months  later  this  appeal  was  taken  therefrom,  and  from  an  order 
overrulmg  a  motion  for  a  new  trial.  As  the  appeal  from  such  judg- 
ment and  order  constitues  but  one  appeal,  which  may  be  taken  at 
any  time  within  two  years  after  perfecting  a  judgment  by  filing  the 
judgment  roll,  there  is  no  merit  in  respondent's  contention  that  the 
;  right  to  have  the  sufficiency  of  the  evidence  determined  was  lost 
by  lailing  to  appeal  within  60  days  after  receiving  notice  that  an 


Digitized  by 


Google 


544  SOUTH  DAKOTA  REPORTS.  [June^ 


order  denying  a  new  trial  had  been  entered.    McVay  v.  Bridgman, 
17  S.  D.  424,  97  N.  W.  20. 

It  is  admitted  that  on  the  15th  day  of  May,  1894,  the  defend- 
ant executed  and  delivered  the  promissory  note  to  the  Gettysburg 
State  Bank,  a  corporation  of  which  he  was  then  a  stockholder,  and 
that,  prior  to  the  transfer  of  such  note  to  the  plaintiff  corporation, 
certain  credits  amounting  to  $832.17  were  indorsed  thereon.  All 
testimony  offered  to  prove  payment  of  the  balance  due  upon  the 
note  and  in  support  of  a  counterclaim  being  fatally  indefinite  and 
clearly  incompetent,  the  trial  court  directed  a  verdict  in  favor  of 
plaintiff  for  $573.22,  and  the  method  by  which  such  aggregate 
amount  of  principal  and  interest  was  ascertained  is  assigned  as  er- 
ror. Now  the  only  testimony  relative  to  the  manner  of  computing 
interest,  which  was  stipulated  at  12  per  cent,  per  annum  from  the 
date  of  the  note  until  paid,  is  that  of  plaintiff's  secretary  to  the  ef- 
fect that  interest  was  computed  from  the  date  of  the  note  to  the 
date  of  the  endorsement,  and  from  the  amount  of  the  principal  and 
interest  due  at  that  time  the  partial  payment  was  deducted,  but 
there  is  nothing  in  the  record  from  which  to  determine  the 
number  of  payments  or  whether  either  of  them  was  more  or 
less  than  the  interest  then  due.  The  witness  was  properly  allowed 
to  testify  that  $573.22  was  due  at  the  time  of  the  trial,  and  in  order 
to  sustain  the  unsupported  claim  of  counsel  for  appellant  we  would 
have  to  assume  that  the  respective  payments  when  made  were  less 
.  than  the  interest  then  due,  and  that  the  surplus  of  interest  was 
used  to  augment  the  principal  and  that  interest  was  computed 
on  interest.  In  the  absence  of  anything  to  the  contrary 
and  in  support  of  the  action  of  the  court  below,  it  will  be 
presumed  that  the  respective  payments  when  made  exceeded  accrued" 
interest,  and  that  the  surplus  was  applied  towards  discharging  the 
principal,  and  that  subsequent  interest  was  computed  on  the  balance 
of  principal  remaining  due.  The  rule  to  which  the  witness  appar- 
ently conformed  in  computing  interest  is  consistent  with  subdivision 
3  of  section  11 50  of  the  Revised  Civil  Code,  and  is  known  as  the 
Massachusetts  or  United  States  rule,  which  was  correctly  announced 
by  Chancellor  Kent  as  follows :  *'The  rule  for  casting  interest  when- 
partial  payments  have  been  made,  is  to  apply  the  payment,  in  the- 
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first  place,  to  the  discharge  of  the  interest  then  due.  If  the  pay- 
men:  exceeds  the  interest,  the  surplus  goes  towards  discharging  the 
principal,  and  the  subsequent  interest  is  to  be  computed  on  the  bal- 
ance of  principal  remaining  due.  If  the  payment  be  less  than  the 
interest,  the  surplus  of  the  interest  must  not  be  taken  to  augment 
the  principal;  but  interest  continues  on  the  former  principal  un- 
til the  period  when  the  payments,  taken  together,  exceed  the  inter- 
est due,  and  then  the  surplus  is  to  be  applied  towards  discharging 
the  principal,  and  interest  is  to  be  computed  on  the  balance  as  afore- 
said."   Connecticut  v.  Jackson,  7  Am.  Dec.  471. 

From  a  careful  examination  of  all  that  is  pointed  out  and  relied 
upon  in  the  brief  of  appellant,  as  reasons  for  a  reversal,  we  are  sat- 
isfied that  no  errors  of  law  occurred  at  the  trial,  and  the  judgment 
appealed  from  is  aflRrmed. 


MOSTELLER  v.  HOLBORN. 

Under  Rev.  Code  Civ.  Proc.  §  257,  providing  that  exceptions  to  the 
giving  or  refusing  of  any  instruction  may  be  taken  at  any  time  before 
the  entry  of  final  judgment,  exceptions  taken  after  the  final  Judgment 
are  too  late,  and  cannot  be  considered  on  appeal. 

Any  error  in  striking  out  the  testimony  of  a  witness  in  an  action 
for  conversion  that  he  was  in  possession  of  the  property  in  question  at 
a  certain  time  was  harmless,  where  the  question  of  his  possession  was 
not  material  and  where  the  fact  stated  was  established  by  other  evi- 
dence. 

Where  it  was  not  disputed  that  defendant  had  possession  of  the 
property  involved  in  an  action  of  conversion,  any  error  in  striking  out 
testimony  as  to  his  possession  was  harmless. 

In  an  action  for  conversion,  testimony  that  plaintiff  said  that  she 
had  got  rid  of  the  property  in  question,  but  that  she  did  not  say  ex- 
actly what  property  she  had  disposed  of,  but  the  witness  thought  it 
was  the  property  in  question,  was  properly  struck  out. 

Evidence  in  an  action  for  conversion  held  sufficient  to  support  a 
verdict  in  favor  of  plaintiff. 

In  an  action  for  conversion,  where  the  plaintiff's  ownership  of  the 
property  at  a  time  prior  to  the  commencement  of  the  action  was  ad- 
mitted, the  burden  is  on  defendant  to  establish  his  claim  that  he  hac) 
acquired  title  to  it. 

In  an  action  for  conversion,  where  the  jury  gave  a  verdict  in  ex- 
cess of  the  amount  claimed  in  the  complaint,  the  court  properly  re- 
duced the  amount  of  the  Judgment  instead  of  granting  a  new  trial. 

(Opinion  filed,  June  13,  1906.) 
Vol.  20.  s.  D.  36. 
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Appeal  from  Circuit  Court,  Hughes  County.  Hon.  Loring  E^ 
Gaffy,  Judge. 

Action  by  Olive  Mosteller  against  James  Holbom.  Ffom  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Jahn  A,  Hohnes  and  L,  L.  Stephens,  for  appellant.  Albert 
Giinderson,  for  respondent. 

CORSON,  J.  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment rendered  in  favor  of  the  plaintiff  and  order  denying  a  new 
trial.  The  action  was  instituted  by  the  plaintiff  to  recover  of  the 
defendant  the  sum  of  $i,6oo  damages,  being  the  value  of  personal 
property  consisting  of  live  stock  alleged  to  have  been  converted  by 
the  defendant.  The  jury  having  found  a  verdict  in  favor  of  the 
plaintiff,  for  the  sum  of  $1,858.75,  judgment  wan  rendered  for  that 
amount.  Upon  motion  for  a  new  trial,  one  of  the  grounds  of  which 
was  the  alleged  error  that  the  judgment  entered  by  the  court  was 
for  the  sum  of  $258.75  in  excess  of  the  amount  demanded  in  the 
complaint,  the  court,  the  plaintiff  consenting  thereto,  ordered  that 
the  excess  be  deducted  from  the  judgment  and  denied  the  motion 
for  a  new  trial. 

The  respondent  has  filed  an  additional  abstract,  in  which  he 
has  sought  to  raise  the  questions  involving  the  regularity  of  the  ap- 
peal and  the  bill  of  exceptions ;  but  in  the  view  we  take  of  the  case 
we  do  not  deem  It  necessary  to  consider  or  discuss  these  questions, 
and  shall  assume  for  the  purpose  of  this  discussion  that  the  appeal 
was  regularly  taken  and  a  bill  of  exceptions  properly  filed  and  set- 
tled. There  is  one  question,  however,  raised  by  the  additional  ab- 
stract, necessary  to  be  noticed,  and  that  is  that  the  exception  to  cer- 
tain parts  of  the  charge  of  the  court,  relied  upon  as  constituting 
error-  by  the  appellant,  were  not  taken  until  after  the  judgment  had 
been  entered  in  the  action,  and  therefore  cannot  be  considered  on 
this  appeal.  An  examination  of  the  bill  of  exceptions  discloses  the 
fact  that  the  claim  made  in  the  additional  abstract  by  the  respondent 
is  correct,  and  that  it  affirmatively  appears  therefrom  that  no  excep- 
tion was  taken  to  any  part  of  the  charge  or  instructions  of  the  court 
until  after  the  entry  of  judgment.  The  trial  court  certifies  on  the  or- 
der made  by  him  indenying  a  new  trial  that  noexceptions  to  thecharge 
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of  the  court  had  theretofore  been  taken  and  that  he  iUowed  said 
exceptions  to  be  taken  at  that  time.  The  order  of  the  court  denying 
the  motion  for  a  new  trial  was  made  several  months  after  the  entry 
of  the  judgment.  Section  257,  Rev.  Code  Civ.  Proc.,  provides: 
^**  *  *  Exceptions  to  thegiving  or  refusing  any  instruction,  or  to  its 
modification  or  change,  may  be  taken  at  any  time  before  the  entry 
of  final  judgment  in  the  case."  Priod  to  the  adoption  of  this  sec- 
tion of  the  Code  it  seems  to  have  been  the  general  rule  that  excep- 
tions to  instructions  of  the  court  were  required  to  be  taken  before 
th  jury  retired  to  consider  their  verdict.  The  rule  is  thus  stated  in 
8  Ency.  of  Plead.  &  Prac.  p.  246 :  "Exceptions  to  instructions  given 
should  be.  taken  at  the  close  of  the  charge  and  before  the  jury  re- 
tire, otherwise  they  will  be  too  late."  The  permission  given  by  the 
Code  to  take  the  exception  at  any  time  before  judgment  is  entered 
was  intended  to  modify  the  former  practice  adopted  by  the  courts, 
and  a  party  to  avail  himself  of  such  exception  must  bring  himself 
within  the  time  limited  by  the  Code,  namely,  his  exception  must  be 
taken  before  judgment  is  entered.  The  exceptions  to  the  charge 
of  the  court  therefore  came  too  late  and  connot  be  considered  on  this 
appeal.  Uhe  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  3  S.  D.  563,  54  N.  W.. 
601 ;   Id.,  4  S.  D.  505,  57  N.  W.  484. 

It  is  contended  by  the  appellant  that  the  trial  court  erred  in 
striking  out  certain  evidence  of  the  witness  Zimmerman.  The  wit- 
ness was  asked  the  following  question :  "Q.  Was  you  in  possession 
of  this  property  from  the  6th  day  of  January,  1904,  till  you  sold 
and  disposed  of  the  same  as  evidenced  by  this  bill  of  sale?"  To 
which  he  answered,  **Yes,  sir."  Subsequently  to  the  answer,  coun- 
sel for  respondent  objected  to  the  same  as  a  conclusion  of  the  wit- 
ness, and  moved  that  the  answer  be  stricken  out,  which  rnotion  was 
granted  by  the  court  and  exception  taken.  It  would  seem  from  the 
record  that  the  objection  was  not  made  to  the  question  until  after 
it  was  answered,  and  that  thereupon  a  motion  was  made  to  strike 
out  the  answer,  which  was  granted  by  the  court.  Ordinarily  this 
practice  is  not  allowed  where  the  answer  is  responsive  to  the  ques- 
tion. Wendt  V.  Railroad  Co.,  4  S.  D.  476,  57  X.  W.  226.  Assum- 
ing, however,  that  the  question  was  a  proper  one,  as  under  the  de- 
cision -^f  the  court  in  Hawley  v.  Bond,  20  S.  D.  —  105  X.  W.  464, 
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and  that  the  court  erred  in  striking  cut  the  answer  thereto,  still  we 
are  of  the  opinion  that  the  error  did  not  constitute  reversible  error 
as  the  question  of  possession  was  not  a  material  question  in  the 
case ;  and,  if  it  had  been,  other  evidence  was  admitted  establishing 
the  fact  that  the  witness  was  m  the  possession  of  the  property  dur- 
ing the  time  mentioned,  and  the  plaintiff  herself  admitted  that  she 
had  placed  the  property,  on  or  about  the  6th  of  January,  in  charge 
of  the  witness  to  care  for  the  same  during  the  winter  months,  but 
denied  that  she  had  sold  him  the  property  or  given  him  any  author- 
ity to  sell  the  same  to  the  defendant  or  any  other  person.  The  ma- 
terial issue  in  the  case  was  as  to  whether  or  not  the  plaintiff  had 
sold  the  property  in  controversy  to  the  witness,  who  had  transferred 
the  same  by  a  bill  of  sale  to  the  defendant.  It  will  thus  be  seen  that 
the  ruling  of  the  court  in  striking  out  the  answer,  assuming  it  to  be 
error,  did  not  prejudice  the  defendant. 

It  is  further  contended  that  the  ruling  of  the  court  in  striking 
out  the  answer  to  the  following  question  wa«  error :  "Q.  Did  you 
thereafter  deliver  the  possession  of  the  same  to  Mr.  Holbom?  A. 
Yes,  sir.*'  The  objection  to  this  question,  like  that  to  the  former 
one,  was  not  made  until  after  it  had  been  answered  by  the  witness ; 
but  the  answer  was  stricken  out  by  the  court  on  the  motion  of  re- 
spondent's counsel.  Assuming  that  the  court  committed  error  in 
striking  out  this  answer,  the  court's  ruling  did  not  constitute  prej- 
udicial error  for  the  reason,  heretofore  stated,  the  question  of  pos- 
session was  not  a  material  issue  in  the  case,  as  the  issue,  as  we  have 
seen,  was  one  of  ownership,  and  the  possession  of  the  defendant  at 
the  time  of  the  commencement  of  the  action  was  not  disputed  by 
the  plaintiff ;  in  fact,  that  was  the  main  ground  of  her  action  that 
the  defendant  had  taken  possession  of  this  property  and  converted 
the  same  to  his  own  use.  Hence,  as  before  stated,  the  only  issue 
in  the  case  was  one  of  ownership. 

It  is  further  contended  that  the  court  erred  in  striking  out  cer- 
tain evidence  of  the  witness  Helickson,  a  witness  on  the  part  of  the 
defendant.  The  testimony  stricken  out  is  as  follows:  "My  nam^ 
is  C.  Helickson.  I  reside  at  Pierre.  Have  resided  there  for  five  or 
six  years.  Am  acquainted  with  the  plaintiff,  Mrs.  Mosteller.  I 
don't  know  that  I  had  any  conversation  with  her  in  regard  to  the 
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property  involved  in  this  lawsuit,  except  she  came  in  the  store  and 
said  she  had  got  rid  of  it.  I  couldn't  tell  you  when ;  last  winter 
some  time/  She  didn't  say  exactly  what  property  she  had  disposed 
of,  but  I  thought  it  was  this  property."  It  will  be  observed  that  the 
witness  was  unable  to  say  whether  or  not  the  plaintiff  was  referring 
to  the  property  in  controversy,  and  it  is  quite  apparent,  therefore, 
that  the  court  very  properly  struck  out  this  evidence  as  not  being 
sufficiently  definite  and  certain  to  constitute  material  evidence  in 
the  case,  and  the  court  in  striking  out  the  evidence  committed  no 
€rror. 

It  is  further  contended  that  the  evidence  is  insufficient  to  sup- 
port the  verdict  of  the  jury.  Under  the  rule  adopted  by  this  court, 
it  will  not  weigh  the  evidence  or  review  the  same  in  cases  tried  by 
jury  further  than  to  determine  therefrom  whether  or  not  there  was 
sufficient  evidence  on  the  part  of  the  plaintiff  to  support  the  verdict 
of  the  jury  without  regard  to  the  evidence  given  on  the  part  of  the 
defendant.  Jeans^h  v.  Lewis,  i  S.  D.  609,  48  N.  W,  128;  Finch  et 
al.  V.  Martin  et  al,  13  S.  D.  274,  83  N.  W.  263;  Davis  v.  Novoteny, 
15  S.  D.  118,  87  N.  W.  582.  In  the  case  at  bar  the  plaintiff  testified 
positively  that  she  had  never  sold  or  authorized  the  sale  of  the  prop- 
erty to  the  defendant.  That  she  was  the  owner  of  the  property 
prior  to  the  ist  of  January,  having  purchased  the  same  of  the  de- 
fendant, was  not  disputed;  consequently,  if  the  jury  believed  her 
evidence,  she  was  the  owner  of  the  property  at  the  time  she  insti- 
tuted the  action,  and  was  entitled  to  a  verdict.  As  before  stated, 
the  purchase  of  the  property  from  the  defendant  and  her  owner- 
ship of  the  same  prior  to  the  6th  of  January,  1904,  seems  to  have 
been  conceded ;  and  if  she  had  not  sold  the  same  to  Zimmerman, 
as  claimed  by  the  defendant,  or  authorized  Zimmerman  to  transfer 
the  property  to  him,  she  clearly  had  a  right  to  recover  the  value  of 
the  property  from  the  defendant,  who  had  taken  possession  of  the 
same  and  denied  the  plaintiff's  ownership  thereof.  The  burden, 
therefore,  was  upon  the  defendant  to  show  that  the  plaintiff  did  sell 
and  transfer  the  property  to  Zimmerman  under  whom  he  claimed 
title  to  the  same.  It  is  quite  clear  from  the  verdict  of  the  jury  that 
they  believed  the  evidence  of  the  plaintiff  and  disbelieved  the*evi- 
dence  of  Zimmerman  and  the  witnesses  on  the  part  of  the  defendant, 
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and  the  evidence  thus  accepted  as  true  by  the  jury  was  amply  suf- 
ficient to  support  their  verdict. 

It  is  further  contended  on  the  part  of  appellant  that  the  court 
erred  in  striking  out  from  the  judgment  the  sum  of  $258.75  found 
by  the  verdict  of  the  jury  in  excess  of  the  amount  claimed  by  the 
plaintiff,  as  the  court  should  have  granted  a  new  trial  upon  the 
ground  of  this  excess  in  the  verdict  of  the  jury.  But  we  are  of  the 
opinion  that  there  is  no  merit  in  this  contention.  The  verdict  of 
the  jury  is  necessarily  limited  to  the  amount  claimed  in  the  com- 
plamt;  and  when  the  court's  attention  was  called  to  the  fact  that 
the  verdict  and  the  judgment  entered  thereon  were  in  excess  of  the 
amount  claimed,  it  was  within  the  power  of  the  court,  with  the  con- 
sent of  the  plaintiff,  to  reduce  the  judgment  so  that  it  be  within  the 
amount  claimed  in  the  complaint.  This  court  in  the  recent  case  of 
Bank  v.  Calkins,  16  S.  D.  445,  93  N.  W.  646,  a  case  in  which  the 
verdict  was  largely  in  excess  of  the  amount  claimed  by  defendant 
in  his  answer,  directed  the  trial  court,  unless  the  defendant  would 
remit  the  amount  of  the  judgment  in  excess  of  tne  amount  claimed 
in  the  answer  in  the  action,  to  grant  a  new  trial ;  but,  if  the  defend- 
ant consented  to  remit  the  amount  so  in  excess,  the  new  trial  should 
be  denied.  And  this  seems  to  have  been  the  view  of  the  Supreme 
Court  of  Illinois  in  the  analogous  case  of  Prairie  State  Loan  &  Bldg. 
Ass'n  V.  Henry  Gorrie,  167  111.  414,  47  N.  E.  739,  in  which  that 
court,  in  speaking  upon  this  subject,  says:  "It  is  said  that  error 
was  committed  by  the  trial  court  in  rendering  judgment  on  the  ver- 
dict, because  it  awarded  a  sum  in  excess  of  the  ad  damnum  laid  in 
the  declaration.  *  *  *  If  the  verdict  exceeded  the  ad  damnum,  there 
is  no  doubt,  had  that  fact  been  clearly  pointed  out,  the  court  would 
have  unhesitatingly  corrected  it.''  We  are  of  the  opinion  that  the 
trial  court  very  properly  made  the  order  that  the  excess  be  stricken 
from  the  judgment  and  a  new  trial  denied.  The  court  by  making 
an  order  remitting  such  excess  did  not,  in  effect,  hold  that  the  ver- 
dict was  the  result  of  passion  or  prejudice,  but  simply  held  that  an 
error  had  been  committed  in  the  verdict  of  the  jury  as  in  effect 
stated  by  it  in  its  order  denying  new  trial.  Such  a  case  is  clearly  dis- 
tinguishable from  a  case  where  a  jury  has  found  a  verdict  within 
the  amount  claimed  by  the  plaintiff,  but  which  the  court  deems  ex- 
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cdssive,  and  is  found  by  the  jury  as  the  result  of  passion  and  prej- 
udice.    Murray  v.  Leonard,  ii  S.  D.  22,  75  N.  W.  272. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 

FULLER,  P.  J.,  te>ok  no  part  in  the  decision. 


HANSCHKA  v.  VODOPICH  et  al. 

Where  an  option  for  the  purchase  of  mining  property  was  wholly 
ahandoned  by  the  prospective  purchaser,  ^nd  payments  required  by  the 
contract  were  not  made,  the  purchaser  could  not  thereafter  enforce 
specific  performance  or  recover  an  amount  paid  on  the  purchase  price. 

Haney,  J.,  dissenting. 

(Opinion  filed,  June  13,  1906.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  W.  G. 
Rice,  Judge. 

Action  by  Edward  Hanschka  against  Matt  Vodopich  and  an- 
other.   From  a  judgment  for  defendants,  plaintiff  appeals.  Affirmed. 

Martin  &  Masmv,  for  appellant. 

Time  is  never  considered  as  of  the  essence  of  a  contract,  unless 
by  its  terms  expressly  so  provided.  Rev.  Civ.  Code,  §  1267;  Strunk 
V.  Smith,  8  S.  D.  411;  Cheney  v.  Libbey,  134  U.  S.  68.  Where 
time  is  not  of  the  essence  of  an  agreement  and  is  not  made  so  by  an 
offer  to  perform,  a  vendor  is  allowed  reasonable  time  to  perfect  his 
title ;  if  not  so  perfected  a  vendee  may  rescind  and  recover  the  part 
of  the  purchase  money  theretofore  paid  by  him.  Amett  v.  Smith, 
88  N.  W.  Rep.  1041 ;  Anderson  v.  Strassburger,  27  Pac.  Rep.  1096; 
Andrew  v.  Babcock,  26  Atl.  717-719;  Clock  v.  Howard  Co.,  43  L. 
R.  A.,  203. 

Chambers  Kellar  and  Jas,  G,  Stanley,  for  respondent. 

In  an  option  contract  time  is  necessarily  of  the  essence  of  the 
agreement,  and  that  a  tender  or  offer  of  payment  must  in  effect  be 
made  within  the  time  specified  in  the  contract  by  the  party  seeking 
to  enforce  it.  Herman  v.  Winter,  20  S.  D.  —  105  N.  W.  457; 
Bennett  v.  Hyde,  28  Pac.  104 ;  Fargusson  v.  Talcot,  73  N.  W.  208 ; 
Williams  v.  Long,  72  Pac.  911;  Waterman  v.  Banks,  144  U.  S. 
394 ;   Kelsey  v.  Crowther,  162  U.  S.  404. 
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COR  SOX,  J.  This  is  an  action  to  enforce  specific  performance 
of  an  option  contract  or,  in  case  the  property  could  not  be  conveyed, 
for  a  judgment  for  $11,500  oaid  by  the  plaintiff  on  account  of  the 
contract.  Findings  and  judgment  being  in  favor  of  the  defendant, 
the  plaintiff  has  appealed. 

The  original  option  contract  between  the  parties  was  entered 
into  in  January-,  1901,  and  for  which  the  sum  of  $3,000  was  paid 
by  the  plaintiff  to  the  defendants.  This  contract,  however,  was 
superseded  on  March  20th,  by  a  new  contract,  the  material  parts 
of  which  are  as  follows :  "Whereas,  Edward  Hanschka,  *  *  *  part>' 
of  the  second  part  is  desirous  of  purchasing  said  property  and  has 
paid  to  the  said  parties  of  the  first  part,  the  sum  of  Eight  Thousand 
Five  Hundred  Dollars  on  account  of  the  purchase  price  thereof: 
Now,  therefore,  in  consideration  of  said  sum,  *  *  *  said  parties  of 
the  first  part  have  given  and  granted,  and  by  these  presents  do  give 
and  grant  unto  said  party  of  the  second  part,  his  heirs  and  assigns, 
the  right  and  option  to  purchase  all  their  interests  in  the  following 
described  mining  property.  *  *  *  It  is  further  agreed,  that  if  the 
deferred  payments  above  provided  for  are  not  made  as  herein  pro- 
vided, then  all  rights  of  the  party  of  the  second  part  hereunder  shall 
at  once  cease  and  determine;  it  being  understood  and  agreed  that 
the  party  of  the  second  part,  his  heirs  or  assigns,  may  elect  not  to 
make  either  or  both  of  said  deferred  payments,  without  incurring 
any  liability  for  damages  because  of  such  election,  the  sole  effect 
of  such  failure  to  comply  with  this  agreement  being  the  termination 
of  all  his  rights  hereunder  and  forfeiture  of  all  prior  payments, 
contracts,  and  agreements  between  the  parties  hereto,  are  held  to 
be  null  and  void."  It  was  stipulated  that  the  purchase  price  for 
said  property  should  be  $25,500,  $8,500  of  which  was  paid  at  the 
time  of  the  execution  of  the  contract,  $8,500  to  be  paid  on  June 
I5tli,  and  the  balance,  $8,500,  to  be  paid  as  soon  as  a  receiver's  re- 
ceipt could  be  obtained  from  the  United  States  Land  Office,  and  it 
was  further  stipulated  that  upon  making  the  last  payment  the  de- 
fendants should  convey  to  the  plaintiff  by  good  and  sufficient  war- 
ranty deed  all  their  interest  in  the  property.  There  were  a  number 
of  other  stipulations  not  material  for  the  purposes  of  this  decision. 

The  questions  presented  for  review  on  this  appeal  are  thus 
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stated  by  the  learned  counsel  for  the  plaintiff:  "The  question  in- 
volved in  this  case  is:  Whether  the  plaintiff's  failure  to  make  the 
second , payment  of  $8,500  due  June  15,  1902,  forfeited  not  only  all 
his  right  under  said  contract  to  a  conveyance,  but  also  his  right  to 
recover  the  $11,500  theretofore  paid  by  him  on  account  of  the  pur- 
chase price  of  said  properties.  The  appellant  contends:  (i)  That 
the  failure  to  make  the  payments  due  June  15,  1902,  was  excused  by 
the  defects  then  existing  in  defendant's  title.  (2)  That  if  such  fail- 
ure was  not  actually  excused  by  such  defects,  yet  that  those  defects 
were  sufficient  to  relieve  the  appellant  of  all  imputation  of  grossly 
negligent,  willful,  or  fraudulent  breach  of  duty,  and  that  they  were 
sufficient,  therefore,  to  save  him  from  forfeiture  of  the  $11,500 
theretofore  paid  by  him  upon  the  purchase  price  of  said  properties. 
(3)  That  in  any  event  the  contract  of  March  20,  1902,  did  not,  by 
its  ti*rms,  expressly  declare  time  to  be  of  the  essence  thereof,  and 
that  consequently  appellant's  offer  of  performance  made  on  Decem- 
ber 23,  1902,  was  sufficient  and  cast  upon  defendants  the  duty  of 
complying  with  their  contract  or  returning  to  appellant  the  purchase 
money  theretofore  paid  by  him.  Upon  the  first  and  second  conten- 
tions there  is  a  conflict  of  evidence  as  to  the  facts ;  the  findings  of 
the  court  being  largely  against  appellant.  Enough,  however,  is  con- 
ceded upon  which  to  base  the  contentions  in  question.  The  third 
contention  of  appellant  is  one  of  law,  pure  and  simple,  arising  on 
the  fact  of  the  option  agreement  between  appellant  and  respondents, 
and  in  no  wise  complicated  or  involved  by  adverse  findings  of  fact." 
The  defendants,  on  the  other  hand,  contend  (i)  that  in  an  option 
contract  time  is  necessarily  of  the  essence  of  the  same,  and  that  it 
is  not  necessary  to  specify  therein  that  time  is  made  of  the  essence 
thereof;  (2)  that  the  failure  of  the  plaintiff  to  pay  the  sum  payable 
on  June  15th  absolutely  terminated  the  contract,  and  that  the  de- 
fendants were  thereafter  relieved  from  all  liability  to  make  a  con- 
veyance under  the  same;  (3)  that  the  contract  being  terminated 
and  at  an  end  on  June  15th,  by  reason  of  the  failure  to  make  the 
payment  at  that  time  there  was  no  liability  on  the  part  of  the  de- 
fendants to  repay  to  the  plaintiff  the  sum  theretofore  paid  by  him. 
We  are  inclined  to  take  the  view  that  the  defendants  are  right 
in  their  contention.      It   will  be  observed  that  the  contract  upon 
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which  the  action  is  based  is  an  option  contract,  and  that  the  plaintiff 
does  not  therein  bind  himself  to  the  performance  of  any  act  on  his 
part  or  the  payment  of  any  sum  whatever.  And  it  will  also  be  no- 
ticed by  the  last  clause  of  the  contract  that  it  was  understood  and 
agreed  that  the  party  of  the  second  part  might  elect  not  to  make 
either  or  both  of  said  deferred  payments  without  incurring  any  lia- 
bility for  damages  because  of  such  election ;  the  sole  effect  of  such 
failure  to  comply  with  the  agreement  being  the  termination  of  all 
his  lights  therein  and  forfeiture  of  all  prior  payments.  An  option 
contract  is  clearly  distinguishable  from  a  bilateral  contract  of  pur- 
chase and  sale,  in  which  a  vendor  is  bound  to  make  the  conveyance 
and  the  vendee  is  bound  to  pay  the  purchase  price,  and  the  law  ap- 
plicable to  the  two  classes  of  cases  is  well  defined. 

It  is  contended  as  we  have  seen  in  the  case  at  bar,  that  there 
being  no  express  provision  in  the  contract  that  time  should  be  re- 
garded as  of  the  essence  of  the  contract,  time  cannot  be  regarded  as 
material.  Jut  this  contentnon  is  clearly  untenable,  as  in  an  option 
contract  time  is  necessarily  material,  whether  or  not  so  specified 
therein.  In  such  a  contract  the  agreement  on  the  part  of  the  owTier 
of  the  property  is  that  he  will  convey  the  same  to  the  party  holding 
the  option  upon  condition  that  certain  payments  therein  specified 
are  made  upon  certain  specified  dates,  and  upon  failure  to  make 
such  payments  at  the  time  or  times  specified  the  contract  is  termin- 
ated and  the  rights  of  the  party  holding  the  option  are  at  an  end. 
Hunt  on  Tender,  §  19 ;  Herman  v.  Winter,  20  S.  D.  —  105  X.  \V. 
457;  Gira  v.  Harris,  14  S.  D.  542,  86  X.  W.  624;  Smith  v.  Detroit 
Co.,  17  S.  D.  414,  97  X.  \V.  17;  Hobart  v.  Frederikson,  20  S.  D,— 
105  X.  W.  168;  Waterman  v.  Banks,  144  U.  S.  394,  12  Sup.  Ct. 
646;  Fargusson  v.  Talcott,  7  X.  D.  183,  73  X.  W.  207;  Clark  v. 
American  Mining  Oo.,  28  Mont.  468,  72  Pac.  978;  Merk  v.  Bow- 
er>'  M.  Co.,  31  Mont.  298,  78  Pac.  519;  Bennett  v.  Hyde,  92  Cal. 
131,  28  Pac.  104;  Whiteman  v.  Perkins,  56  Xeb.  181,  76  X^  W. 
547;  Martin  v.  Morgan,  87  Cal.  203,  25  Pac.  350;  Williams  v. 
Long  et  al.,  139  Cal.  186,  72  Pac.  911;  Kelsey  v.  Crowther,  162 
U.  S.  404,  t6  Sup.  Ct.  808.  In  the  case  of  Waterman  v.  Banks, 
supra,  the  Supreme  Court  of  the  United  States,  in  discussing  this 
subject,  says:    "The  principles  by  which  a  court  of  equity  is  gov- 
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erned  in  cases  of  this  character  are  well  settled.  Mr.  Justice  Story 
says  that  ^notwithstanding  the  rule  i^  well  established  in  courts  of 
equity  that  time  will  not  be  regarded  as  indispensable,  in  regard  to 
decreeing  specific  performance  of  contracts  for  the  actual  sale  of 
lands  on  one  side  and  the  actual  purchase  on  the  other,  it  is  differ- 
ent where  the  contract  gives  a  mere  election  to  purchase  upon  cer- 
tain conditions.  Accordingly,  where  upon  a  lease,  with  the  right 
of  purchase  within  seven  years,  upon  giving  three  months'  notice^ 
and  paying  a  fixed  sum  at  the  expiration  of  such  notice,  and  the 
lessee  gave  the  requisite  notice,  but  did  not  pay  the  money  in  time, 
a  bill  for  specific  performance  was  dismissed.  And  a  similar  de- 
cision was  made  by  the  LorcJ  Chancellor,  where  his  lordship  said: 
**The  things  required  must  be  done  in  the  order  of  sequence  stip- 
ulated. These  were  notice  and  the  payment  of  the  money,  on  a  day 
certain.'  *'  Eq.  Jur.  vj  777a.  *  *  *  The  rule  is  well  expressed  in  Lord 
Ranelagh  v.  Melton,  2  Drew.  &  S.  278,  wher^  it  was  said :  'No 
doubt  if  an  owner  of  land  and  an  intending  purchaser  enter  into  a 
contract  constituting  between  them  the  relation  of  vendor  and  pur- 
chaser, and  there  is  a  stipulation  in  the  contract  that  the  purchase 
money  shall  be  paid  and  the  contract  completed  on  a  certain  day, 
this  court,  in  ordinary  cases,  has  established  the  principle  that  time 
is  not  of  the  essence  of  the  contract,  and  that  the  circumstances  of 
the  day  fixed  for  the  payment  of  the  money  and  the  completion  of 
the  purchase  being  past  does  not  entitle  either  party  to  refuse  to 
complete.  On  the  other  hand,  it  is  well  settled  that  when  there  is  a 
contract  between  the  owner  of  land  and  another  person,  if  such 
person  shall  do  a  specific  act,  then  he  (the  owner)  will  convey  the 
land  to  him  in  fee,  the  relation  of  vendor  and  purchaser  does  not 
exist  between  the  parties  unless  and  until  the  act  has  been  done  as 
specified.  The  court  regards  it  as  the  case  of  a  condition,  in  the 
performance  of  which  the  party  performing  it  is  entitled  to  a  cer- 
tain benefit;  but  in  order  to  obtain  such  benefit  he  must  perform 
the  condition  strictly.  Therefore,  if  there  be  a  day  fixed  for  its 
performance,  the  lapse  of  that  day  without  its  being  performed  pre- 
vents him  from  claiming  the  benefit.' "  And  in  the  case  of  Clark 
v.  Mining  Co.,  supra,  the  Supreme  Court  of  Montana,  in  discussing 
this  subject  says:   "The  contract  was  unilateral,  and  by  its  express 
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terms  time  was  of  its  essence.  'There  is  a  decided  distinction  be- 
tween an  option  to  purchase,  which  may  be  exercised  or  not  by  the 
prospective  purchaser,  anl  an  absolute  contract  of  sale,  wherein  one 
of  the  parties  agrees  to  sell  and  the  other  to  buy  certain  property, 
the  sale  to  be  completed  within  an  agreed  time.  In  the  latter  case, 
of  course,  the  mere  lapse  of  time,  with  the  contract  unperformed, 
does  not  entitle  either  party  to  refuse  to  complete  it,  and  therefore 
time  is  not  of  the  essence  of  the  contract.  But  where  the  contract 
is  merely  an  option,  generally  without  consideration,  and  especially 
as  applied  in  mining  property,  of  course,  as  pointed  out  in  the  last 
preceding  sections,  time  is  of  its  essence.  The  prospective  purchaser 
must  act  promptly  within  the  time  specified,  or  his  right  to  pur- 
chase is  gone.'  Snyder  on  Mines,  §  1378.  And  see  Lindley  on 
Mines,  §  839;  Settle  v.  Winters,  2  Idaho,  199,  10  Pac.  216;  Pome- 
roy  on  Contracts,  §  387;  Fry  on  Specific  Performance  (3d  Ed.)  § 
1052." 

The  contention  of  the  plaintiff,  therefore,  that  time  is  not  of 
the  essence  of  the  contract  in  the  case  at  bar  for  the  reason  that  it 
has  not  been  expressly  made  so  by  the  terms  of  the  contract  as  pro- 
vided by  section  1267,  Rev.  Civ.  Code,  and  construed  by  this  court 
in  Strunk  v.  Smith,  8  S.  D.  407,  66  N.  W.  926,  is  not  tenable ;  for 
as  we  have  seen,  time  is  not  only  necessarily  of  the  essence  of  an 
option  contract,  but  in  the  case  at  bar  time  is  expressly  made  of  the 
essence  of  the  contract  by  the  terms  thereof,  though  not  in  the  pre- 
cise language  of  the  statute.  This  was  the  view  taken  by  the  Su- 
preme Court  of  California  in  construing  a  similar  contract  in  Ben- 
nett V.  Hyde,  supra,  notwithstanding  the  Code  of  California  con- 
tains the  same  provision  in  regard  to  time  being  of  the  essence  of 
the  contract  as  is  found  in  our  Code.  In  that  case  the  court,  in  dis- 
cussing the  subject,  says:  "Appellant  seems  to  concede  that  such 
would  be  the  effect  of  the  language  used  but  ior:  section  1492  of  the 
Civil  Code,  which  he  claims  renders  it  necessary  for  the  parties  in 
their  contract  to  declare  in  so  many  words  that  time  is  of  the  es- 
sence of  the  obligation  to  give  it  that  effect.  At  law,  time  has  al- 
ways been  considered  of  the  essence  of  the  contract.  But  equity, 
unwilling  to  permit  a  forfeiture  if  it  can  be  avoided,  has  held  other- 
wise except  when  the  parties  have  so  expressed  their 'intent,  or  it  is 
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clearly  to  be  inferred.  This  rule,  we  think,  it  was  intended  to  adopt 
in  the  Code  provision,  limiting  it,  however,  where  the  delay  is  cap- 
able of  exact  compensation,  by  requiring  that  the  intent  shall  ex- 
pressly appear  in  the  contract.  But  courts  of  equity  have  always 
held  that  such  intention  is  expressed  when  the  contract  provides, 
as  in  this  case,  that  performance  must  be  on  time,  or  the  party  or 
parties  shall  lose  all  rights  under  it.  Time  is  of  the  essence  of  the 
contract  when  performance  must  be  on  time  to  entitle  a  party  to  its 
performance  by  the  other  party.  Where  this  is  expressed  in  the 
contract,  the  parties  have  expressly  declared  that  time  is  of  the  es- 
sence of  the  obligation."  Hermann  v.  Winters,  supra.  From  the 
authorities  cited  on  this  subject,  it  seems  to  be  settled  that  in  an 
option  contract  time  is  necessarily  of  the  essence  of  the  contract, 
and  that  unless  the  payments  are  made  or  tendered  at  the  time 
specified  in  the  contract  the  same  is  terminated,  and  all  liability  on 
the  part  of  the  owner  of  the  property  to  make  such  conveyance  is 
at  an  end.  Clearly,  therefore,  the  defendants  wei^e  not  bound  to 
convey  after  failure  to  pay  the  June  installment. 

This  brings  us  to  the  consideration  of  the  other  important  ques- 
tions presented  in  this  case,  namely,  as  to  whether  or  not  the  plain- 
tiff is  entitled  to  recover  back  the  money  paid  by  him  on  account 
of  the  contract.  It  is  contended  by  plaintiff  that,  conceding  that 
the  contract  cannot  be  enforced  by  requiring  the  defendants  to  con- 
vey the  property,  still  the  plaintiff  is  entitled  to  recover  the  amount 
of  this  action  paid  by  him  less  the  damages  sustained  by  the  de- 
fendant, under  the  decisicxi  of  this  court  in  Barnes  v.  Clements,  12 
S.  D.  276,  81  N.  W.  301,  but  we  are  of  the  opinion  that  this  con- 
tention is  untenable.  While  such  a  rule  was  adopted  by  this  court  in 
bilateral  contracts  for  the  sale  and  purchase  of  real  property,  such 
a  rule  has  no  application  to  option  contracts.  It  would  seem  that 
the  authorities  agree  that  in  an  option  contract  the  money  paid  on 
account  thereof  cannot  be  recovered  back  by  the  party  paying  the 
same,  but  that  it  can  be  retained  by  the  owner  of  the  property  to 
whom  it  has  been  paid.  Clark  v.  Am.  Min.  Co.,  supra ;  Reddish  v. 
Smith,  10  Wash.  178,  38  Pac.  1003 ;  Lawrence  v.  Miller,  86  N.  Y. 
131.  In  the  case  of.  Clark  v.  Mining  Co.,  supra,  the  Supreme  Court 
of  Montana,  in  discussing  the  subject  of  the  right  of  the  plaintiff 
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to  recover  back  money  paid  by  him  on  account  of  the  option  con- 
tract, says:  "But  as  to  option  contracts  generally,  the  rule  is  thus 
stated  in  Warvelle  on  Vendors,  §  824:  'An  option  of  purchase  rests 
on  different  grounds,  and  is  governed  by  different  rules,  from  those 
which  obtain  in  case  of  bilateral  contracts.  Where  the  time  for  ac- 
ceptance is  not  limited,  it  must,  if  given  for  a  consideration,  remain 
open  for  a  reasonable  time,  to  be  determined  by  all  the  circumstances 
of  the  case;  but  if  the  option  reserved  is  to  purchase  at  any  time 
before  a  certain  day  for  a  certain  sum,  to  be  paid  on  demand  for 
deed,  time  is  of  the  essence  of  the  contract,  and  equity  cannot  re- 
lieve after  the  time,  nor  require  the  repayment  of  money  paid  to  se-- 
cure  the  option.'  And  we  think  that  because  of  the  peculiar  con- 
ditions surrounding  contracts  for  the  sale  of  mining  property,  where 
the  contract  is  unilateral,  or  in  the  nature  of  an  option',  providing 
for  partial  payments  upon  the  purchase  price  at  stated  times,  it  is 
the  manifest  intention  of  the  parties  that  the  vendor  shall  retain  all 
payments  made,  unless  it  is  directly  specified  to  the  contrary;  and 
although  the  contract  be  mutually  rescinded,  unless  it  affirmatively 
appears  from  the  contract  of  sale,  or  in  the  agreement  to  rescind, 
that  the  vendee  is  to  have  the  payments  made  by  him  refunded,  he 
cannot  recover  them."  The  above  case  is  directly  in  point,  for  the 
reason  that  the  action  in  that  case  was  to  recover  back  $165,000  paid 
by  the  plaintiff  on  account  of  an  option  contract  for  the  purchase 
of  mining  property  similar  to  the  one  at  bar,  and  the  learned  Su- 
preme Court  of  Montana  reversed  the  judgment  of  the  trial  court 
in  favor  of  the  plaintiff  for  the  amount  so  paid,  and  held,  in  effect, 
that  the  plaintiff  was  not  entitled  to  recover  back  the  money  so  paid. 
In  the  case  at  bar  it  will  be  noticed  that  the  plaintiff  paid  originally 
the  sum  of  $3,000  for  the  option  contract  or  for  the  privilege  of 
purchasing  the  property.  It  could  not  reasonably  be  claimed  that 
the  plaintiff,  under  any  circumstances,  could  recover  back  this  $3,- 
000  so  paid  for  the  option.  The  contract  of  March  20th  resulting 
in  a  new  agreement  was,  in  effect,  on  the  part  of  the  defendant, 
that  on  the  payment  of  $8,500  the  option  or  right  to  purchase 
should  continue  until  June  15th,  and  neither  at  law  nor  in  equity 
is  the  plaintiff  entitled  to  be  repaid  by  the  defendant  the  amount  so 
paid,  as  the  money  so  paid  was  the  only  consideration  for  the  op- 
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tion  contract,  and  its  retention  by  the  defendants  was  the  only  dam- 
ages which  they  were  entitled  to  recover  for  the  failure  of  theplaintiff 
to  carry  out  the  terms  of  the  contract.  In  a  contract  for  the  sale 
and  purchase  of  property,  where  one  party  is  bound  to  convey  upon 
the  payments  of  certain  stipulated  sums  and  the  other  party  binds 
himself  to  make  the  payments  so  stipulated,  the  owner  of  the  prop- 
erty may  recover  the  purchase  price.  In  such  cases  a  vendor  may, 
at  the  proper  time,  tender  a  deed  and  demand  his  money,  and  if 
time  is  not  made  of  the  essence  of  the  contract  and  no  such  tender 
of  the  deed  and  demand  of  payment  is  made,  the  purchaser  is  not 
held  to  a  strict  compliance  with  the  terms  of  the  contract  as  to  time, 
aiid  may  subsequently  to  the  expiration  of  such  time  make  a  tender 
of  the  money  due.    Pier  v.  Lee,  14  S.  D.  600,  86  N.  W.  642. 

It  is  contended  by  the  plaintiff  that  by  reason  of  the  existence 
•of  a  lease  on  a  small  portion  of  the  premises  included  in  the  con- 
tract and  the  existence  of  an  option  contract  in  favor  of  Mr.  Frank 
upon  which  a  suit  wa!s  commenced  ro  enforce  such  contract  prior  to 
the  time  fixed  for  the  June  payment,  the  plaintiff  was  excused  from 
making  or  tendering  the  payment  at  the  time  specified.  In  the  view 
^e  take  of  the  case  it  will  not  be  necessary  to  determine  on  this  ap- 
peal whether  or  not  a  party  may  be  excused,  by  reason  of  fraud, 
•concealment,  or  misrepresentation  of  defects  in  a  title  on  the  part 
of  the  owner,  or  accident  or  mistake  on  the  part  of  the  holder,  of 
the  option,  or  for  any  other  cause  constituting  grounds  for  the  res- 
cinding of  a  contract  as  provided  by  chapter  2,  tit.  5,  Rev.  Civ. 
Code,  from  the  nonpayment  or  failure  to  tender  the  payment  within 
the  time  specified  in  the  contract,  as  from  the  findings  of  the  court 
in  this  case  it  clearly  appears  that  (here  was  no  such  fraud,  misrep- 
resentation, concealment,  mistake,  accident,  or  any  ground  for  a 
rescission  of  the  contract,  and  that  the  plaintiff  knew,  at  the  time  he 
entered  into  the  contract,  the  condition  of  defendants'  title  to  the 
property  and  the  existence  ol  the  lease  and  the  Frank  contract,  and 
that  he  entered  into  the  contract  with  the  full  knowledge  of  these 
defects,  if  there  were  defects  in  defendants'  title.  The  findings  of 
the  court  upon  this  subject,  which  seems  to  be  fully  sustained  by 
the  evidence,  are,  in  substance,  that  the  plaintiff  was  interested  as 
part  owner  in  a  number  of  mining  clain^s  included  in  the  contract; 
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that  he  had  knowledge  of  the  Frank  contract  and  knew  that  it  was 
an  option  contract  and  that  said  Frank  had  never  compHed  with  the 
conditions  of  the  same  and  the  same  was  terminated  long  prior  to 
the  contract  entered  into  by  him  on  March  20th ;   that  he  knew  of 
the  existence  of  a  lease  on  a  small  portion  of  one  of  the  mining 
claims,  and  he  himself  owned  a  majority  interest  in  said  claims. 
It  will  therefore  be  observed,  by  the  findings  of  the  court,  that  there 
was  no  fraud,  misrepresentation,  or  concealment  as  to  any  defects 
in  their  title  by  the  defendants,  and  that  the  plaintiff  was  not  pre- 
vented from  making  the  payment  of  June  15th  by  reason  of  any  ac- 
cident or  mistake,  and  that  there  was  no  valid  excuse  on  the  part 
of  the  plaintiff  for  his  failure  to  make  such  payment  at  the  time 
specified.    The  plaintiff  cites  and  relies  upon  the  case  of  Barnes  v. 
Clement,  12  S.  D.  270,  81  N.  W.  301,  in  support  of  his  contention 
that  the  money  paid  in  this  case  could  not,  under  the  statute,  be 
deemed  forfeited,  but  that  he  was  entitled  to  recover  back  the  same 
less  the  amount  of  damages  which  the  defendant  might  sustain. 
But  in  that  case  it  will  be  observed  by  an  examination  of  the  same 
that  the  contract  between  the  parties  was  a  bilateral  contract,  and 
not  a  unilateral  or  option  contract,  as  in  the  case  at  bar.    As  before 
stated,  the  law  applicable  to  bilateral  and  unilateral  or  option  con- 
tracts is  not  the  same,  and  the  decisions  upon  the  two  classes  of 
cases  are  based  upon  entirely  distinct  principles.    We  are  clearly  of 
the  opinion,  under  the  terms  of  the  contract  and  the  facts  as  found 
by  the  court  in  this  case,  therefore,  that  the  plaintiff  is  not  entitled 
to  recover  back  all  or  any  part  of  the  moneys  so  paid  by  him  on  ac^ 
count  of  said  contract. 

There  is,  however,  another  and  perhaps  more  satisfactory 
ground  upon  which  the  judgment  of  the  circuit  court  can  be  sus- 
tained, namely,  the  abandonment  of  the  contract  before  the  15th  of 
June,  when  the  second  payment  was  made.  It  appears  from  the 
findings  of  the  court,  fully  sustained  by  the  evidence,  that  prior  to 
the  15th  of  June  the  plaintiff  had  repudiated  or  abandoned  the  con- 
tract in  controversy.  Upon  this  subject  the  court  finds  as  follows: 
"(8)  The  court  further  finds  that  the  plaintiff  was  not,  on  June  15, 
1902,  ready  nor  willing  to  make  the  said  payment  of  $8,500  pro- 
vided for  upon  said  date  in  said  contract,  but  that  the  said  defend- 
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ants  were,  at  all  times,  up  to  the  time  of  the  repudiation  of  the  said 
contract  by  the  said  plaintiff  and  on  June  15,  1902,  ready,  able,  and 
willing  to  perform  said  contract  in  all  things  by  them  required  to 
be  performed.  That  after  the  repudiation  of  said  contract  by  the 
plaintiff  in  May,  1902,  and  subsequent  to  his  default  in  the  payment 
of  said  $8,500  on  June  15,  1902,  said  Plaintiff,  Hanschka,  reassign- 
ed the  said  Barron  lease  to  the  said  Charles  Barron,  and  the  said 
Charles  Barron  has  since  assigned  the  same  to  a  third  party,  to-wit, 
John  Treber,  who  now  holds  the  same.  (9)  The  court  further  finds 
that  during  the  winter  and  spring  of  1902  certain  capitalists  from 
the  city  of  Boston  were  negotiating  for  the  purchase  of  large  bodies 
of  mining  ground  in  the  vicinity  in  which  said  premises  hereinbe- 
fore described  are  situated,  and  that  the  said  plaintiff,  Haischka, 
secured  the  said  option  of  March  20,  1902,  from  the  defendants 
upoTi  said  property  for  the  purpose  and  with  the  expectation  of  sell- 
ing said  properties  to  said  eastern  capitalists,  together  with  certain 
other  properties  either  adjoining  said  properties  or  in  the  immediate 
vicinity  thereof  which  the  said  Hanschka  either  owned  or  had  ob- 
tained options  upon.  That  one  payment  of  about  $35,000  was  made 
to  said  Hanschka  by  said  eastern  capitalists  upon  said  deal,  and  that 
the  second  payment  fell  due  about  the  ist  day  of  May,  1902,  which 
said  second  payrhent  was  not  made ;  the  said  eastern  capitalists 
abandoning  said  options  and  forfeiting  the  said  previous  payment. 
That  subsequent  to  the  falling  through  of  said  deal  there  was  a  de- 
preciation in  the  values  of  mining  properties  in  and  about  said  vi- 
cinity, including  the  values  of  said  properties  in  question.  That 
said  properties  are  mining  properties  of  fluctuating  values,  and  that 
for  several  months  subsequent  to  the  falling  through  of  said  deal 
with  said  eastern  capitalists  the  value  of  said  properties  described 
in  said  contract  of  March  20,  1902,  depreciated,  and  that  said  prop- 
erties began  again  to  appreciate  and  increase  in  value  in  the  fall  of 
1902,  and  that  the  values  of  the  said  properties  at  the  time  of  the 
commencement  of  this  action,  which  was  commenced  on  February 
18,  1903,  were  materially  greater  than  in  the  latter  pajrt  of  May  or  on 
June. 1 5,  1902.  That  said  properties,  on  March  20,  1902,  were  and 
they  are  now  oj  the  value  of  about  $50,000.  (10)  *  *  *  That  there 
Vol.  20.  s.  D.  3«. 
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has  been  no  failure  or  refusal  on  the  part  of  the  defendants  to  com- 
ply with  any  of  their  agreements,  but  that  such  failures  and  de- 
faults have  been  on  the  part  of  the  plaintiff." 

It  will  thus  be  seen  that  the  plaintiff  in  effect  repudiated  and 
abandoned  his  contract  without  any  agreement  with  or  consent  of 
the  defendants,  so  far  as  the  record  discloses,  for  the  reason  that 
the  eastern  capitalists  who  had  taken  an  option  contract  from  him 
had  abandoned  their  contract  and  declined  to  take  the  property,  and 
the  further  fact  that  the  property  had  depreciated  in  value.  It  is 
quit-e  clear  from  the  findings  of  the  court  that  the  option  contract 
was  taken  from  the  defendants  for  the  purpose  of  conveying  the 
property  to  the  eastern  capitalists,  and  when  they  failed  to  carry 
out  the  terms  of  their  contract  the  plaintiff  repudiated  and  aban- 
doned the  contract  with  the  defendants.  The  plaintiff  having  repu- 
diated and  abandoned  his  contract  the  same  was  absolutely 'termin- 
ated, and  the  plaintiff  could  not  thereafter  enforce  the  same  or  re- 
cover any  sum  paid  thereon. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 

FULLER,  P.  J.  Though  not  entirely  satisfied  that  the  con- 
tract under  consideration  is  of  a  character  making  time  of  its  es- 
sence, because  not  by  its  terms  expressly  so  provided,  I  concur  in 
affirming  the  action  of  the  court  below  on  the  ground  that  appellant 
had  forfeited  every  right  thereunder  by  abandonment  and  repudia- 
tion  long  before  the  commencement  of  this  action. 

HANEY,  J.,  dissents. 


STATE  V.  FLUTE. 

Under  Rev.  Code  Cr.  Proc.  §  219,  providing  that  all  the  forms  of 
pleading  in  criminal  actions,  and  rules  by  which  their  sufficiency  is  to 
be  determined,  are  those  prescribed  by  the  Code  of  Criminal  Procedure 
(sections  221,  229,  subd.  6),  requiring  an  information  to  contain  a 
statement  of  the  acts  constituting  the  offense  in  ordinary  and  concise 
language,  in  such  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended,  and  section  230.  providing  that  no  in- 
formation is  insufficient  by  reason  of  a  defect  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the  defend* 
ant  on  the  merits,  an  information  charging  that  the  accused  did,  with 


Digitized  by 


Google 


1906.]  STATE  v.  FLUTE.  563 

a  shotgun  which  was  loaded  with  powder  and  leaden  bullets,  discharge 
at  aud  upon  and  against  the  body  of  the  deceased,  thereby  striking  him 
with  the  bullets,  inflicting  wounds  from  which  he  died,  is  not  insuffi- 
cienz  because  of  failure  to  allege  that  the  accused  discharged  the  gun 
at  deceased. 

The  absence,  at  the  opening  of  the  trial  for  murder,  of  an  attorney 
who  assisted  in  the  prosecution,  and  who  appeared  after  10  Jurors  had 
been  Impaneled,  was  not  ground  for  reversal  of  a  conviction,  where  the 
counsel  for  defendant  were  given  an  opportunity  to  re-examine  the 
jurors  as  to  their  qualifications  or  relations  with  counsel  so  assisting  in 
the  prosecution. 

(Opinion  filed,  June  27,  1906.) 

Appeal  from  Circuit  Court,  Roberts  County.  Hon.  J.  H.  Mc- 
Coy, Judge. 

Zach  Fliite  was  convicted  of  murder,  and  brings  error.  Af- 
firmed. 

Sears  &  Potter  and  /.  O.  Andrews,  for  plaintiff  in  error.  Philo 
Hall,  Atty.  Gen,,  and  Frank  McNulty,  State's  Atty.,  for  the  State. 

HANEY,  J.  The  information  upon  which  the  defendant  was 
convicted  of  murder  and  sentenced  to  imprisonment  for  life  contains 
the  following  allegations :  "That  on  the  loth  day  of  August,  A.  D. 
1905,  at  the  township  of  Goodwill,  in  the  county  of  Roberts,  and 
state  of  South  Dakota,  Zach  Flute,  being  then  and  there  a  human 
being,  did  then  and  there  feloniously,  without  authority  of  law,  and 
with  premeditated  design  to  effect  the  death  of  one  Edward  Peter- 
son, the  person  killed,  did  then  and  there  with  a  shotgun  which  was 
then  and  there  loaded  with  powder  and  leaden  bullets,  and  by  him, 
the  said  Zach  Flute  had  and  held  in  both  his  hands,  he  the  said  Zach 
Flute  did  then  and  there  feloniously  and  of  his  deliberately  premed- 
itated malice  aforethought,  shoot  off  and  discharge  at  and  upon  and 
against  the  body  of  the  said  Edward  Peterson,  thereby  and  by  thus 
striking  the  said  Edward  Peterson,  with  said  leaden  bullets,  inflict- 
ing on  and  in  the  neck  and  back  one  or  more  mortal  wounds,  and 
did  him  the  said  Edward  Peterson,  then  and  there,  and  thereby  un- 
lawfully, feloniously,  without  authority  of  law,  and  with  premedi- 
tated design  to  effect  the  death  of  said  Edward  Peterson,  mortally 
wound,  from  which  mortal  wounds  so  made  as  aforesaid,  the  said 
Edward  Peterson  then  and  there  died,  being  then  and  there  a  human 
being,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
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provided,  and  against  the  peace  and  dignity  of  the  state  of  South 
Dakota." 

It  is  contended  that  the  facts  stated  do  not  constitute  a  public 
offense,  because  it  is  not  alleged  "that  the  defendant  ever  discharged 
at  Peterson  the  loaded  gun  which  it  is  averred  that  Flute  held  in  his 
hands."  It  is  now  generally  held,  in  pursuance  of  statutory  pro- 
visions  that  a  statement  of  the  acts  constituting  the  offense  in  plain, 
concise,  arid  intelligible  language  is  rill  that  is  required  so  long  as  the 
defendant  is  not  misled,  and  that  incorrectness  of  grammatical  con- 
struction will  not  vitiate  an  information  where  the  meaning  of  the 
charge  remains  clear.  lo  Ency.  PI.  &  Pr.  477 ;  State  v.  Turlington, 
102  Mo.  642,  15  S.  W.  141.  In  this  state  all  the  forms  of  pleading 
in  criminal  actions,  and  rules  by  which  the  sufficiency  of  pleadings 
is  to  be  determined,  are  those  prescribed  by  the  Code  of  Criminal 
Procedure.  Rev.  Code  Cr.  Proc.  §  219.  "The  indictment  or  infor- 
mation must  contain:  (i)  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  indictment  is  presented,  and  the 
names  of  the  parties.  (2)  A  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended." Id.  §  221.  It  is  sufficient  if  the  statement  of  the  acts  con- 
stituting the  offense  **is  clearly  and  distinctly  set  forth  in  ordinary 
and  concise  language,  without  repetition,  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended." Id.  §  229,  subd.  6.  "No  indictment  or  information  is  in- 
sufficient, nor  can  the  trial,  judgment  or  other  proceedings  thereon 
be  affected,  by  reason  of  a  defect  or  imperfection  in  matter  of  form, 
which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits."  Id.  230.  The  principal  office  of  an 
information  is  to  inform  the  accused  of  the  "nature  and  cause  of 
the  accusation  against  him" ;  to  be  thus  informed  being  one  of  his 
most  important  constitutional  rights.  State  Const,  art.  6,  §  7.  The 
required  object  cannot  be  better  attained  than  by  stating  the  acts 
constituting  the  alleged  offense  "in  ordinary  and  concise  languge, 
without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended."  ,  Our  rules  of 
pleading  in  criminal  actions  are  simple,  sensible,  and  dearly  consti- 
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tutional.  State  v.  Swenson,  r8  S.  D.  196,  99  N.  W.  11 14.  Eliminating 
what  is  not  material  to  defendant's  contention,  the  allegations  of  the 
information  read  thus:  "That  *  *  *  Flute  *  *  *  did  *  *  «  ^,/^/^  ^ 
shotgun  which  was  *  *  *  loaded  with  powder  and  leaden  bullets 
and  by  him  *  *  *  held  in  both  his  hands  *  *  *  shoot  off  and  dis- 
charge at  and  upon  and  against  the  body  of  the  said  Edward  Peter- 
son, *  *  *  thereby  striking  the  said  Edward  Peterson  with  said 
leaden  bullets,  inflicting  on  and  in  the  neck  and  back  one  or  more 
mortal  wounds,  *  *  *  from  which  mortal  wounds  *  *  *  the  said 
Edward  Peterson  then  and  there  died."  Omitting  the  italicized 
word  "with,"  and  rearranging  its  several  clauses,  the  charge  is  that 
Flute  did  shoot  off  and  discharge  at  and  upon  and  against  the  body 
of  said  Peterson  a  shotgun,  which  was  loaded  with  powder  and 
leaden  bullets  and  held  by  Fhtte  in  both  his  hands,  thereby  striking 
said  Peterson  with  said  leaden  bullets,  inflicting  one  or  more  mortal 
wounds,  of  which  said  Peterson  died.  Hence,  the  only  cause  for 
criticism  is  the  unnecessary  use  of  the  word  '*with"  preceding  *'a 
shotgun."  Undoubtedly  its  use  renders  the  grammatical  construc- 
tion defective,  but  no  **person  of  common  understanding"  could 
thereby  be  misled  as  to  what  was  intended.  Precisely  the  same  de- 
fect was  considered  in  State  v.  Turlington,  supra,  concerning  which 
the  court  said:  "The  indictment  was  in  the  usual  approved  form 
for  murder  in  the  first  degree,  with  the  exception  that  the  charge 
is  that  defendant  'with  a  certain  pistol  *  *  *  did  shoot  off  and  dis- 
charge at,  and  upon,  him,  the  said  Xranmer,'  etc.,  thus  departing 
from  the  usual  form  by  supplying  or  inserting  the  word  *with'  be- 
fore the  words  *a  certain  pistol.'  "  It  is  evident  that  the  grammatical 
and  rhetorical  construction  of  the  indictment  is  much  impaired  by 
the  departure,  but  it  cannot  be  said  that  the  meaning  has  thereby 
been  rendered  so  obscure  as  not  sufficiently  to  advise  the  defendant 
of  the  crime  of  which  he  was  charged.  There  is  no  material 
charge  in  the  indictment  omitted,  and  the  word  needlessly  and  im- 
properly inserted  does  not  tend  to  prejudice  the  substantial  rights 
of  the  defendant.  Rev.  St.  1889,  §  41 15;  State  v.  McDaniel,  94 
i%lo.  301,  7  S.  W.  634;  State  v.  Burnett,  81  Mo.  119;  State  v. 
Hughes,  82  Mo.  86;  State  v.  Bums,  99  Mo.  471,  12  S.  W.  801." 
The  information  is  certainly  sufficient. 


Digitized  by 


Google 


566  SOUTH  DAKOTA  REPORTS.  [June, 

The  defendant  having  pleaded  not  guilty,  the  cause  was  called 
for  trial  February  21,  1906;  Frank  McNulty,  state's  attorney,  only 
appearing  personally  for  the  state,  and  Sears  &  Potter  and  J.  O. 
Andrews  appearing  for  the  defendant.  After  three  jurors  had  been 
accepted  and  sworn,  defendant's  attorneys  made  the  following  state- 
ment :  "Our  attention  has  just  been  called  to  memorandum  on  the 
docket  of  the  clerk,  to  the  effect  that  the  state's  attorney,  Frank 
McNulty,  gave  notice  on  the  call  of  the  calendar  on  yesterday  that 
additional  counsel  would  be  present  and  participate  in  this  triaU 
Now,  up  to  this  time,  there  has  been  no  counsel  present  except  Mr. 
McNulty,  and  we  desire  to  make  the  record  in  this  case  with  the 
consent  of  the  court,  and  have  noted  our  objections  to  the  partici- 
pation in  the  trial  of  this  case  of  any  counsel  who  has  not  been 
present  at  the  time  the  three  jurors  were  selected  who  are  now  in 
the  box."  Thereupon  Mr.  McNulty  stated  that,  upon  the  prelim- 
inary call  of  the  calendar,  he  had  announced  that  Mr.  Murphy  would 
assist  the  prosecution,  and  that  he  had  so  informed  J.  O.  Andrews, 
one  of  the  attorneys  for  defendant,  several  days  before  the  trial  be- 
gan. This  was  not  denied,  and  the  court  made  the  following  state- 
ment to  defendant's  counsel:  *'You  may  examine  the  three  jurors 
now,  and  the  court  tenders  to  the  defendant  in  this  case  the  privi- 
lege of  examining  the  three  jurors  who  have  been  sworn,  as  to 
their  qualifications  or  relations  with  F.  W.  Murphy."  To  this  de- 
fendant objected,  "for  the  reason  that  the  said  F.  W.  Murphy  is 
not  present,  and  the  counsel  for  the  defendant  are  not  acquainted 
with  him,  and  have  no  means  of  making  such  examination."  There- 
upon the  court  directed  the  examination  and  selection  of  jurors  to 
proceed,  to  which  no  objection  was  made,  and  no  exception  noted. 
At  the  opening  of  court  on  the  following  morning,  10  jurors  having 
been  accepted  and  sworn,  the  state's  attorney  announced  that  Mr. 
Murphy  was  present  and  desired  the  court  to  afford  the  defense  an 
opportunity  to  re-examine  all  accepted  jurors  concerning  their  re- 
lations to  such  assistant  prosecutor.  Such  opportunity  was  given, 
but  declined  by  the  defendant,  and  the  selection  of  jurors  proceeded. 
Waiving  the  serious  question  as  to  whether  the  rulings  of  the  learn- 
ed circuit  coiirt  regarding  the  selection  of  this  jdry  can  be  reviewed 
in  the  absence  of  a  motion  i6r  a  rievv  tri^l,  it  requires  no*  argument 
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to  show  that  such  ruHiigs  were  entirely  fair  and  free  from  error. 
Conceding  that  the  accused  is  entitled  to  examine  the  jurors  con- 
cerning their  relations  tp  the  assistant  prosecutor,  he  has  no  cause 
to  complain,  as  he  was  given  two  opportunities  to  do  so. 

There  are  no  other  assignments  of  error. 

The  judgment  of  the  circuit  court  is  affirmed. 


DAVENPORT  v.  ELROD  et  al.,  Capitol  Commissioners. 

A  proceeding  in  prohibition  to  prevent  the  state  capitol  commis- 
sion, created  by  Laws  1905,  p.  275,  c.  163,  from  executing  certain  con- 
tracts, impliedly  admits  the  legal  existence  of  the  commission,  and 
hence  does  not  properly  raise  the  question  of  the  unconstitutionality 
of  the  statute  as  a  whole;  quo  warranto  being  the  appropriate  remedy 
if  the  legal  existence  of  the  commission  is  sought  to  be  denied. 

Laws  1905,  p.  275,  c.163,  creating  a  board,  to  be  known  as  the 
"State  Capitol  Commission,"  for  the  purpose  of  procuring  the  erection 
of  a  capitol  building  and  authorizing  the  commission  to  procure  the 
erection  of  a  building,  adopt  plans  and  specifications,  etc.,  is  not  in 
conflict  with  Const,  art.  3,  §  26,  declaring  that  the  Legislature  shall  not 
delegate  to  any  special  commission  power  to  perform  any  municipal 
•  function;  the  erection  of  a  capitol  building  not  being  a  municipal 
function. 

Neither  is  the  act  unconstltytional  as  a  delegation  of  legislative 
power.  ^ 

Laws  1905,  p.  275,  c.  163,  entitled  "An  act  relating  to  the  crea- 
tion of  a  state  capitol  commission  to  provide  for  the  erection  of  a 
building  for  capitol  purposes  and  to  provide  funds  for  that  purpose," 
and  authorizing  the  construction  of  a  capitol  building  by  the  use  of 
fun4s  derived  from  the  sale  of  land  granted  to  the  state  for  public 
buildings  by  section  12  of  the  enabling  act  (Ann.  St.  1901,  §  261),  is 
not  unconstitutional  on  the  ground  that  the  provision  last  mentioned 
is  not  within  the  scope  of  the  title,  or  that  it  contains  more  than  one 
subect. 

Laws  1905,  pp.  275-277,  c.  163,  §§  2,  3,  created  the  state  capitol 
commission,  and  authorized  it  to  procure  the  construction  of  a  capitol 
building,  but  provided  that  no  debt  should  be  created  in  excess  of  the 
amount  of  cash  in  the  state  capitol  building  fund.  The  commission 
prepared  plans  for  one  wing  of  a  capitol  building,  but  advertised  for 
separate  bids  on  different  portions  as  it  might  deem  proper.  Held  that, 
though  the  fund  on  hand  was  insufficient  to  pay  the  expense  of  erect- 
ing, the  entire  wing  according  to  the  plans  adopted  by  the  commission, 
nevertheless  prohibition  would  not  lie  at  the  suit  of  a  taxpayer  to  re- 
istrain  the  execution  of  the  contract,  since  the  various  contracts  might 
be  executed  separately  without  exhausting  the  funds  on  hand«  and.it 
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would  not  be  presumed  that  the  commission  would. exceed  its  authority. 

Laws  1905,  p.  275,  c.  163,  creating  the  state  capitol  commission 
and  authorizing  it  to  procure  the  construction  of  a  capitol  building  ac- 
cording to  such  plans  as  it  may  adppt,  glve»  the  commission  authority 
to  select  such  material  as  it  may  see  fit,  and  Laws  1903,  p.  93,  c.  85, 
providing  that  the  state  board  of  charities  and  corrections  may  direct 
the  warden  of  the  penitentiary  to  furnish  gratuitiously  from  the  labor 
of  convicts  sufilcient  stone  for  the  construction  of  a  suitable  state  cap- 
itol buildingt  provided  suitable  stone  can  be  procured  in  the  quarries 
belonging  to  the  state,  does  not  require  the  commission  to  use  such 
stone. 

Under  Laws  1905,  p.  275,  c.  163,  creating  the  state  capitol  com- 
mission and  authorizing  it  to  procure  the  construction  of  a  capitol 
building,  the  commission  cannot  be  prohibited  from  inserting  in  con- 
tracts made  by  it  provisions  that  in  case  certain  controversies  arise 
they  shall  be  finally  determined  by  the  architect;  since,  if  such  stip- 
ulations are  within  the  scope  of  the  commission's  authority,  it  cannot 
be  preventea  from  inserting  them,  while,  if  they  are  not,  they  are  of 
no  effect. 

(Opinion  filed,  May  9,  1906.) 

Proceeding  in  prohibition  by  William  B.  Davenport  against 
Samuel  H.  Elrod  and  others,  as  members  of  the  capitol  commission 
of  the  state  of  South  Dakota.    Proceeding  dismissed. 

U.  S.  G,  Cherry,  for  plaintiff. 

The  legislature  shall  not  delegate  to  any  special  •  commission, 
private  corporation,  or  association,  any  power  to  make,  supervise  or 
interfere  with  any  municipal  improvement,  money,  property,  effects, 
whether  held  in  trust  or  otherwise,  or  levy  taxes,  or  select  a  capitol 
site,  or  perform  any  municipal  functions  whatever.  Con.  Art.  3,  § 
26.  Municipal  has  not  a  well-defined  and  technical  meaning,  and 
must  be  construed  with  reference  to  the  evils  to  be  prevented  and 
the  purposes  to  be  accomplished,  the  history  of  the  provision  of  the 
constitution  in  which  it  is  used,  and  the  practical  construction  that 
has  been  placed  upon  it.  i  Bl.  Comm.  44 ;  2  Kent,  Comm.  275 ;  2 
Burr  ill.  Law  Diet.  215;  Horton  v.  Commissioners,  43  Ala.  606; 
Dillard  v.  Webb,  55  Id.  474.  Agricultural  Society  v.  Houseman,  81 
Mich.  615.  The  constitution  of  this  state,  like  the  constitutions  jf 
other  states  in  the  union,  reserves  to  the  legislature  exclusive  legis- 
lative powers.  "The  legislative  power  shall  be  vested  in  the  legis- 
lature, which  shall  consist  of  a  Senate  and  House  of  Represent- 
atives."    Sec.  I,  Article  3.     The  courts  have  been  more  frequently 
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called  upon  to  consider  the  question  of  delegated  powers  in  con- 
nection with  the  action  of  city  councils.  Such  questions  usually 
arise  in  connection  wath  the  efforts  of  city  councils  to  delegate  to 
special  committees,  officers,  or  individuals  powers  which  are  dele- 
gated to  the  council  itself.  Re  Pittsburg,  138  Pa.  401 :  Smith  v. 
Duncan,  jy  Ind.  92;  Hydes  v.  Joyes,  4  Bush.  454,  95  Am.  Dec.  311 ; 
Whyte  V.  Nashville,  2  Swan,  364 ;  Lippleman  v.  Cincinnati,  4  Ohio 
C  C.  327;  Re  New  York  Presbytery  Trustees,  57  How.  Pr  500; 
Thomson  v.  Boonville,  61  Mo.  222;  Thompson  v.  Schermerhorn,  5 
N.  Y.  92;  Zabel  v.  Louisville,  13  L.  R.  A.  668;  Richardson  v. 
Heydenfeldt,  46  Cal.  68;  Macon  v.  Patty,  57  Miss.  378;  Ruggles 
v.  Collier,  43  Mo.  353 ;  Tappan  v.  Young,  9  Daly  357 ;  Stockton  v. 
Creaner,  45  Cal.  643;  Muser  v.  Risdon,  36  Cal.  239;  McCrowell 
V.  Bristol,  20  L.  R.  A.  653.  The  act  of  1905  violates  Section  21 
of  article  3  of  the  Constitution  providing  that  **Xo  law  shall  em- 
brace more  than  one  subject  which  shall  be  expressed  in  its  title." 
It  embraces  at  least  two  subjects.  The  one  relates  to  the  construc- 
tion of  a  state  capitol  building  by  means  of  a  special  commission. 
The  other  relates  to  a  very  different  and  very  important  subject, — 
the  disposal  of  certain  lands  donated  to  the  state  by  the  national 
government  and  held  in  trust.  The  title  of  the  act  is  as  follows: 
"An  Act  entitled  an  Act  Relating  to  the  Creation  of  a  State  Capitol 
Commission  to  provide  for  the  erection  of  a  building  for  capitol 
purposes  on  Block  Twenty-one  (21)  in  the  Fourth  (4)  Railway 
addition  to  the  town,  now  city  of  Pierre,  in  the  County  of  Hughes, 
State  of  South  Dakota,  and  to  provide  funds  for  that  purpose." 

Philo  Hall,  Atty.  Gen.,  Aubrey  Laurence,  Asst  Atfy.  Gen,, 
and  //.  R,  Horner,  for  defendants. 

Boards,  commissioners,  councils,  and  administrative  and  rriinis- 
terial  officers  and  bodies,  when  invested  with  limited  judicial  pow- 
ers, may  be  confined  within  the  limits  of  their  authority  when  they 
are  exercising  such  powers,  but  cannot  be  interfered  with  in  their 
administrative  or  ministerial  acts,  whether  they  possess  a  quasi- 
judicial  character  or  not.  16  Enc.  PI.  and  Pr.  1106,  1107.  High's 
Ex.  Legal  Rem.  738.  The  judiciary  has  no  power  to  invade  the 
province  of  the  legislature,  and  prohibition  is  not  a  fit  remedy  to 
restrain  the  legislative  department  of  the  government  in  the  execu- 
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tion  of  its  duties.  Mauran  v.  Smith,  8  R.  I.  192 ;  State  v.  War- 
moth,  22  La.  Ann.  i;  People  v.  Bissell,  19  111.  229;  People  v. 
Yaies,  40  111.  126;  People  v.  Hatch,  33  III.  9;  High,  Legal  Rem.  §§ 
122-126;  Fleming  v.  Guthrie,  3  L.  R.  A.  54;  State  v.  Dike,  20 
Minn.  363 ;  State  v.  Whitcomb,  28  Minn.  50.  The  writ  of  prohibi- 
tion will  not  lie  to  interfere  with  the  performance  of  ministerial  acts 
or  executive  acts  involving  discretion.  State  ex  rel  Dakota  Hail 
Ass'n  V.  Carey,  2  N.  D.  36,  49  N.  W.  164;  Sawyer  v.  Mayhew,  la 
S.  D.  23.  Mandamus  will  not  lie  to  compel  a  board  of  county  com- 
mis.sioners  to  award  a  contract  to  a  particular  bidder  on  the  ground 
that  he  is  the  lowest  responsible  bidder,  as  the  duties  of  such  board 
are  not  merely  ministerial.  In  re  McCain  ,9  S.  D.  57.  The  sole 
questicm  for  determination  upon  an  application  for  the  writ  of  pro^ 
hibition  is  whether  or  not  the  inferior  court  has  usurped  jurisdic- 
tion or  exceeded  its  lawful  powers,  and  the  writ  is  always  refused 
where  it  appears  that  the  court  has  jurisdiction  over  the  matter 
complained  of.     16  Ency.  PI.  and  Pr.,  1094:   Ex.  p.  Montgomery, 

24  Ala.  98;  Ex.  p.  Peterson,  33  Ala.  74;  Ex.  p.  Scott,  47  Ala.  609; 
Ex.  p.  Keeling  ,50  Ala.  474;  Ex.  p.  State,  51  Ala.  60;  Ex.  p. 
Brown,  58  Ala.  536;   Ex.  p.  Blackburn,  5  Ark.  21 ;   Ex.  p.  Tucker, 

25  Ark.  567.  The  Constitution.  Sec.  i.  Art.  3,  of  the  Constitution- 
provides  that  the  legislative  power  shall  be  vested  in  the  legislature, 
which  shall  consist  of  a  senate  and  a  house  of  representatives.  Sec. 
26,  Article  3,  provides  that  **the  legislature  shall  not  delegate  to  any 
special  commission,  private  corporation  or  association,  any  power 
to  make,  supervise  or  interfere  with  any  municipal  improvement, 
money,  property  or  effects,  whether  held  in  trust  or  otherwise,  or 
levy  taxes,  or  to  select  a  capitol  site,  or  to  perform  any  municipal 
functions  whatever."  The  first  is  a  grant  of  power,  and  the  second 
is  a  limitation  of  power.  Section  26,  Article  3,  has  reference  to- 
municipal  improvements  and  municipal  functions,  with  the  excep- 
tion of  the  clause,  "or  to  select  a  capitol  site".  The  proceedings  of 
our  constitutional  convention  show  that  this  section  26  was  taken 
from  the  Constitution  of  the  state  of  Pennsylvania,  with  the  excep- 
tion of  the  clause,  "or  ta  select  a  capitol  site".  Objection  was  made 
to  this  clause  being  inserted,  for  the  reason  that  it  was  not  ger- 
mane to  the  subject  matter  therein  contained j  but  it  was  allowed 
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to  stand.  (Constitutional  Record,  pages  416-417.)  This  section  is 
identical,  word  for  word,  with  the  Pennsylvania  Constitution,  with 
the  exception  of  the  words  "or  to  select  a  capitol  site",  and  that 
state  was  the  first  to  incorporate  a  provision  of  that  nature  into  its 
Constitution,  and  it  was  inserted  in  the  Constitution  of  the  state  of 
Pennsylvania  in  1873,  and  since  that  time  it  has  been  incorporated 
into  the  Constitutions  of  a  number  of  states.  The  courts  of  Penn- 
sylvania in  construing  the  charters  of  municipal  corporations,  had 
decided  that  all  the  agencies  of  the  city,  that  is  the  corporators, 
could  be  abolished  or  changed  at  the  will  of  the  legislature,  and 
even  their  functions  terminated  and  assigned  to  other  and  different 
agencies  without  the  consent  and  even  against  the  will  of  inhabit- 
ants. That  the  legislature  could  appoint  a  Board  of  Commissioners 
to  perform  specified  municipal  functions,  and  authorizing  cc»nmis- 
sioners  to  ascertain  the  indebtedness  of  a  township,  or  the  amount 
due  from  boroughs  respectively,  and  make  a  just  distribution  of 
the  indebtedness  between  .the  townships  and  boroughs,  and  this 
condition  of  affairs  continued  to  such  an  extent  until  it  finally  cul- 
minated in  a  case  brought  by  the  city  of  Philadelphia  against  cer- 
tain commissioners  provided  by  the  legislature  of  the  state  of  Penn- 
sylvania to  control  and  take  care  of  the  bequests  given  by  Stephen 
Girard,  Benjamin  Franklin  and  others  to  the  city  of  Philadelphia 
as  trustee  for  a  college  and  a  number  of  municipal  purposes,  the 
supreme  court  having  decided  that  the  legislature  had  power  to  ap- 
point the  commissioners,  and  the  commission  would  have  control 
of  the  fund.  This  decision  was  rendered  in  1870,  the  constitutional 
convention  of  Pennsylvania  in  1873  inserted  this  section  in  its  Con- 
stitution to  cure  the  evil.  Borough  of  Denmor's  Appeal,  52  Pa.  St. 
378 ;  Philadelphia  v.  Fox,  64  Pa.  St.  183 ;  See  note  Vol.  35  Amer- 
ican State  Reports,  529.  The  word  municipal,  as  mentioned  in  this 
section,  must  be  construed  to  mean  as  applying  to  poUtical  sub- 
divisions of  the  state  less  than  the  whole.  That  this  is  as  understood 
by  its  framers  is  shown  by  the  use  of  the  concluding  part  of  said 
section,  wherein  it  states,  "or  to  perform  any  municipal  functions 
whatever".  The  prohibition  pertains  to  functions  pertaining  to 
municipalities.  The .  word  municipal  does  not  appeat  to  have  a  well 
defirted'iand  technical oiieaning,  and  a^  stated^. in  Kent  CotintyAgni- 
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cultural  Society  v.  Housman,  46  X.  W.  Rep.  16,  the  history  of  the 
provision  of  the  Constitution  in  which  it  is  used  must  be  construed 
with  refer^ce  to  the  evils  to  be  prevented,  and  the  purposes  to  be 
accomplished,  ist  Blackstcne  Commentaries,  44;  2  Kent's  Com- 
mentaries, 75 ;  Horton  v.  Commissioners,  43  Ala.  606 ;  Dillard  v. 
Webb,  55  Ala.  475:  In  re  Warner,  129  Cal.  572-3:  Dovvlan  v. 
County  of  Sibley,  36  Minn.  431 ;  State  v.  Loffingwell,  54  Mo.  475; 
State  ex  rel  Jameson  v.  Denny  ,118  Ind.  401.  Taking  into  consid- 
eration the  origin  of  the  section  and  the  evils  that  it  was  inserted  in 
the  Constitution  of  Pennsylvania  to  prevent,  there  can  be  no  ques- 
tion that  it  was  meant  to  apply  to  political  divisions  of  the  state  less 
than  the  whole,  and-  not  to  the  state  at  large.  Any  other  construc- 
tion would  be  meaningless,  and  the  word  would  not  be  given  its  ap- 
parent meaning  and  not  as  intended  by  its  framers  and  by  the  peo- 
ple. State  V.  Hostetter,  59  American  btate  Reports,  518;  State  v. 
Sutton,  56  American  State  Reports,  460;  Miller  v.  Dunn,  i  Amer- 
ican State  Reports,  67.  The  legislature  cannot  delegate  its  power 
to  make  a  law,  but  it  can  make  a  law  to  delegate  a  power  to  de- 
termine some  fact  or  state  of  things  upon  which  the  law  makes  or 
intends  to  make  its  own  action  depend.  To  deny  this  would  be  to 
stop  the  wheels  of  government.  There  are  many  things  upon  which 
wise  and  useful  legislation  must  be  depended  which  cannot  be 
known  to  the  law  making  body  ,and  must  therefore  be  the  subject 
of  inquiry  and  determination  outside  the  halls  of  legislation.  C.  W. 
&  Z.  R.  Co.  V.  Com'rs,  i  Ohio  St.  88:  Blanding  v.  Burr,  13  Cal. 
357;  Morris  v.  The  City  of  Reading,  21  Pa.  St.  202:  Wayman  v. 
Sothard,  10  Wheat,  i,  43  marginal  p.:  Slack  v.  M.  L.  R.  Co.,  13 
B.  Mon.  (Ky.)  i :  State  v.  Parker,  26  \'t.  357;  Nelson  v.  Troy,  39 
Pac.  976;  Territory  v.  Scott,  3  Dak.  357:  State  v.  McGraw,  43 
Pac.  178;  Lock's  Appeal,  ^2  Pa.  St.  491. 

HANEY,  J.  This  is  an  original  special  proceeding  instituted 
by  a  resident  taxpayer  for  the  purpose  of  having  the  defendants 
prohibited  from  executing  any  contracts,  issuing  any  certificates,  or 
performing  any  acts  as  members  of  the  state  capitol  commission. 
Chapter  163,  p.  275,  Laws  1905,  purports  to  create  a  board  com- 
posed of  the  Governor,  Secretary  of  State,  State  Auditor,  and  Com- 
missioner of  School  and  Public  Lands,  to  be  known  as  the  "State 
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Capitol  Commission,"  for  the  purpose  of  "procuring  the  erection 
and  completion*'  of  a  building  to  be  used  for  capitol  purposes,  on 
certain  described  premises  in  the  city  of  Pierre.  It  directs  and  au- 
thorizes the  commission  to  procure  the  erection  of  a  building  which 
shall  be  adapted  and  designed  for  occut)ancy  by  the  Supreme  Court, 
its  judges,  and  officers,  and  for  the  disposition  of  the  Supreme  Court 
and  other  libraries,  records,  papers,  and  property  belonging  to  the 
state.  It  empowers  the.  commission  to  prepare  the  capitol  grounds 
for  such  building,  and  provides  that  the  commission,  in  providing 
plans  and  specifications  for  such  building,  "may  also  adopt  plans 
and  specifications  for  a  complete  capitol  building,  in  order  that  the 
building  to  be  erected  by  said  boafd'rhay  be  a  symmetrical  part  of  a 
corhpleted  capitol  building."  It  also  empowers  the  commission  **to 
employ  an  architect  and  to  do  and  perform  any  and  all  acts  neces- 
sary to  enable  the  said  board  to  carry  out  the  provisions  of  the  act.'' 
Having  organized  the  commission  thus  provided  for,  employed  an 
architect,  adopted  plans  and  specifications,  and  procured  the  con- 
struction of  the  subbas'em^nt  of  a  building  designed  to  be  the  east 
wing  of  a  capitol,  the  defendants  are  intending  to  execute  a  con- 
tract or  contracts  for  further  work  upon  such  wing.  Now  nearly 
one  year  after  the  organization  of  the  commission,  and  after  nearly 
$15,000  have  been  expended,  it  is  asserted  that  further  progress 
upon  this  important  public  improvement  should  be  arrested  for  the 
reason,  among  others,  that  the  statute  purporting  to  create  the  com- 
mission is  void.    The  importance  of  the  litigation  is  apparent. 

It  may  be  doubtful  whether  the  contention  that  the  entire  enact- 
ment is  invalid  should  be  considered  in  this  proceeding,  for  the  rea- 
son that  prohibition,  which  is  the  counterpart  of  mandamus,  im- 
pliedly admits  the  existence  of  the  board  to  which  the  writ  is  di- 
rected, whereas,  if  plaintiff 's  contention  be  well  founded,  no  capitol 
commission  exists.  Where  it  is  claimed  that  a  statute  purporting 
to  create  a  tribunal,  board,  or  office  is  in  all  respects  unconstitu- 
tional, and  persons  are  acting  pursuant  to  its  provisions,  an  action 
in  the  nature  of  qiio  warranto,  we  apprehend  is  the  appropriate 
remedy.  However,  as  the  court  has  jurisdiction  to  inquire  whether 
the  commission  is  intending  to  exceed  its  authority,  as  the  alleged 
conflict  between  the  statute  and  Constitution  has  been  exhaustively 
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argued  by  able  counsel,  and  as  it  is  desirable  to  have  the  status  of 
the  commission  determined,  the  alleged  invalidity  of  the  act  will  be 
considered  at  this  time. 

Th^  entire  act  is  claimed  to  be  void  (i)  because  it  conflicts 
with  section  26,  art.  3,  of  the  state  Constitution;  and  (2)  because 
it  is  an  attempted  delegation  of  legislative  power.  Section  26  reads 
as  follows :  "The  Legislature  shall  not  delegate  to  any  special  com- 
mission, private  corporation  or  association,  any  power  to  make,  su- 
pervise or  interfere  with  any  municipal  improvement,  money,  prop- 
erty, effects,  whether  held  in  trust  or  otherwise,  or  levy  taxes,  or 
to  select  a  capitol  site,  or  to  perform  any  municipal  functions  what- 
ever.'* Assuming  that  the  Legislature  attempted  to  create  a  "special 
commission,"  and  did  not,  in  effect,  merely  impose  additional  duties 
upon  certain  state  officers,  the  existence  of  any  conflict  between  its 
enactment  and  the  section  of  the  Constitution  above  quoted  mani- 
festly depends  upon  the  meaning  of  the  word  "municipal"  as  there- 
in employed.  "The  words  and  terms  of  a  Constitution,  like  those 
of  a  statute,  are  to  be  interpreted  and  understood  in  their  most  nat- 
ural and  obvious  meaning,  unless  the  subject  indicates  or  the  text 
suggests  that  they  have  been  used  in  a  technical  sense.  The  pre- 
sumption is  in  favor  of  the  natural  and  popular  meaning  in  which 
the  words  are  understood  by  the  people  who  have  adopted  them; 
and  where  the  same  words  are  used  in  different  parts  of  a  Consti- 
tution or  statute  they  are  presumed  to  have  a  uniform  meaning 
throughout  the  instrument,  but  this  does  not  necessarily  follow." 
8  Cyc.  734.  The  word  "municipal"  appears  to  have  been  derived 
from  "municipium,"  meaning  a  town,  particularly  in  Italy,  which 
possessed  the  right  of  Roman  citizenship,  but  was  governed  by  its 
own  laws,  a  free  town ;  and  it  may  be  thus  defined :  ( i )  Of,  or 
pertaining  to,  a  city  or  corporation  having  the  right  of  administer- 
ing local  government ;  as,  municipal  rights,  municipal  officers.  (2) 
Of,  or  pertaining  to,  a  state,  kingdom,  or  nation ;  as  municipal  law, 
municipal  offense ;  in  contradistinction  to  international  law  or  inter- 
national offense.  Web.  Intemat.  Diet.  Bouvier  says:  "Strictly, 
this  word  applies  only  to  what  belongs  to  a  city."  Want  of  har- 
mony in  decisions  relating  to  what  local  subdivisions  are  embraced 
by  the  phrase  "municipal  corporations"  may  have  justified  the  con- 
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-elusion  in  other  jurisdictions  that  the  word  "municipar*  has  not  "a 
well-defined  and  technical  meaning."  Agricultural  Society  v.  House- 
man, 8i  Mich.  609,  46  N.  W.  15.  But  this  court  has  said:  "We 
are  of  the  opinion  that  the  framers  of  our  Constitution  intended, 
by  the  the  term  'municipal  corporations,'  to  use  it  in  its  restricted 
-sense,  as  applicable  only  to  incorporated  cities,  towns,  or  villages 
invested  with  the  power  of  local  legislation."  Dell  Rapids  v.  Irv- 
ing, 7  S.  D.  310,  64  N.  W.  149,  29  L.  R.  A.  861.  It  should  be  ob- 
served, however,  that  all  the  cases  to  which  our  attention  has  been 
drawn,  including  Dell  Rapids  v.  Irving  ,supra,  involved  matters 
pertaining  to  local  subdivisions,  such  as  organized  civil  townships, 
-school  districts,  or  public  parks,  requiring  an  application  of  the  first 
definition  of  the  word  "municipal"  as  above  given,  but  in  none  has 
the  second  definition  been  considered.  Many  matters  have  been  re- 
garded as  not  municipal  because  they  did  not  pertain  to  cities  and 
towns.  Nothing  has  been  deemed  municipal  because  it  pertained 
to  the  state  or  nation.  Undoubtedly  the  popular  understanding  of 
the  word  is  restricted  to  the  affairs  of  cities  and  towns.  Such  being 
its  primary  and  popular  meaning,  it  should  not  be  given  a  second- 
ary and  unusual  meaning  in  this  instance,  in  the  absence  of  cogent 
reasons  for  believing  that  the  latter  was  understood  and  intended 
l)y  the  persons  who  framed  and  the  people  who  adopted  the  Con- 
stitution. The  use  of  the  word  in  other  parts  of  the  Constitution 
does  not  support  the  plaintiff's  contention ;  nor  does  a  careful  con- 
sideration of  the  entire  section  under  discussion.  It  should  be  as- 
sumed that  the  language  employed  in  so  important  an  instrument 
would  be  selected  with  deliberation  and  due  discrimination,  to  the 
exclusion  of  all  unnecessary  repetitions.  The  section  forbids  the 
delegation  of  power  to  any  special  commission  "to  perform  any  mu- 
nicipal functions  whatever."  If  "municipal"  was  employed  in  the 
sense  contended  for  by  plaintiff,  there  was  no  occasion  for  inserting 
the  words  "or  to  select  a  capitol  site."  The  suggestion  that  the 
genesis  of  these  limitations  upon  the  legislative  power  was  hostility 
to  the  territorial  capitol  commission  of  1883,  and  that  they  are  pe- 
culiar to  the  Constitution  of  this  state,  merited  and  received  serious 
consideration  until  it  was  ascertained  from  the  unpublished  debates 
of  the  Sioux  Falls  convention  that  thev  were  taken  from  the  Con- 
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stitution  of  Pennsylvania,  without  change,  except  the  addition  of  the 
clause,  **or  to  select  a  capitol  site."  It  appears  that,  when  the  sec- 
tion was  reported  to  the  convention  in  its  present  form.  Honorable 
Dighton  Corson,  now  a  judge  of  this  court,  moved  that  the  words 
relating  to  a  capitol  site  be  stricken  out  as  not  germane  to  the  sub- 
ject-matter with  which  they  were  connected.  It  is  true  the  motion 
was  lost,  but  no  one  appears  to  have  questioned  the  correctness  of 
Mr.  Corson^s  position  with  respect  to  the  irrelevancy  of  the  words 
embraced  by  his  motion.  So  a  majority  of  the  convention  may 
have  deemed  the  clause  relating  to  a  capitol  site  germane,  or  they 
may  have  concluded  that  the  propriety  of  its  place  was  immaterial 
so  long  as  it  remained  in  the  Constitution.  One  inference  is  as  rea- 
sonable as  4:he  other,  and  nothing  in  the  proceedings  of  the  conven- 
tion to  which  attention  has  been  called  justifies  the  conclusion  that 
the  word  '"municipal"  was  understood  in  any  other  than  its  ordi- 
nary and  popular  sense. 

Another  argument  against  plaintiff's  contention  is  the  fact  that 
these  constitutional  limitations,  except  the  one  relating  to  a  capitol 
site  ,appear  to  have  been  adopted  from  Pennsylvania  soon  after  the 
Supreme  Court  of  thiat  state  decided  it  was  competent  for  the  Leg- 
islature to  create  a  board  to  manage  certain  trust  funds  formerly 
confided  to  the  city  of  Philadelphia.  2  Charters  and  Constitutions, 
1570;  Philadelphia  v.  Fox,  64  Pa.  169.  There  is,  therefore,  noth- 
ing to  justify  the  conclusion  that  such  limitations  are  applicable  to 
the  statute  in  controversy.  The  act  is  not  void  as  an  attempted  de- 
legation of  legislative  power.  Though  one  of  the  settled  maxims 
in  constitutional  law  is  that  the  power  conferred  upon  the  Legis- 
lature to  make  laws  cannot  be  delegated  by  that  department  to  any 
other  body  or  authority,  there  is  no  constitutional  reason  why  legis- 
lative functions  which  are  merely  ministerial  or  executive  in  their 
character  should  not  be  delegated  by  that  branch  of  the  government 
to  other  departments  or  to  bodies  created  by  it  for  that  purpose. 
Cooley,  Const.  Lim.  (5th  Ed.)  139;  6  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1029.  If  any  power  possessed  by  the  Legislattire  may  be  said 
to  be  administrative,  it  is  the  power  to  provide  itself  and  other  de- 
partments of  the  state  government  with  buildings  in  which  to  trans- 
act the  public  business.     The  making  of  a  building  is  not  the  mak- 
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ing  of  a  law.  Authority  to  construct  a  capitol  is  not  authority  to 
prescribe  a  rule  of  property  or  of  conduct.  The  law  was  made 
when  the  Legislature  authorized  the  defendants  as  a  capitol  com- 
mission to  procure  the  completion  of  a  building  to  be  used  for  state 
purposes ;  and  it  will  have  been  executed  when  the  commission  has 
performed  its  duties.  That  this  power  may  be  exercised  through 
and  by  means  of  a  commission  created  for  that  purpose  there  is  no 
>  doubt.  State  v.  McGraw,  13  Wash.  311,  43  Pac.  176;  Flecktoii  v. 
Lamberton,  69  Minn.  187,  72  X.  W.  65 ;  People  v.  Dunn,  80  Cal. 
211,  22  Pac.  140,  13  Am.  St.  Rep.  118;  State  v.  Budge,  105  N.  W. 
725.  Though  the  statute  involved  in  State  v.  Budge  was  held  to  be 
unconstitutional  on  the'  ground  that  the  discretion  conferred  upon 
the  board  was  not  sufficiently  restricted,  the  general  rule  relating  to 
administrative  functions  was  stated  thus:  **It  cannot  be  reasonably 
disputed  that  the  Legislature  has  power  to  delegate  to  a  board  the 
work  of  superintending  the  erection  of  public  buildings.  The  Leg- 
islature cannot  act  upon  every  detail  arising  in  the  course  of  the  e'rec- 
tion  of  public  buildings,  or  in  preparation  therefor.  This  power  must 
necessarily  be  delegated  to  some  person  or  body.  These  duties  are 
deemed  executive,  although  they  often  involve  discretion,  and  some 
of  these  could  properly  have  been  specifically  provided  for  by  legis- 
lative enactment.  Duties  that  relate  to  acceptance  of  plans  and 
specifications,  making  contracts,  selecting  materials,  and  other  sim- 
ilar ones  relate  to  the  execution  of  the  law  enacted  by  the  Legisla- 
ture, and  are  deemed  administrative."  Where  the  function  to.be 
performed  is  merely  administrative,  it  would  seem  that  the  limita- 
tions to  be  imposed  upon  the  commission's  discretion  should  rest 
alone  with  the  Legislature,,  but  conceding  that  unlimited  discretion 
cannot  be  delegated  the  directions  given  in  the  case  at  bar  are  suf- 
ficiently definite  to  meet  the  objections  stated  in  the  North  Dakota 
decision.  Here  the  Legislature  fixed  the  location  of  the  building; 
designated  the  purpose  it  was  designed  to  serve;  limited  its  cost 
of  $150,000.  and  in  effect  directed  that  it  be  constructed  as  speedily 
as  the  means  provided  should  permit. 

It  is  next  contended  that  the  act  creating  the  commission  vio- 
lates section  21,  art.  3,  of  the  state  Constitution,  which  provides 
Vol.  20  s.  D.  37. 
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that  "no  law  shall  embrace  more  than  one  subject,  which  shall  be 
expressed  in  its  title."  This  contention  is  clearly  untenable.  The 
act  is  entitled :  "An  act  relating  to  the  creation  of  a  state  capitol 
commission  to  provide  for  the  erection  of  a  building  for  capitol  pur- 
poses on  block  twenty-one,  in  the  Fourth  Railway  addition  to  the 
town,  now  city  of  Pierre,  in  the  county  of  Hughes,  state  of  South 
Dakota,  and  to  provide  funds  for  that  purpose.''  The  subject  of  the 
act  was  the  construction  of  a  building  for  the  use  of  the  state  at 
the  state  capital.  The  use  of  funds  derived  from  the  sale  of  lands 
granted  to  the  state  for  public  buildings  at  the  capital  is  a  matter 
naturally  and  reasonably  connected  with  such  subject — a  natural, 
reasonable,  and  appropriate  means  of  accomplishing  the  purpose  of 
the  act — and  therefore  germane  to  its  title.  State  v.  Morgan,  2  S. 
D.  32,  48  N.  VY.  314;  State  v.  Becker,  3  S.  D.  29,  51  N.  W.  1018; 
Stuart  V.  Kirley,  12  S.  D.  245,  81  N.  W.  147. 

^  Section  12  of  the  enabling  act  (Am.  St.  1901,  §  261)  granted 
to  this  state  50  sections  of  the  unappropriated  public  lands  for  the 
purpose  of  erecting  public  buildings  ^t  the  capital  '*for  legislative, 
executive,  and  judicial  purposes."  Section  17  granted  50,000  acres 
"for  public  buildings  at  the  capital,"  and  provided  that  the  lands 
granted  by  such  section  shall  be  held,  appropriated,  and  disposed 
of  exclusively  for  the  purposes  therein  mentioned,  in  such  manner 
as  the  Legislature  may  provide.  Under  these  two  grants  about  82,- 
ooo  acres  have  been  selected  and  patented.  Though  the  language 
is  not  the  same  in  both  sections,  it  will  be  assumed  that  all  of  these 
lands  were  granted  for  the  same  purpose  and  upon  the  same  terms. 
The  grants  contain  but  one  erudition,  namely,  that  the  land  shall 
be  held,  appropriated,  and  disposed  of  exclusively  for  public  build- 
ings at  the  capital,  in  such  manner  as  the  Legislature  may  provide. 
Xo  limitation  is  imposed  upon  the  Legislature  except  as  to  the  pur- 
pose to  which  the  proceeds  shall  be  applied.  So  far  as  the  enabling 
act  is  concerned,  the  Legislature  might  have  disposed  of  the  entire 
82,000  acres  for  any  sum  it  deemed  proper  to  accept.  If  this  be  so, 
it  certainly  could  provide  as  it  did  in  the  act  creating  the  capitol 
commission  for  the  disposal  of  a  portion  of  the  lands  at  not  less 
than  their  actual  value.  The  commissioner  of  school  and  public 
lands  has  not  been  clothed  with  unlimited   discretion.     He  is  re- 
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stricted  as  to  amount.  All  must  be  appraised  at  its  actual  value  by 
a  constitutional  board  consisting  of  the  commissioner  of  school  and 
public  lands,  the  State  Auditor,  and  the  county  superintendent  of 
schools.  None  of  it  may  be  appraised  for  less  than  $io  per  acre. 
None  of  it  may  be  sold  for  less  than  its  appraised  value,  and  the 
proceeds  of  the  sales  cannot  be  discounted,  hypothecated,  or  pledged 
in  any. manner  whatever,  but  must  be  exclusively  used  for  the  pur- 
pose of  constructing  a  public  building  at  the  state  capital.  Laws 
1905,  p.  275,  c.  163,  §  2.  It  does  not  appear  that  the  commissioner 
of  school  and  public  lands  has  proceeded,  or  intends  to  proceed, 
otherwise  than  in  strict  complience  with  the  directions  of  the  Legis- 
lature. In  other  words,  certain  of  the  capitol  lands  have  been  and 
are  being  disposed  of  in  the  manner  provided  by  the  Legislature  for 
the  purpose  for  which  they  were  granted  to  the  state.  It  is  there- 
fore clear  that  the  Legislature  has  neither  violated  the  Constitution 
nor  the  trust  created  by  Congress  with  respect  to  the  disposition  of 
such  lands.  And  this  conclusion,  though  based  upon  a  different 
view  of  the  legislative  power,  is  entirely  consistent  with  the  principles 
announced  in  State  v.  Budge,  supra ;  the  statute  in  that  case  being 
substantially  different  from  the  one,  in  this  with  respect  to  the 
discretion  conferred. 

The  law  expressly  provides  that  all  expenses  incurred  by  the 
commission  shall  be  paid  out  of  the  state  capitol  building  fund,  de- 
rived from  sales  and  rentals  of  capitol  lands,  and  not  out  of  the 
general  fund ;  that  no  moneys  shall  be  expended  until  the  same 
shail  have  been  thus  raised  and  covered  into  the  capitol  building 
fund :  that  all  disbursements  on  account  of  the  proposed  building 
and  expenses  incident  thereto  shall  be  made  pursuant  to  certificates 
signed  by  a  majority  of  the  commission ;  that  all  claims  for  labor 
performed,  material  furnished,  or  other  expenses  shall  be  audited 
by  the  commission ;  that  the  State  Auditor  shall  draw  his  warrant 
upon  the  presentation  of  the  commission's  certificate,  for  the  amount 
allowed,  to  the  order  of  the  person  named  therein,  to  be  paid  by  the 
State  Treasurer  on  demand  out  of  the  state  capitol  building  fund ; 
but  **that  no  certificate  shall  be  issued  or  debt  created  at  any  time  in 
excess  of  the  amount  of  cash  in  such  state  capitol  building  fund 
when  such  certificate  is  issued  or  debt  created."     Laws   1905,  pp. 
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275,  '^^T,  c.  163,  §§  2,3.  It  is  argued  that  the  letting  of  a  concract 
at  this  time  for  the  completion  of  the  proposed  east  wing  would 
violate  these  terms  of  the  statute,  in  view  of  the  present  condition 
of  the  capitol  building  fund,  the  balance  in-^  which  is  slightly  less 
than  $20,000.  Though  this  be  true,  it  does  not  entitle  the  plaintiff 
to  a  writ  of  prohibition  in  this  proceeding,  because  it  cannot  be 
presumed  that  the  commission  will  exceed  its  authority,  and  it  has 
not  been  shown  that  it  contemplates  doing  so.  On  the  contrary,  it 
appears  that  the  commission  has  advertised  for  separate  bids  on  dif- 
ferent portions  of  the  required  labor  and  material,  reserving  the 
right  to  contract  for  such  portions  as'  it  may  deem  proper.  And, 
should  it  enter  into  an  unauthorized  contract,  neither  the  plaintiff 
nor  any  other  taxpayer  would  suffer  any  injury,  because  such  un- 
authorized contract  would  be  null  and  void.  State  Const,  art.  12, 
§  3;  Van  Dusen  v.  State,  11  S.  D.  318,  ^^  N.  W.  201. 

The  specifications  adopted  by  the  commission  require  **the  cut 
stonework  of  the  building"  to  be  of  **some  good  sand  or  lime  stone 
acceptable"  to  the  commission  and  architect.  It  is  contended  that 
this  requirement  conflicts  with  chapter  85,  p.  93,  Laws  1903,  which 
provides  that  "the  state  board  of  charities  and  corrections  is  hereby 
empowered,  authorized  and  directed  to  direct  the  warden  of  the 
state  penitentiary  to  furnish  and  supply  gratuitously,  from  the  labor 
of  convicts  confined  in  said  penitentiary  a  sufficient  amount  of  rock 
or  stone  for  the  construction  of  a  suitable  state  capitol  building. 
Provided,  suitable  stone  can  be  procured  in  the  quarries  belonging 
to  the  state."  The  contention  is  not  tenable.  Assuming  there  are 
quarries  belonging  to  the  state  from  which  stone  may  be  procured, 
the  question  of  determining  whether  such  stone  is  suitable  for  any 
portion  of  the  proposed  building  rests  with  the  capitol  commission. 
It  is  clearly  clothed  by  the  act  of  1905  with  exclusive  power  to  de- 
termine what  material  shall  be  used ;  and  the  latest  expression  of 
.the  legislative  will  must  be  given  effect. 

It  appears  that  the  specifications  adopted  by  the  commission  con- 
tain stipulations  usually  inserted  in  building  contracts,  to  the  effect 
that  the  architect  named  therein  shall  determine  certain  controver- 
sies should  I  hey  arise  between  the  state  as  represented  by  the  com- 
mission, designated  the  "owner,"  and  the  contractor,  and  that  his 
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determination  shall  be  final.  It  is  contended  the  commission  should 
be  prohibited  from  inserting  these  stipulations  in  the  contract  or 
<:ontracts  it  is  about  to  execute.  This  is  clearly  untenable.  If  such 
stipulations  are  within  the  scope  of  the  commission's  authority,  it 
cannot  be  prohibited  from  inserting  them.  If  they  are  not,  they 
will  have  no  effect.  All  persons  who  deal  with  this  commission  are 
bound  to  ascertain  the  extent  of  its  authority,  and  cannot  enforce 
any  provision  of  a  contract  which  exceeds  such  authority. 

It  follows  that  the  defendants  are  entitled  to  have  the  proceed- 
ing dismissed  upon  the  merits  and  to  recover  their  taxable  dis- 
bursements. 


McCABE  V.  DESXOYERS  et  al. 

No  question  not  presented  and  ruled  on  in  the  trial  court  can  be 
raised  on  appeal. 

A  general  objection  to  evidence  will  not  be  reviewed  on  appeal, 
unless  it  clearly  appears  that  the  objection  could  not  have  been  ob- 
viated had  the  same  been  specifically  pointed  out. 

Rev.  Civ.  Code,  §  1201,  subd.  2,  provides  that  actual  fraud  is 
where  a  party  to  a  contract,  with  intent  to  deceive  another  party  there- 
to, or  induce  him  to  enter  into  it,  positively  asserts  in  a'  manner  not  war- 
ranted by  the  information  of  the  person  making  it  that  which  is  not 
true,  though  he  believes  it  to  be  true.  Held  that,  where  a  seller  makes 
representations  as  to  the  kind  or  quality  of  the  goods  sold  which  are 
relied  on  by  the  purchaser,  the  seller  is  liable  for  any  damages  accru- 
ing to  the  purchaser  by  reason  of  the  falsity  of  the  representations, 
even  though  the  seller  believed  the  representations  to  be  true,  as  he  is 
bound  to  know  whether  as  a  matter  of  fact  his  representations  are  true. 

In  an  action  for  damages  from  false  representations  on  the  sale  of 
a  horse,  to  the  effect  that  he  was  of  a  certain  pedigree,  an  instruction 
that,  in  ascertaining  the  value  of  the  horse  as  he  would  have  been  had 
lie  been  of  the  stock  represented,  it  was  not  necessary  that  the  jury 
should  take  the  price  at  which  he  was  sold,  but  that  plaintiff  was  en- 
titled to  receive  the  benefit  of  the  value  of  such  a  horse  as  wa«  indi- 
cated by  the  representations,  though  he  was  worth  more  than  the 
amount  paid^the  measure  of  damages  being  limited,  however,  to  the 
amount  set  up  in  the  complaint,  was  proper. 

(Opinion  filed,  July  11,  1906.) 

Appeal  from  Circuit  Court,  Clark  County.  Hon.  George  H. 
MarqXjis,  Judge. 

Action  by   John   R.    McCabe  against   Henry   Desrtoyers   and 
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others.     From  a  judgment  for  plaintiff,  defendants  appeal.     Af- 
firmed. 

S.  A,  Kccnan,  for  appellants.    Sterling  &  Clark,  for  respondent. 

CORSOX,  J.  This  case  is  before  us  on  an  appeal  from  the 
judgment  and  order  denying  a  new  trial.  The  action,  it  is  contend- 
ed by  the  plaintiff  and  respondent,  is  one  for  fraudulent  represent- 
ations in  the  sale  of  a  certain  stallion  made  by  the  defendant  to  the 
plaintiff. 

•  The  appellant  contends  that  the  action  is  one  for  breach  of 
warranty,  and  that  as  the  defendants  in  their  separate  answers 
pleaded  the  six-year  statute  of  limitations,  and  as  more  than  six 
years  had  elapsed  after  the  making  of  the  contract  and  before  the 
commencement  of  the  action,  the  same  was  barred.  It  is  contended 
by  the  respondents  that  the  Action  was  tried  in  the  court  below 
entirely  upon  the  theory  that  the  action  was  one  for  damages  for 
fraudulent  representations  made  by  the  defendants,  and  not  dis- 
covered by  the  plaintiff  until  about  five  years  after  the  representa- 
tions were  made ;  that  the  issue  as  to  the  statute  of  hmitations  was 
entirely  ignored  in  the  trial  of  the  case,  and  that  the  question  was 
not  presented  to  the  court  below  either  by  motion,  objection  to  tes- 
timony, or  request  for  instructions  to  the  jury:  and  that  that  ques- 
tion now  cannot  be  raised  for  the  first  time  in  this  court.  We  are 
inclined  to  take  the  view  that  the  respondent  is  right  in  his  con- 
tention, as  it  is  nowhere  disclosed  by  the  record  that  this  question 
w^as  raised  in  any  form  at  the  trial  in  the  court  below,  either  by  in- 
structions requested  of  the  court  or  on  the  motion  for  a  new  trial. 
Taking  this  view  of  the  case  that  the  action  was  one  for  fraudulent 
representations  made  by  the  defendants,  it  will  not  be  necessary  to 
discuss  or  decide  the  question  as  to  the  statute  of  limitations ;  the 
rule  being  well  settled  in  this  court  that  no  questions  not  presented 
to  the  court  below  in  some  form  at  the  trial  and  a  rilling  had 
thereon  can  be  raised  in  this  court.  Parrish  et  al.  v.  Mahany  et  al., 
12  S.  D.  278,  81  N.  W.  295;  Xoyes  v.  Brace,  9  S.  D.  603;  70  N. 
W.  846;  Dowdle  V.  Coniue,  9  S.  D.  126,  68  N.  W.  194;  Gaines  v. 
White,  2  S.  D;  410,  50  N.  W.  901. 

The  contention  of  the  appellant  that  the  court  erred  in  admit- 
ting certain  evidence  given  on  the  trial  by  the  plaintiff,  under  the 
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general  objection  that  it  was  incompetent,  irrelevant,  and  imma-; 
terial,  cannot  be  considered  by  this  court,  as  no  specific  objection 
was  pointed  out.  This  court  has  repeatedly  held  that  a  general  ob- 
jection is  insufficient,  and  that  this  court  will  not  review  or  consider 
such  an  objection  unless  it  clearly  appears  that  the  objection  could 
not  have  been  obviated  had  the  same  been  specifically  pointed  out. 
Caledonia  Gold  Min.  Co.  v.  Moonan,  3  Dak.  189,  14  N.  W.  426; 
Pitts  Agr.  Works  v.  Young,  6  S.  D.  557,  62  N.  W.  432 ;  St.  Croix 
Lumber  Co.  v.  Pennington,  2  Dak.  467,  11  N.  W.  497;  State  v. 
La  Croix,  8  S.  D.  369,  66  N.  W.  944;  Mathews  v.  Silvander,  14 
S.  D.  505,  85  N.  W.  998. 

It  is  further  contended  by  appellants  that  there  was  misconduct 
of  the  jury,  in  that  the  verdict  arrived  at  was  a  quotient  verdict, 
and  an  affidavit  of  10  of  the  jurors  was  presented  to  the  trial  court 
in  support  of  this  contention.  An  affidavit  of  8  of  the  same  jurors, 
however,  was  presented  on  the  part  of  the  respondent,  correcting 
their  former  affidavit,  and  the  trial  court  seems  to  have  held  that 
the  evidence  was  insufficient  to  support  the  appellant's  contention. 
We  are  unable  to  say  from  the  affidavits  presented  that  the  decision 
of  the  trial  court  was  not  fully  ^sustained  by  the  sarhe,  and  the  de- 
cision of  the  trial  court  is  therefore  conclusive  upon  this  court. 
This  case  is  not  ruled  by  the  case  of  Long  v.  Collins,  12  S.  D.  62 1^ 
82  N.  W.  95,  for  the  reason  that  in  that  case  the  evidence  conclu- 
sively established  the  fact  that  the  verdict  was  a  quotient  verdict, 
and  made  upon  an  agreement  of  12  jurors  to  abide  by  the  result  of 
the  addition  and  division  of  the  sums  set  down  by  the  respective 
jurors. 

The  appellant  also  contends  that  certain  instructions  given  at 
the  request  of  the  respondent  were  erroneous,  and  did  not  correctly 
state  the  law  applicable  to  the  case,  and  that  an  instruction  requested 
by  the  appellant  and  refused  by  the  court  should  have  been  given. 
The  instructions  given  at  the  request  of  the  respondent  and  excepted 
to  are  as  follows:  "(i)  You  are  instructed  that  as  a  matter  of  law, 
when  a  seller  of  personal  property  gives  a  warranty  or  makes  repr? 
resentations  in  respect  to  the  kind  or  quality  of  the  goods  or  chat- 
tels sold,  that  he  is  bound  to  know  whether  as  a  matter  of  fact  bis 
warranty  or  representations  are  true,  and  that,  if  a  buyer  buys  from 
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him  upon  the  strength  of  such  representations  or  warranty,  he  has  a 
right  to  hold  the  seller  responsible  and  accountable  if  such  warranty 
fails  or  such  representations  are  untrue.  It  is  the  duty  of  a  person 
giving  a  warranty  or  making  representations  as  to  the  kind  or 
quality  of  goods  sold  to  ascertain  and  know  whether  such  warranty 
or  representations  are  true  or  not.  (2)  You  are  instructed  in  this* 
case  that  if  you  find  from  the  evidence  that  the  horse  in  question 
was  purchased  by  plaintiff  from  the  defendants  under  the  warranty 
that  he  was  a  standard  bred  stallion  of  Clydesdale  stock,  or  was 
represented  by  defendants  to  plaintiff  to  be  of  a  standard  and  pure 
bred  Clydesdale  stock  and  entitled  to  registration,  and  that  plaintiff 
purchased  said  animal  from  the  defendants  relying  upon  such  rep- 
resentation and  warranty,  then  the  defendants  are  liable  to  plaintiff 
for  any  damage  caused  by  reason  of  the  failure  of  such  warranty 
or  the  falsity  of  such  representation,  even  though  the  defendants  be- 
lieved them  to  be  true  at  the  time  they  were  made.  *  *  *  (6)  I 
further  instruct  you  that  in  ascertaining  the  value  of  the  horse  as  he 
would  have  been  had  he  been  of  pure  Clydesdale  stock  it  is  not 
necessary  that  you  should  take  the  price  at  which  he  was  sold,  for 
plamtiff  is  entitled  to  receive  the  benefit  of  the  value  of  such  a  horse 
as  was  indicated  by  the  purported  certificate  of  ,  pedigree,  evj^n 
though  he  was  worth  more  than  $500;  the  measure  of  damages 
being  limited,  however,  to  the  sum  of  $500,  as  set  up  in  the  com- 
plaint. As  an  illustration  of  the  foregoing  principle,  and  as  an  il- 
lustration only,  if  you  find  that  the  horse  in  question  would  have 
been  worth  $500  if  he  had  been  as  represented  by  the  defendants, 
and  by  the  purported  certificate  of  pedigree,  and  if  you  find  that  a 
grade  horse  of  the  age  and  condition  of  the  one  sold  would  be 
worthless,  for  stock  purposes,  then  the  amount  of  damages  would 
be  the  sum  of  $500,  and  if  you  find  that  a  horse  such  as  was  rep- 
resented by  the  defendants  and  by  the  purported  certificate  of  ped- 
igree was  of  a  greater  value  than  that  actually  paid  by  plaintiff  to 
diefendants  you  have  a  right  to  fix  whatever  value  you  think  the 
evidence  will  warrant  and  deduct  therefrom  what  would  be  the 
value,  if  any,  of  A  similar  horse,  except  that  he  be  of  mixed  blood 
artd  without  a  pedegree,  and  the  difference  will  be  the  amount  of 
recovery  for  the  plaintiff,  if  you  find  for  the  plaintiff  at  all."    The 
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instruction  requested  by  the  appellant  and  refused,  and  to  which 
refusal  the  appellant  excepted,  is  as  follows:  '*I  charge  you  as  a 
matter  of  law  that  a  party  cannot  be  guilty  of  fraudulent  conceal- 
ment of  a  fact,  or  a  fraudulent  failure  to  disclose  a  fact,  unless  he 
has  knowledge  of  the  fact  actual  or  constructive.  So,  in  this  case, 
should  you  find  from  the  evidence  that  the  stallion  in  dispute  was 
not  registered,  and  did  not  have  the  pedigree  as  stated  by  defend- 
ants, and  should  you  further  find  that,  in  making  the  statements 
regarding  these  facts,  defendants  believed  them  to  be  true,  and 
acted  in  good  faith,  then  and  in  that  event  defendants  are  not 
chargeable  with  fraudulent  concealment,  nor  with  fraudulent  fail- 
ure to  disclose  such  facts/'  The  instructions  given  at  the  request 
of  the  respondent  in  our  opinion,  stated  the  law  correctly  as  ap- 
plicable to  this  case.  It  was  claimed  by  the  respondent,  and  there 
was  evidence  tending  \o  support  the  claim,  that  the  defendants  in 
1894  sold  to  the  respondent  the  stallion  in  controversy,  represent- 
ing it  to  be  a  standard  bred  Clydesdale  stallion,  and  that  the  appel- 
lant gave  the  respcMident  a  certificate  of  pedigree  purporting  to 
have  been  issued  by  the  Clydesdale  Horse  Society  of  Great  Britain 
and  Ireland,  and  that  in  1899  the  respondent  discovered  that  the 
said  certificate  of  registry  was  forged  and  fraudulent,  and  that  the 
said  stallion  was  not  a  pure  bred  Clydesdale  stallion  as  represented, 
hut  was  a  grade  or  mixed  blood  stallion,  and  for  that  reason  he 
was  practically  worthless  to  the  respondent  for  breeding  purposes. 
It  was  claimed  by  the  defendants  ,and  there  was  evidence  tending 
to  prove  the  same,  that  they  did  not  know  the  certificate  was  a 
forgery  and  believed  at  the  time  that  it  was  a  genuine  certificate. 
The  rule  applicable  to  such  a  case  is  stated  in  subdivision  2,  §  1201, 
Rev.  Civ.  Code:  "Actual  fraud,  within  the  meaning  of  this  chap- 
ter, consists  in  any  of  the  following  acts,  committed  by  a  party  to 
the  contract,  or  with  his  connivance  with  intent  to  deceive  another 
party  thereto,  or  to  induce  him  to  enter  into  the  contract  1***2. 
The  positive  assertion  in  a  manner  not  warranted  by  the  informa- 
tion of  the  person  making  it,  of  that  which  is  not  true,  though  he 
"believes  it  to  be  true."  It  will  be  observed  that  the  instructions  re- 
quested by  the  respondent  and  given  by  the. court  are  consistent  with 
the  provisions  of  the  Code  above  given,  and  that  the  instruction  as 
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requested  by  the  appellant  ai»d  refused  by  the  court  was  in 
contravention  to  this  provision  of  the  Code.  The  court  was  clearly 
right,  therefore,  in  giving  the  instructions  requested  by  the  respond- 
ent and  in  refusing  the  one  requested  by  the  appellant. 

The  court,  in  addition  to  these  instructions  given  at  the  re- 
quest of  the  respondent,  gave  the  following  instructions  requested 
by  the  defendant:  "(2)  I  further  charge  you  that  the  law  is,  if  a 
|')erson  represents  a  material  fact  to  be  true  to  his  own  personal 
knowledge,  where  he  does  not  know  whether  it  is  true  or  not,  in- 
stead of  merely  expressing  an  opinion  or  belief,  and  the  representa- 
tions are  untrue,  he  is  guilty  of  falsehood  and  fraud  even  though 
he  may  think  it  true.  But  this  rule  is  not  applicable  to  cases  where 
a  person  states  facts  which  are  not  susceptible  of  personal  knowl- 
edge, or  where  the  party  discloses  the  information  upon  which  he 
bases  his  opinion,  or  is  made  under  such  circumstances  as  to  show 
that  the  party  intends  merely  to  give  his  belief  as  to  the  facts 
stated.  In  such  a  case  the  statement  will  not  amount  to  fraud  if 
made  innocently  and  in  the  bona  fide  belief  diat  it  is  true.  (3)  In 
this  case  it  is  not  claimed  that  defendants  had  any  actual  personal 
knowledge  of  the  pedigree  or  registration  of  the  stallion  in  question. 
And  should  you  find  from  the  evidence  that  in  making  representa- 
tions complained  of  defendants  referred  to  the  written  pedigree  as 
I  he  basis  of  their  statements  or  made  statements  from  which  it 
must  have  been  inferred  that  such  opinion  was  based  on  such  pedi- 
gree, that  they  believed  the  pedigree  and  their  statements  to  be  true, 
and  that  they  acted  innocently  and  in  good  faith,  they  are  not  guilty 
of  fraud,  even  though  you  may  find  the  said  pedigree  false  and 
untrue.''  In  addition  thereto,  the  court  ojn  its  own  motion  very 
fully  and  correctly,  instructed  the  jury  as  to  the  law  applicable  to 
this  case,  and,  as  no  exceptions  were  taken  .to  this  charge,  the  law 
as  given  by  the  court  must  be  regarded  as  the  law  of  the  case.  The 
contention  of  counsel  for  appellant  that  the  instructions  tended  to 
confuse  pr  mislead  the  jury  is  in  our  opinion  entirely  unsupported. 

Finding  no  error  in  the. record,  the  judgment  of  .the  court  be- 
low and  order  denying  a  new.  trial  are  affirmed. 

FULLER,  P.  J.,  dissents. 
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MALMBERG  v.  PETERSON   (CHILSON  et  al.,  Interveners.) 

Rev.  Civ.  Code,  §  2035,  provides  tbat  an  inferior  lienor  may  re- 
deem the  property,  as  the  owner  might,  from  the  superior  lien,  and  be 
subrogated  to  all  benefits  of  the  superior  Hen-;  section  2451  defines 
constructive  notice  as  notice  imputed  by  law  to  one  not  having  actual 
notice;  and  section  2452  provides  that  every  person  who  has  actual 
notice  of  circumstances  sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  and  who  omits  to  make  such  inquiry  with  rea- 
sonable diligence,  is  deemed  to  have  constructive  notice  of  the  fact  it- 
self. A  second  mortgagee  paid  the  first  mortgagee  the  amount  due  him,, 
but  no  assignment  or  Indorsement  was  made  on  the  papers  delivered, 
and  no  assignment  of  the  mortgage  taken,  and  thereafter  the  second 
mortgage  was  foreclosed  by  advertisement  and  plaintiff  purchased.  Be- 
fore purchasing  he  made  inquiries  of  the  first  mortgagee,  who  stated 
that  his  mortgage  had  been  paid  and  satisfied;  but  plaintiff  did  not  in- 
quire who  had  paid  it.  Held,  that  plaintiff  had  constructive  notice  of 
the  rights  of  the  second  mortgagee  under  his  redemption. 

(Opinion  filed,  July  11,  1906.) 

Appeal  from  Circuit  Court,  Day  County.  Hon.  J.  H,  McCoy, 
Judge. 

Actions  by  A.  O.  Chilson  and  another  against  Elmer  E.  Youngs 
and  others  to  foreclose  a  mortgage,  and  by  Carl  Malmberg  to  quiet 
title  to  the  mortgaged  premises,  in  which  Chilson  and  Haugen  in- 
tervened. The  actions  were  consolidated,  and  from  a  judgment 
foreclosing  the  mortgage,  Malmberg  appeals.     Affirmed. 

Scars  &  Patter,  for  appellant.  Alley  &  Atulersan,  for  respond- 
ents. 

CORSON,  J.  This  is  an  appeal  by  Carl  Malmberg  from  the 
judgment  and  from  the  order  denying  a  new  trial.  The  respond- 
ents, Chilson  and  Haugen,  commenced  an  action  to  foreclose  a  cer- 
tain mortgage  executed  by  Ehner  E.  Youngs  and  wife  to  Gilbert  D. 
Peterson,  to  which  the  appellant  in  this  action  filed  an  answer. 
Subsequently  the  appellant  commenced  an  action  to  quiet  his  title 
to  the  premises  covered  by  the  mortgage  to  Peterson,  in  which  ac- 
tion the  respondents  Chilson  and  Haugen,  filed  a  complaint  in  in- 
tervention. The  two  actions  were  consolidated  and  tried  as  one 
action  by  the  court  without  a  jury.  The  facts  necessary  to  a  proper 
understandinjr.pf  the  questions,  presented  in  this  cas^,  may  be 
briefly  stated  as  follows:  In.  1898.  Youngs  and  wife,  being  the  pwn- 
ei:s, of  certain  lots  in  the  city  of  Webster,  Day  county,  mortgaged 
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the  same  to  Peterson  to  secure  the  payment  of  a  note  for  $3CX). 
Subsequently  in  1899  Youngs  and  wife  mortgaged  the  same  prop- 
erty to  one  Taylor  to  secure  the  payment  of  a  certain  note,  and  this 
mortgage  was  assigned  by  Taylor  to  the  respondents,  Chilson  and 
Haugen.  Subsequently  in  1902  Youngs  and  wife  mortgaged  the 
same  property  to  Chilson  and  Haugen  to  secure  the  payment  of  a 
note  for  $250.  While  Chilson  and  Haugen  were  the  owners  of  the 
two  mortgages,  they  paid  Peterson  the  amoimt  due  en  the  first 
note  and  mortgage,  and  Petersen  delivered  to  them  the  note  and 
mortgage  and  a  satisfaction  of  the  same  duly  executed.  Xo  assign- 
ment or  indorsement  of  any  kind  was  made  on  the  papers  so  de- 
livered. Some  .time  thereafter  Chilson  and  Haugen  foreclosed  by 
advertisement  the  last  mortgage  made  to  them,  and  the  same  was 
purchased  at  the  sale  by  one  Mrs.  Meyer,  w\ho  subsequently  sold 
and  delivered  the  certificate  of  sale  to  the  appellant  in  this  action, 
and  a  deed  thereon  was  subsequently  issued  to  him.  Chilson  and 
Haugen,  in  the  spring  of  1905,  commenced  the  action  to  foreclose 
the  Peterson  mortgage,  claiming  to  be  the  owners  of  the  same  by 
reason  of  the  payment  of  the  amount  due  thereon,  paid  by  them  as 
subsequent  mortgagees  to  protect  their  interests  as  such  mortgagees. 
The  appellant  filed  an  answer,  admitting  the  execution  of  the  mort- 
gage by  Youngs  and  wife  to  Peterson,  but  claimed  that  before  pur- 
chasmg  the  said  certificate  of  sale  from  Mrs.  Meyer  he  ascertained 
from  the  record  the  existence  of  the  mortgage  to  Peterson,  and 
thereupon  he  made  inquiries  of  Peterson  as  to  his  said  mortgage, 
and  was  informed  by  him  that  the  same  had  been  paid  and  satis- 
fied, and  that  by  reason  of  these  facts  he  is  entitled  to  the  property, 
free  and  clear  of  the  said  Peterson  mortgage. 

The  court,  however,  in  its  eighth  finding  of  facts,  finds  as  fol- 
lows :  "That  the  defendant  Carl  Malmberg,  at  the  time  of  the  pur- 
chase of  the  hereinbefore  described  premises,  knew  that  the  mort- 
gage in  finding  ^o,  i  above  described  was  not  paid  by  Elmer  E. 
Youngs  and  Lora  A.  Youngs,  or  by  either  of  them,  or  by  any  per- 
son for  them,  and  that  said  defendant  Malmberg  had  such  informa- 
tion in  relation  thereto  as  to  put  a  reasonably  prudent  and  cautious 
man  upon  his  inquiry,  and  that  in  pursuing  such  inquiry  said  Malm- 
berg did  not  exercise  such  diligence  as  a  reasonably  prudent  man 
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should  have  exercised  under  the  circumstances."  This  finding  is 
challenged  by  the  appellant  as  not  being  supported  by  the  evidence. 
It  appears  from  uncontradicted  evidence  that  the  appellant,  before 
purchasing  the  certificate  of  sale  of  Mrs.  Meyer,  examined  the  rec- 
ord and  ascertained  therefrom  the  existence  of  the  Peterson  mort- 
gage, and  that  he  thereupon  went  to«  Peterson  and  asked  him 
in  regard  to  this  mortgage,  and  was  informed  by  him  that  the 
mortgage  was  fully  paid  up.  No  further  inquiries  were  made  by 
the  appellant  in  regard  to  this  mortgage.  It  also  appears  by  the 
undisputed  evidence  that  the  mortgage  has  never  been  paid  by 
Youngs  or  wife,  or  by  any  person  for  them,  and  that  the  payment 
of  the  same  by  Chilson  and  Haugen  was  made  by  them  to  protect 
their  two  subsequent  mortgages,  and  that  Peterson  was  so  informed 
at  the  time  they  made  the  payment.  The  appellant,  when  a  witness 
on  his  own  behalf,  testified  as  follows:  "I  went  and  asked  Mr. 
Peterson  if  he  had  a  mortgage  against  this  piece  of  land,  and  how 
much  he  had  against  it — that  is,  the  mortgaged  premises  in  con- 
troversy; and  he  told  me  that  it  was  paid  and  satisfaction  issued, 
and  I  went  out,  and  after  receiving  that  information  from  him  I 
made  this  purchase.  I  relied  upon  and  believed  what  Mr.  Peterson 
told  me,  and  I  made  the  purchase,  supposing  and  believing  that 
this  Peterson  mortgage  had  been  paid.''  On  cross-examination  he 
testified  that  Peterson  did  not  tell  him  at  the  time  who  paid  the 
mortgage,  and  he  made  no  inquiries  of  him  as  to  who  made  the 
payment.  It  will  thus  be  seen  that  the  appellant  made  no  inquiries 
calculated  to  illicit  from  Peterson  who  paid  the  mortgage  or  under 
what  circumstances  the  same  was  paid,  and  he  must  therefore  be 
regarded  as  having  constructive  notice  of  all  the  facts  which  by 
further  inquiries  he  could  have  ascertained.  Sections  2451,  2452. 
Rev.  Civ.  Code,  provide  as  follows: 

"Sec.  2451.  Constructive  notice  is  notice  imputed  by  the  law 
to  a  person  not  having  actual  notice. 

"Sec.  2452.  Every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  par- 
ticular fact,  and  who  omits  to  make  such  inquiry  with  reasonable 
diligence,  is  deemed  to  have  constructive  notice  of  the  fact  itself." 

It  is  clear,  therefore,  that  the  appellant  did  not  make  such  in- 
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quiries  in  regard  to  the  payment  of  the  mortgage  as  the  informa- 
tion he  had  received  from  the  record  required  him  to  make.  The 
finding  of  the  court  is  evidently  based  upon  the  theory  that  appellant 
had  constructive  notice  of  all  the  facts  that  he  could  have  ascer- 
tained by  proper  inquiries,  and  the  findine  is  therefore  fully  sus- 
tained by  the  evidence. 

Section  2035  of  our  Revised  Civil  Code  provides  as  follows: 
"One  who  has  a  lien  inferior  to  another  upon  the  same  property, 
has  a  right:  (i)  To  redeem  the  property  in  the  same  manner  as 
its  owner  might,  from  the  superior  lien;  and  (2)  to  be  subrogated 
to  all  the  benefits  of  the  superior  lien  when  necessary  for  the  pro- 
tection of  his  interests,  upon  satisfying  the  claim  secured  thereby." 
Chilson  and  Haugen  had  thq  undoubted  right  under  the  statute  o 
\)^y  the  Peterson  mortgage  and  to  be  subrogated  to  all  the  rights 
of  Peterson  therein.  It  was  the  duty  of  the  appellant,  therefore, 
to  ascertain  by  whom  and  for  what  reason  the  Peterson  mortgage 
was  paid.  The  appellant  must  be  presumed  to  know  the  law*,  and 
to  know  that  the  payment  might  be  made  by  the  holder  of  a  sub- 
sequent lien  on  the  property  and  that  in  such  case  the  party  paying 
would  have  the  right  to  be  subrogated  to  all  the  rights  of  Peterson, 
the  mortgagee.  The  fact  that  the  mortgage  was  recorded  and  no 
satisfaction  or  assignment  of  the  same  appeared  upon  the  record 
was  notice  to  him  as  a  prudent  man  that  he  should  not  only  have 
inquired  of  Peterson  as  to  whether  or  not  the  mortgage  was  paid, 
but  he  should  have  pursued  the  inquiry  by  ascertaining  by  whom 
the  payment  was  made,  and  followed  that  up  by  inquiries  as  to  their 
reasons  for  paying  the  same.  The  appellant,  therefore,  failing  to 
make  the  necessary  inquiries,  the  law  cannot  regard  him  as  an  in- 
nocent purchaser  without  notice,  and  his  contention  that  he  is  pro- 
tected in  the  purchase  of  the  certificate  and  is  entitled  to  the  prop- 
erty by  virtue  of  the  deed  issued  thereon  as  against  the  claims  of 
Chilson  and  Haugen  cannot  be  sustained. 

The  contention  of  appellant  that  Chilson  and  Haugen  should 
have  taken  an  assignment  of  the  Peterson  mortgage  at  the  time  they 
paid  the  same  and  had  the  same  recorded  is  not  tenable.  The  law 
does  not  require  a  subsequent  purchaser  or  incumbrancer,  who  pays 
off  a  prior  mortgage  or  lien,  to  take  any  assignment  of  the  same, 
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or  to  do  more  than  was  done  by  Chilson  and  Haiigen  in  this  case, 
and  to  impose  such  a  duty  upon  the  party  paying  off  a  prior  lien 
Would  sometimes  defeat  the  very  object  of  the  statute;  for  the 
party  holding  the  prior  lien  might  refuse  to  make  such  an  assign- 
ment, as  was  done  in  the  case  at  bar.  It  is  sufficient,  therefore,  if 
the  subsequent  lienholder  pays  off  the  prior  lien,  and  when  it  is  so 
paid,  the  subsequent  lienholder  by  virtue  of  the  statute .  becomes  in 
contemplation  of  law  the  assignee  of  the  prior  lien,  and  is  subro- 
gated to  all  the  rights  of  the  prior  lienholder. 

In  our  opinion,  the  judgment  of  the  circuit  court  w^as  right, 
and  the  judg-ment  and  order  denying  a  new  trial  arc  affirmed. 


STATE  V.  KAPELINO. 

It  is  not  neciessary,  in  a  criminal  prosecution,  for  the  state  to  pro- 
duce all  its  eyewitnesses  to  the  transaction. 

Where,  in  a  prosecution  for  assault  with  a  dangerous  weapon,  it 
appeared  that  prior  to  the  assault  there  was  a  heated  discussion  at  a 
certain  house  between  the  persons  present,  including  defendant,  who 
engaged  in  a  controversy  with  some  of  them,  but  the  person  assaulted 
was  not  in  the  party,  evidence  as  to  the  various  conversations  taking 
place  at  such  house  did  not  constitute  part  of  the  res  gestae. 

The  admission  or  rejection  of  evidence  as  part  of  the  res  gestae 
lies  largely  in  the  discretion  of  the  trial  court,  and  Its  ruling  will  not 
be  disturbed,  where  it  exercises  that  discretion,  and  the  appellate  court 
cannot  clearly  see  that  it  has  acted  erroneously  in  so  doing. 

In  a  prosecution  for  assault  with  a  dangerous  weapon,  the  court 
properly  instructed,  the  jury  on  the  law  of  intoxication  in  the  language 
•of  the  statute,  and  that  it  was  for  the  jury  to  determine  whether  de- 
fendant's mind  was  in  such  condition  that  he  knew  right  from  wrong 
or  the  probable  consequences  or  result  of  his  act. 

Where,  in  a  prosecution  for  assault  with  a  dangerous  weapon,  the 
court  correctly  charged  on  the  law  of  intoxication  as  a  defense  In  the 
language  of  the  statute,  it  was  not  required  to  repeat  the  instruction 
by  giving  it  in  the  form  requested  by  defendant. 

Where,  in  a  prosecution  for  assault,  the  jury  were  authorized  by 
the  evidence  to  find  defendant  guilty  of  an  assault  with  a  deadly 
weapon,  with  intent  to  murder,  as  charged  in  the  information,  or  of 
assault  with  intent  to  do  bodily  harm  with  a  sharp  or  dangerous 
weapon,  as  found  by  their  verdict,  the  court  correctly  charged  that,  if 
defendant  was  not  guilty  of  either  of  those  offenses,  the  jury  ipust 
acquit  him,  and  properly  refused  to  instruct  that  they  might  convict 
him  of  assault  and  battery  simply. 
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Where,  under  a  statute,  there  are  degrees  of  crime,  and  the  jury 
are  charged  with  the  duty  of  finding  the  degree,  it  is  proper  for  the 
court  to  Instruct  in  respect  to  the  acts  necessary  to  constitute  the  crime 
in  each  degree;  but,  where  the  offense  charged  is  not  divided  into  de- 
grees, the  court  is  not  required  to  charge  as  to  an  offense  that  might 
be  included  in  the  charge  made,  but  which  the  evidence  would  not  war- 
rant. 

(Opinion  filed,  July  11,  1906.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  W.  G. 
Rick,  Judge. 

John  Kspelino  was  convicted  of  assault,  and  appeals.  Affirmed. 

Joseph  B.  Moore,  for  appellant.  Philo  Hall,  Atty,  Gen.,  Win, 
H,  Parker,  Stcrte's  Atty,,  and  Robert  P,  Ste^vart,  for  the  State. 

CORSON,  J.  Upon  an  information  duly  fined,  charging  the 
plaintiff  in  error  with  an  assault  with  intent  to  commit  murder,  by 
the  use  of  a  deadly  weapon,  he  was  convicted  of  the  crime  of  an 
assault  with  a  sharp  and  dangerous  weapon  with  intent  to  do  bod- 
ily harm.  Tt  is  disclosed  by  the  evidence  that  the  plaintiff  in  error, 
who  will  hereafter  be  denominated  the  defendant,  inflicted  two 
wounds  upon  the  person  named  in  the  information  by  means  of  a 
knife,  about  8  inches  in  length  and  i5<2  inches  in  breadth,  one  of 
which  on  the  body  near  the  sixth  rib  and  the  other  just  below  the 
left  groin.  It  is  also  disclosed  by  the  record  that  the  defendant  and 
injured  party  with  a  number  of  other  young  men  had  spent  the 
evening,  until  about  1 1  o'clock,  at  the  house  of  one  Zurich ;  that 
the  party  broke  up  and  on  their  way  home  engaged  in  snowballing, 
in  which  the  defendant  seems  to  have  taken  part ;  that  the  defendant, 
who  lived  near  by,  left  the  party  and  was  gone  two  or  three  min- 
utes, when  he  returned  armed  with  a  large  knife,  and  almost  im- 
mediately thereafter  he  stabbed  the  injured  party  with  said  knife, 
giving  him  the  wounds  above  described.  It  is  also  disclosed  by  the 
record  that  the  defendant,  while  at  the  house  of  Zurich  with  the 
others,  drank  quite  freely  and  was  somewhat  intoxicated.  It  was 
the  theory  of  the  prosecution  that,  at  the  time  he  left  the  party,  he 
went  to  his  house  and  procured  the  knife  used  in  stabbing  Bocich, 
and  the  evidence  of  the  witnesses  seems  to  have  warranted  the  cor- 
rectness of  this  theory,  as  the  knife  was  not  of  such  a  character  as 
is  usually  carried  by  persons  on  ordinary  occasions.     The  principal. 
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errors  assigned  by  the  defendant  for  a  reversal  of  the  judgment 
are :  ( i )  That  the  court  erred  in  refusing  to  require  the  state's  at- 
torney to  call  as  witnesses,  on  the  part  of  the  state,  all  of  the  per- 
sons who  were  present  at  the  time  the  injuries  were  inflicted  and 
who  were  present  in  court,  that  they  might  be  cross-examined  by 
the  defendant;  (2)  that  the  court  erred  in  refusing  to  permit  the 
defendant  to  prove  what  occurred. at  the  house  of  Zurich,  while 
tne  parties  were  there  present,  as  a  part  of  the  res  gestae;  (3)  that 
the  court  erred  in  refusing  to  give  an  instruction  requested  by  the 
defendant  as  to  the  effect  of  intoxication  as  a  defense  to  the  charge ; 
and  (4)  that  the  court  erred  in  refusing  to  instruct  the  jury  that 
the  defendant,  under  the  charge  in  the  information,  might  be  con- 
victed of  simple  assault  and  battery. 

I.  On  the  trial  of  the  case  the  state's  attorney  called  a  num- 
ber of  witnesses,  who  testified  fully  as  to  what  occurred  at  the  time, 
immediately  preceding,  and  immediately  susequent  to,  the  infliction 
of  the  injuries  by  the  defendant  upon  the  person  of  Bocich,  and 
rested.  The  defendant  then  moved  that  the  court  require  the  state's 
attorney  to  call  other  witnesses  who  were  present  in  court,  to 
enable  the  defendant  to  cross-examine  them.  This  request  was  de- 
nied by  the  court,  and  this  refusal  is  assigned  as  error.  It  is  con- 
tended by  the  defendant  that  it  was  the  duty  of  the  state's  attorney 
to  C3.\l  these  persons  as  witnesses,  but  in  our  opinion  the  court  was 
right  in  refusing  this  request.  It  appears  from  the  evidence  that 
there  was  a  large  number  of  persons  constituting  the  party  at 
Zurich's  house,  who  came  away  together,  all  of  whom  participated 
in  the  snowballing  which  seemed  to  be  as  to  all  parties  of  a  friendly 
nature,  except  the  defendant,  who  appears  to  have  become  angry  for 
some  reason,  and  to  have  left  the  party  for  a  few  minutes,  and  on 
returning  used  the  knife  as  above  stated.  The  law  of  this  state 
does  not  require  the  production  of  all  the  eyewitnesses  to  the  trans- 
action on  the  part  of  the  state,  and,  in  the  absence  of  such  a  re- 
quirement, we  are  not  inclined  to  adopt  such  a  rule  of  practice. 
The  rule  contended  for  by  the  defendant  was  established  in  Eng- 
land at  an  early  date,  when  defendants  in  criminal  cases  were  not 
allowed  the  aid  of  counsel  in  making  their  defense,  and  is  not  ap- 

Vol,  aO.  S.  D.  88. 
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plicable  in  this  state,  where  defendants  are  not  only  permitted  to 
have  aid  of  counsel,  but,  when  unable  to  employ  counsel,  the  same 
is  furnished  by  the  county,  and  are  also  entitled  to  compulsory  pro- 
cess of  the  court  to  compel  the  attendance  of  their  witnesses.  The 
rule  contended  for  by  the  defendant  does  not  seem  to  have  been 
generally  adopted  in  this  country,  unless  there  were  special  circum- 
stances requiring  the  enforcement  of  such  a  rule,  except  in  the  state 
of  Michigan.  The  rule  as  established  by  the  learned  court  of  that 
state  does  not  meet  with  our  approval.  We  are  inclined  to  adopt 
the  rule,  which  seems  to  us  the  more  reasonable  one,  of  leaving  the 
state  to  make  out  its  case  by  such  witnesses  as  it  may  choose  to  ex- 
amine, and  leaving  the  defendant  to  rebut  the  same  by  such  wit- 
nesses as  he  may  choose  to  call.  This  seems  to  be  the  view  of  the 
Supreme  Court  of  North  Dakota  in  the  analogous  case  of  State  v. 
McGahey,  3  N.  D.  293,  55  X.  W.  753,  in  which  that  learned  court 
reviewed  the  authorities  and  concluded,  as  stated  in  the  headnote, 
as  follows :  "No  duty  rests  upon  the  prosecution  in  a  criminal  case 
to  produce  and  swear  as  witnesses  for  the  state  all  the  eyewitnesses 
to  the  transaction,  where  the  testimony  of  the  witnesses  called,  or 
some  of  them,  is  direct  and  positive,  and  apparently  covers  the  en- 
tire transaction."  Such  was  the  case  at  bar.  Several  witnesses 
called  by  the  state  were  present  and  eyewitnesses  of  the  transaction 
and  detailed  very  fully  all  that  occurred  immediately  prior  to,  at 
the  time,  and  immediately  subsequent  to,  the  infliction  of  the  injury 
complained  of.  The  court  committed  no  error,  therefore,  in  re- 
fusing to  require  the  state's  attorney  to  call  other  witnesses  then 
present  in  court. 

2.  The  defendant  sought,  on  cross-examination  of  the  witness- 
es on  the  part  of  the  state,  to  show  that  there  was  a  heated  discus- 
sion between  the  parties  present  at  Zurich's,  during  the  time  they 
were  thefe,  in  regard  to  the  Greek  and  Catholic  religions,  and  that 
some  angry  words  passed  between-  some  of  the  parties  and  Kapc- 
lino;  but,  so  far  as  the  questions  in  the  case  indicate,  there  were 
no  words  between  the  injured  party  and  Kapelino.  The  nature  of 
the  questions  may  be  understood  from  the  following  questions  pro- 
pounded to  witnesses  for  the  state :  "You  were  discussing  the  ques- 
tion of  the  Greek  Catholic  and  the  Roman  Catholic  religion,  weren't 
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ybu?"  **Didn't  you  people  get  into  a  quarrel'there  over  the  Greek 
Catholic  Slavonians  and  the  Rbrflan  Catholic  Slavonians;  and  didn't 
Chris  Miljaii  pbiVrid  His  glass  down  oh  the  table  *  *  *  and  say  to 
John  Kapelino,  *If  you  havfc'got  anything  against  Big  Mike  you 
got  it  against  me,  let's  settk  fight  here/  or  words  to  that  effect?^' 
"And  at  that  time  didn't  Jack  Zurich  tell  you  you  must  not  fight? 
Isn't  it  a  fact  that,  at  the  time  Jack  Zurich  tried  to  quiet  you  boys 
down  and  told  you  you  mtist  hot  h^vei'a  fight,  and  yoii  comrnenced 
to  get  rriad?"  Neither  Big  Mike  nor  the  party  speaking  to  Kape- 
lino was  the  party  subsequently  assaulted  and  cut.  It  will  be  fur- 
ther noticed  that  the  assault  committed  on  the  injured. party  by  the 
<iefendant  occurred  sohle  time  subsequently  to  the  breaking  up  of 
the  party  at  Zurich's,  and  that  the  defendant  had  left  the  party  on 
the  way  home  and  returned  again  before  the  difficulty  occured  be- 
tween him  and  the  injured  party.  We  think  the  court  was  there- 
fore clearly  right  in  excluding  the  testimony  as  to  the  various  con- 
versations occurring  at  the  house  of  Zurich,  as  nothing  occurred 
there,  so  far  ais  appears  from  the  questions  propounded  to  the  wit- 
nesses would  indicate,  having  any  material  bearing  ori  the  subse- 
quent conduct  of  the  defendant,  or  which  would  constitute  part  of 
•the  res  gestae,  or  an  excuse  or  justification  of  the  defendant  for  the 
assault. 

The  defendant  also  sought  to  show  by  witnesses  on  the  part 
of  the  defense  these  conversations  occurring  at  the  house  of  Zurich 
prior  to  the  cutting.  This  evidence  was  objected  to  and  excluded 
by  the  court,  and  we  think  properly  excluded,  for  the  reasons  be- 
fore stated.  The  discussion  that  occurred  at  the  house  of  Zurich 
was  clearly  incompetent,  irrelevant,  and  immaterial,  and  did  not 
tend  to  constitute  any  part  of  the  res  gestae.  No  definite  rule  can 
"be  laid  down  as  to  the  admission  or  rejection  of  evidence  as  a  part 
of  the  res  gestae,  and  each  case  must  practically  be  decided  upon 
the  facts  and  circumstances  connected  therewith,  and  hence  much 
discretion  must  necessarily  be  vested  in  the  trial  court  in  the  ad- 
mission or  rejection  of  such  evidence.  People  v.  Wong  Ark,  96 
Cal.  125,  30  Pac.  1 1 15.  Where  the  trial  court  has  exercised  that 
discretion, 'and  the  appellate  court  cannot  clearly  see  that  it  has 
been  erroneously  exercised,  the  ruling  of  the  trial  court  will  not  be 
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disturbed.  It  is  difficult  in  the  case  at  bar  to  discover  any  theory 
upon  which  the  defendant  would  be  entitled  to  the  evidence  sought 
to  be  elicited  as  to  the  discussions  taking  place  between  the  various 
parties  at  the  house  of  Zurich.  It  was  not  shown  that  there  was 
any  violence  used  or  attempted  by  any  of  the  parties  at  the  house 
of  Zurich,  or  that  there  was  anything  more  than  a  heated  discus- 
sion upon  the  subject  of  religion.  No  words  there  used  would  af- 
ford the  defendant  the  slightest  justification  or  excuse  for  the  sub- 
sequent assault  with  the  knife  claimed  to  have  been  made  by  him 
after  he  had  withdrawn  from  the  party  to  a  place  of  safety,  and 
voluntarily  returned  and  made  the  assault  upon  the  injured  party. 
We  are  therefore  unable  to  say  that  anything  occurred  at  the  house 
of  Zurich  which  constituted  a  part  of  the  res  gestae. 

3.  The  instruction  requested  by  the  defendant,  and  refused 
by  the  court,  is  as  follows :  "And  if  you  find  from  the  evidence  in 
this  case  that  the  defendant,  John  Kapelino,  was  intoxicated  at 
the  time  of  the  alleged  commission  of  the  crime  with  which  he 
stands  charged,  the  jury  may  take  into  consideration  that  fact,  in 
determining  the  purpose,  motive,  or  intent  with  which  he  commit- 
ted the  act,  if  you  find  from  the  evidence  in  the  case,  and  beyond  a 
reasonable  doubt,  that  the  defendant  did  cut  Gayo  Bocich,  as  charg- 
ed in  the  information.  And  the  court  further  instructs  you  that  in 
this  case,  if  the  jury  believe  from  the  evidence  that,  at  the  time  of 
the  commission  of  the  alleged  assault  with  intent  to  kill,  the  de- 
fendant was  by  reason  of  intoxication  incapable  of  entertaining  an 
intent  to  kill,  he  cannot  be  convicted  of  an  assault  upon  Gayo  Bo- 
cich, with  intent  to  kill;  but,  if  you  convict  at  all,  it  must  be  of 
some  lesser  offense,  to  which  such  an  intent  is  not  material."  The 
court  subsequently,  in  its  charge  to  the  jury,  fully  instructed  them 
upon  this  subject,  using  the  following  language :  "There  has  been 
some  evidence  introduced  in  this  case  *  *  *  tending  to  show  that 
the  defendant  in  this  case,  John  Kapelino,  at  the  time  of  the  al- 
leged assault,  was  intoxicated  or  drunk.  The  statutes  of  this  state 
*  *  *  provide  as  follows:  *No  act  committed  by  a  person  while  in 
a  state  of  voluntary  intoxication  shall  be  deemed  less  criminal  by 
reason  of  his  having  been  in  such  condition.  But  whenever  the 
actual  existence  of  any  particular  purpose,  motive  or  intent  is  a 
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necessary  element  to  constitute  any  particular  species  or  degree  of 
crime,  the  jury  may  take  mio  consideration  t!ie  fact  that  the  ac- 
cused was  intoxicated  at  the  time  in  determining  the  purpose,  mo- 
tive or  intent  with  which  he  committed  the  act/  *  *  *  I  charge  you 
"*  *  *  that  this  is  competent  evidence  for  you  to  consider  in  determ- 
ining beyond  a  reasonable  doubt  whether  or  not,  at  the  time  of 
makmg  that  assault,  his  mind  was  in'  condition  to  form  an  intent 
of  any  kind  or  form  an  intent  to  kill ;  or,  in  other  words,  whether 
his  mind  was  in  such  condition  that  he  knew  right  from  wrong  or 
the  probable  consequences  or  result  of  his  acts;  and,  in  this  case, 
in  considering  the  evidence  in  reference  to  the  intoxicated  condi- 
tion of  the  defendant,  you  have  the  right  also  to  consider  his  evi- 
dence given  on  the  stand  here  as  to  the  circumstances  and  facts  and 
the  conditions  which  existea  and  took  place  at  the  time  of  the  al- 
leged assault,  in  determining  whether  or  not  his  mind  was  in  such 
condition  at  the  time  that  he  was  capable  of  forming  an  intent  as 
charged  in  this  information."  The  Legislature  having  defined  what 
should  be  the  effect  of  intoxication,  and  how  far  intoxication  should 
be  an  excuse  in  the  commission  of  an  offense,  it  was  proper  for  the 
court  to  give  the  jury  the  instruction  in  the  language  of  the  stat- 
ute, and  the  court  very  correctly  instructed  the  jury,  in  that  con- 
nection, that  it  was  for  them  to  determine  by  their  verdict  whether 
his  mind  was  in  such  condition  that  he  knew  right  from  wrong  or 
the  probable  consequence  or  results  of  his  acts.  In  the  case  of 
People  V.  Odell,  i  Dak.  197,  46  N.  W.  601,  it  was  held  by  the  late 
territorial  Supreme  Court  that:  "Intoxication  may  not  under  any 
circumstances  be  regarded  as  a  defense,  excuse  or  justification  for 
the  commission  of  crime,  unless  in  case  of  a  person  who  performs 
an  act  under  such  a  state  of  intoxication  as  to  be  unaccompanied 
by  volition,  when  he  has  lost  control  of  his  will,  and  is  incapable 
of  forming  a  purpose."  The  instruction  of  the  court  on  its  own 
motion  in  the  case  at  bar  was  full  and  -quite  as  favorable  to. the  de- 
fendant as  the  law  authorized,  and  we  think  the  court,  was  fully 
justified  in  refusing  to  give  the  instruction  requested  by  the  de- 
fendant, for  the  reason  Hxsit  it  did  not  give  or  purport  to  give  the 
language  contained  in  the  statute,  and,  the  coort  having  thus  in- 
strtKffeed  the  jury  cwrectly  upon  tiat  strbject,  it  was  not  reqtdred 
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to  repeat  the  instruction  by  giving  it  in  the  forip  requested  by  the 
defendant.     .    ,  •    •  ,        ;  • 

4.  •  It  is  further  contended  by  th.e  appellant  that  the  court's  re- 
fusal to  instruct  the  jury  that  they  ipight  convict  the  defendant  of 
assault  and  battery  simply  was  a  reversible  error.  This,  contention 
is  clearly  untenable.  The  jury,  under  the  evidence,  were  author- 
ized to  find  the  defendant  guilty ,  of  an  assault  with  a  deadly 
weapon  with  intent  to  murder  , as  charged  in  the  information ;  or 
of  assault  with  intent  to  do  bodily  harm  with  a  sharp  and  dangerous 
weapon,  as  found  by  their  verdict,  and,  if  they  were  not  (Satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant  of  either 
of  these  offenses,  he  was  entitled  to  an  acquittal,  for,  under  the  evi- 
dence, the  jury  would  not  have  been  warranted  in  finding  him 
guilty  of  a  siniple  assault.  Where  as  under  our  statute  there  are 
degrees  of  crime,  and  the  jury  are  charged  with  the  duty  of  finding 
the  degree,  it  is  proper  for  the  court  to  charge  the  jury  in  respect 
to  the  acts  necessary  to  constitute  the  crime  in  each  degree.  State 
V.  Hubbard,  20  S.  D.  148,  104  N.  W.  1120.  But,  where,  as  in  the  case 
at  bar,  the  offense  charged  is  not  divided  into  degrees,  the  court  is 
not  required  to  charge  the  jury  as  to  an  offense  that  might  be  in- 
cluded in  the  charge  made,  but  which  the  evidence  would  not  war- 
rant. Sparf  V.  U.  S.,  156  U.  S.  51,  15  Sup.  Ct.  273;  People  v. 
Lopez,  135  Cal.  23,  66  Pac..965;  People. v.  McNutt,  93  Cal.  658, 
29  Pac.  243;  People  v.  Barry,  90  Cal.  41  ,27  Pac.  62;  People  v. 
Dartmore,  2  N.  Y.  Supp.  310;  State  v.  Robertson,  20  South.  296; 
State  V.  Matthews,  36  South.  50;  Robinson  v.  State,  84  Ga.  674, 
II  S,  E.  544.  There  is  conflict  in  the  decisions  upon  this  subject, 
and  the  learned  counsel  for  the  defendant  has  cited  quite  a  number 
of  authorities  holding  a  different  view ;  but,  in  our  opinion,  the  rule 
as  announced  in  the  cases  cited  is  sustained  by  the  weight  of  au- 
thority and  the  better  reasoning  of  the  courts.  In  the  case  at  bar 
the  defendant,  under  the  information,  could  have  been  legally  con- 
victed either  of  assault  with  intent  to  kill  or  an  assault  with  a 
sharp  or  dangerous  weapon  with  intent  to  do  bodily  injury.;  but, 
under  the  evidence,  he  could  not  have  been  properly  convicted  of 
simple  .  assault  or  assault  and  battery.  The  court  very  properly, 
therefore,  instructed  the  jury  that,  if  he  was  not  guilty  of  either  of 


Digitized  by 


Google 


1906. J  HIN RICKS  v.  BRADY,  599 

thes<^  offenses,  it  was  their  duty  to  acquit  him,  and  this  instruction 
was  favorable  to  the  defendant,  of  which  he  had  no  reasonable 
ground  for  complaint.  The  Supreme  Court  of  California,  in  the 
analogous  case  of  People  v.  Lopez,  supra,  uses  the  following  lan- 
guage :  "Again,  the  instruction  complained  of  was  not  harmful  to 
the  defendant.  The  jury  were  fully  instructed  as  to  the  ingredients 
of  the  offense  of  an  assault  with  intent  to  murder  and  of  an  assault 
with  a  deadly  weapon,  and  were  then,  in  effect,  told  that  if  they 
were  not  satisfied  that  defendant  was  guilty  on  one  of  these  offenses 
they  must  acquit  him  altogether.  It  will  be  presumed  that  they 
heeded  this  instruction  and  performed  their  whole  duty  in  accord- 
ance with  it.  If  they  had  not  been  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  was  guilty  of  either  of  the  higher  crimes, 
but  were  satisfied  that  he  was  guilty  of  assault,  under  the  instruc- 
tions they  would  have  acquitted  him.  The  error,  then,  if  any  was 
committed,  was  favorable  to  the  defendant,  and  the  case  should 
not  be  reversed  on  account  of  it.*' 

We  have  not  overlooked  the  other  errors  assigned,  but,  in  our 
view,  they  have  not  sufficient  merit  to  be  entitled  to  a  special  con- 
sideration. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 


HINRICKS  V.  BRADY. 

Where  the  record  of  a  mortgage  described  the  notes  to  secure 
which  the  mortgage  was  given,  and  specified  the  rate  of  interest  which 
they  ordinarily  drew,  a  purchaser  of  the  mortgaged  premises  was  hound 
by  a  provision  of  the  notes  that  they  should  draw  Increased  Interest 
after  maturity,  and  that  overdue  Interest  payments  should  also  draw 
Increased  Interest,  though  this  provision  was  not  mentioned  in  the 
record. 

A  real  estate  broker  contracted  for  his  principal  to  purchase  land 
for  a  certain  amount  and  assume  the  Incumbrances  as  part  of  the  con- 
sideration. The  record  of  a  mortgage  on  the  land,  while  showing  the 
rate  of  Interest  ordinarily  borne  by  the  notes  secured  by  the  mortgage, 
'  did  not  show  that  past-due  notes  and  Installments  of  Interest  bore  an 
increased  rate  of  Interest.  The  broker  did  not  ascertain  this  fact,  and 
overpaid  the  vendor  in  consequence.  Held,. that  the  broker  was  guilty 
of  negligence,  rendering  him  liable  for  the  overpayment. 
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A  real  estate  broker  in  behalf  of  bis  principal  made  a  contract  to 
purchase  land  and  assume  all  liens  thereon  as  part  of  the  consideration, 
but  failed  to  learn  of  certain  unpaid  taxes,  and  so  overpaid  the  vendor, 
in  an  action  by  the  principal  against  the  broker  to  recover  such  over- 
payment it  was  shown  that  the  land  had  been  sold  for  these  taxes  and 
redeemed  by  the  plaintiff,  but  the  certificates  of  redemption  mislaid. 
Held,  that  as  the  taxes  were  prima  facie  legal,  and  their  validity  not 
disputed  by  the  vendor,  plaintiff's  failure  to  prove  by  the  records  re- 
lating to  the  assessment  that  the  taxes  had  been  legally  assessed  did 
not  prevent  a  recovery. 

f Opinion  filed,  July  11,  1906.) 

Appeal  from  Circuit  Court,  Brule  County.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  H.  W.  Hinricks  against  Thomas  Brady.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Joe  Kirby,  for  appellant.    James  Brcmm,  for  respondent. 

CORSON,  J.  This  is  an  appeal  from  a  judgment  entered 
upon  a  directed  verdict  and  an  order  denying  a  new  trial.  The  ac- 
tion was  instituted  by  the  plaintiff  to  recover  of  the  defendant  the 
sum  of  $807.90  for  damages  alleged  to  have  been  sustained  by  him 
by  the  negligence  of  the  defendant  while  acting  as  his  broker  in  the 
exchange  of  a  tract  of  land  owned  by  the  plaintiff  in  Brule  county 
for  a  tract  of  land  owned  by  one  La  Bean  in  Lincoln  county.  It 
appears  from  the  complaint  that  the  plaintiff  was  the  owner  of  a 
half  section  of  land  in  Brule  county  valued,  free  from  incum- 
brances, at  $6,400,  which  was  exchanged  by  the  plaintiff,  through 
the  defendant  as  his  broker,  to  Flora  La  Bean  for  a  tract  of  land 
in  Lincoln  county  valued  at  $16,000,  free  from  incumbrance^,  but 
upon  which  there  was  at  the  time  a  certain  mortgage  for  $6,850 
•and  certain  taxes  unpaid.  This  mortgage  was  recorded,  and  in  the 
record  and  the  mortgage  itself  it  is  specified  that  the  same  bore  in- 
terest at  the  rate  of  6  per  cent,  per  annum,  which  mortgage  and 
taxes  plaintiff  assumed  as  a  part  of  the  purchase  price  of  the  said 
Lincoln  county  property.  It  is  further  alleged  that  by  reason  of 
the  negligence  of  the  defendant,  as  such  broker,  in  not  ascertaining 
the  fact  that  the  note  secured  by  the  morgage  drew  interest  at  the 
rate  of  12  per  cent,  after  due,  and  that  the  unpaid  interest  thereon 
was  to  draw  interest  at  the  rate  of  12  per  cent,  after  due,  the  plain- 
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tiflf  has  been  compelled  to  pay,  in  order  to  release  said  mortgage 
and  satisfy  said  taxes,  the  sum  of  $807.90  over  and  above  the 
amount  paid  by  him  at  the  time  of  closing  up  such  transaction,  and 
in  addition  to  the  amount  then  paid  under  the  computation  made  of 
the  amount  actually  due  at  that  time  by  the  defendant.  The  de- 
fendant in  his  answer  admitted  that  he  assisted  in  the  exchange  of 
the  properties  described  in  the  complaint,  that  the  plaintiff  was  the 
owner  of  the  Brule  county  land;  and  that  La  Bean  was  the  owner 
of  the  Lincoln  county  land  described  in  the  complaint,  but  denied 
all  the  other  allegations  of  the  same.  '  The  facts,  substantially  as 
alleged  in  the  complaint,  were  proven  on  the  trfal  by  uncontradicted 
evidence,  and  the  defendant  at  the  conclusion  of  the  evidence  moved 
for  the  direction  of  a  verdict  in  his  favor,  which  was  denied,  and 
thereupon  the  plaintiff  moved  for  the  direction  of  a  verdict  in  his 
favor.  The  motion  of  the  plaintiff  was  granted.  It  appears  from 
the  evidence  that  the  defendant  was  a  banker  in  Worthing,  Lincoln 
county,  and  was  also  engaged  in  the  real  estate  business;  that 
while  acting  as  the  agent  of  the  plaintiff  at  his  own  request  he  ne- 
gotiated an  exchange  of  the  plainiff's  property  for  the  Lincoln 
county  property,  and  the  plaintiff,  relying  upon  the  said  defendant 
and  at  the  request  of  the  said  defendant,  in  addition  to  assuming 
the  mortgage  and  taxes  before  mentioned,  and  the  transfer  of  the 
Brule  county  land,  forwarded  to  the  defendant  a  draft  for  $1,700, 
which  defendant  paid  over  to  the  owner  of  the  Lincoln  county  land, 
lie  assuming  that  the  interest  on  the*  note  and  mortgage  given  on 
the  Lincoln  county  property  was  for  only  6  per  cent.,  as  appeared 
hy  the  record  thereof,  while  by  the  note  itself  the  maker  had  stipu- 
lated to  pay,  as  before  stated,  12  per  cent,  interest  on  the  principal, 
and  12  per  cent,  on  the  interest  after  due,  and  as  the  note  had  been 
a  long  time  past  due,  as  well  as  certain  interest  thereon,  there  was 
in  fact  due  upon  the  note  at  the  time  the  amount  of  about  $660, 
that  plaintiff  was  subsequently  compelled  to  pay. 

It  is  contended  by  the  appellant  that  he  had  a  right  to  rely 
ttpon  the  statement  as  to  the  interest  the  note  bore,  made  in  the 
mortgage  and  the  record  thereof,  and  that  the  plaintiff  was  not 
T)ound  to  pay  any  sum  in  excess  of  the  amount  thus  shown  to  be 
-due,  and  if  he  paid  the  same  it  was  a  voluntary  payment  on  his 
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part  for. which  the  defendant  was  not  Uable,  and  that  in  any  event 
there  was  no  negligence  on  his  part  in  relying  upon  the  record. 
It  is  contended  by  the  respondent  that  under  his  agreement  to  as- 
surne  the  indebtedness  of  the  mortgagor  he  was  bound  to  pay  what- 
ever, sum  was  at  the  time  actually  due  upon  the  note  by  its  terms 
not.  yiconsistent  with  the  record,  and  thiat  it  was  the  duty  of  the  de- 
fendant as  his  agent  to  have  ascertained  the  true  amount  due  upon 
the  note  at  the  time  the  transaction  was  closed,  and,  having  failed 
so  to  do,  he  was  guilty  of  neghgence  iri  the  management  of  the 
business  of  such  agent,  and  liable  for  the  amount  the  plaintiff  was 
compelled  to  pay  in  order  to  discharge  the  mortgage  and  taxes. 
We  are  inclined  to  take  the  view  that  the  plaintiff  is  right  in  his 
contention,  and  that,  the  facts  being  practically  undisputed,  the 
court  properly  directed  a  verdict  in  favor  of  the  plaintiff.  It  will 
be  observed  that  there  is  no  question  as  to  the  amount  specified  in 
the  note,  and  that  so  far  as  the  record  stated  the  interest  it  was 
stated  correctly,  as  the  note  before  maturity  was  drawn  to  bear  6- 
per  cent,  interest  only,  and  in  our  opinion  it  was  not  necessary  that 
the  mortgage  as  recorded  should  specify  that  the  notes  after  due 
and  the  accrued  interest  should  thereafter  draw  interest  at  the  rate 
of  12  per  cent,  per  annum  in  order  to  entitle  the  mortgagee  to  re- 
cover the  same  as  against  the  subsequent  purchaser  or  incum- 
brancer. The  note  having  been  properly  described,  and  its  ordi- 
narv  rate  of  interest  and  time  of  payment  specified,  the  note  was 
fully  identified,  and  the  sources  of,  information  for  ascertaining  the- 
amount  due  upon  the  note  were  clearly  contained  in  the  record.  It 
was  the  duty,  of  the  agent,  therefore,  who  has  assumed  to  act  as 
the  broker  of  the  plaintiff  in  the  transaction  for  a  consideration  of 
$640  ,as  appears  by  the  evidence,  to  have  ascertained  f rc»Ti  the  prop- 
er parties  the  amount  actually  due  upon  the  note  by  the  terms, 
thereof  before  closing  the  transaction  for  the  exchange  of  the  prop- 
erties. 

The  question  here  presented  was  so  fully  and  ably  discussed 
by  the  Supreme  Court  of  California,  in  Ricketson  v.  Richardson 
et  al.,  19  Cal.  33Q,  that  we  feel  justified  in  quoting  quite  largely 
.from  that  opinion:  "It  is  true  the  mortgage  does. not  describe,  or 
profess  to.  describe  with  exactness,   debts  secured  by  it.     It  de- 
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scribes  the  notes,  except  as  to  the  rate  .of  intere3t,.  and  provides  that 
on  defauh  of  payment  of  the  sums  mentioned,  with  inter  est  at  their 
maturity,  thep.  the  mortgagee  may  sell  the  mortgaged  premises. 
It  is  not  necessary  that  literal  exactness  should  be  used  in  describ- 
ing the  indebtedness  in  a  mortgage  security^  if  the  de$cription  be 
correct  as  far  as  it  goes,  and  if  enough  be  said  to  direct  the  atten*- 
tion  of*  the  parties  dealing  with  the  property  to  sources  of  correct 
and  full  information,  provided  that  these  persons  be  not  deceived, 
or  subject  to  be  misled,  by  the  language  used.  It  i«  true  it  had 
been  held  in  some. eases  that  where  a  note  is  described  in  a  mort- 
gage, as  it  is  made  Or  recorded,  as  a  note  for  a  given  sum,  the  mort- 
gagee cannot  set  up,  as  against  a  subsequent  purchaser  or  mortga- 
gee, a  diflferent  and  larger  debt,  for  the  plain  reason  that  a  party 
dealing  with  or  in  respect  to  the  property  from  an  inspection  of 
the  mortgage,  contracts  in  reference  to  its  terms,  and  cannot  be 
supposed  to  know  or  suspect  that  the  real  fact  is  different  from  the 
recorded  account  of  it.  But  the  question  here  is  wholly  different. 
Here  the  mortgage  not  only  asserts  that  the  debts  recited  in  it  bear 
interest,  but,  at  least  inferentially,  that  they  bear  a  conventional 
rate  of  interest ;  for  the  mortgage  provides  for  the  payment  of  the 
interest  accruing  at  the  time  of  the  maturity  of  the  debts,  and 
there  would  be  no  interest  due  then  by  the  mere  force  of  the  law, 
unless  it  had  been  expressly  agreed  that  the  notes  should  bear  in- 
terest before  they  were  due.  Now,  there  is  no  intendment,  under 
such  laws  as  ours,  that,  when  interest  is  the  subject  of  stipulation,, 
any  particular  rate  is  agreed  on.  If  there  were  any  such  presump- 
tion,.  probably  the  inference  would  be  that  the  interest  so  agreed 
on  was  the  usual  rate  prevailing  at  the  place  of  contract.  When  it 
was  se;en  that  the  notes  were  to  bear,  and  did  bear,  interest,  and 
that  the  property  was  pledged  for  the  principal  and  that  interest, 
and  the  names  of  the  payees,  the  dates,  etc.,  were  given,  it  bcame 
the  duty  of  a  subsequent  incumbrancer  to  inquire  into  the  facts  and 
ascertain  them.  A  mortgage  may  be  given  to  secure  future  ad- 
vances, and  of  course,  the  amount  cannot  be  inserted  in  the  mort- 
gage; and  yet  all  such  mortgages  would  be  invalid  according  to 
the  argument  which  would  maintain  the  invalidity  of  this,  viz.,  that 
the  exact  amount  of  the  indebtedness   was  not   shown  upon  the 
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face  of  the  paper  itsdf.    So  if  a  mortgage  were  made  as  indemnity' 
against  contingent  liabilities." 

A  similar  view  seems  to  have  been  taken  by  the  Supreme  Court 
of  Iowa  in  the  case  of  Fetes  v.  O'Laughlin,  62  Iowa,  532,  17  N.  W. 
764,  in  which  that  court,  in  discussing  the  subject,  says:  **The 
defect  in  the  mortgage  consists  in  the  omission,  through  mistake, 
probably,  to  state  the  amount  of  the  promissory  note  secured  by 
the  conveyance.  If  such  omission  does  not  affect  the  validity  of 
the  instrument,  the  fact  that  it  occurred  through  mistake  cannot, 
of  course,  defeat  the  instrument.  A  mortgage  given  as  security  for 
the  payment  of  money  operates  to  secure  the  atbt  contemplated  by 
the  parties,  and  will  remain  valid  as  long  as  the  debt  remains  un- 
paid. This  is  so,  even  if  there  be  changes  in  the  note  given  by  the 
debtor  to  the  creditor,  by  the  cancellation  of  the  note  first  given 
and  the  execution  of  a  new  one.  So  the  mortgage  will  secure  the 
increase  of  the  debt  by  interest.  As  long  as  the  debt  remains  un- 
paid the  mortgage  is  valid.  The  amount  of  the  debt  need  not, 
therefore,  be  shown  upon  the  face  of  the  mortgage,  if  reference  be 
made  to  other  evidence  thereof,  from  which  the  true  amount  of  the 
debt  may  be  determined.  Were  the  rule  otherwise,  the  increase  of 
debt  by  interest,  or  its  diminution  by  payments,  would  affect  the 
validity  of  the  instrument.  The  true  amount  of  the  debt  secured 
cannot  always  be  discovered  from  the  mortgage,  however  accurate- 
ly the  note  may  be  described  therein.  But,  if  there  be  such  a  ref- 
erence to  the  note  and  the  party  executing  it  as  will  direct  inquiry 
which  will  lead  to  the  discovery  of  the  amount  of  the  debt,  the 
mortgage  is  regarded  as  valid.  It  is  a  familiar  rule  of  the  law  that 
all  instruments  referred  to  in  deeds  and  contracts,  with  sufficient 
explicitness  to  identify  them,  are  to  be  regarded  as  so  far  consti- 
tuting a  part  of  such  deeds  and  contracts  as  to  be  read  with  them, 
in  order  to  determine  their  terms  and  conditions.  In  the  case  be- 
fore us  the  note  secured  by  the  mortgage  is  referred  to  by  its  date, 
the  name  of  the  maker,  the  day  of  its  maturity,  the  rate  of  interest 
provided  for,  and  the  time  it  becomes  payable.  ^  Surely  this  refer- 
ence is  sufficient  to  identify  the  note  and  authorize  it  to  be  read  in 
order  to  determine  the  terms  of  the  mortgage.  The  record  of  the 
mortgage  imparted  notice  to  defendant  that  the  amount  of  the  note 
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was  to  be  determined  by  that  instrument  itself,  to  which  reference 
was  made.  These  conclusions  are  supported  by  the  following  cases : 
Kellogg  V.  Frazier,  40  Iowa,  502;  Clark  v,  Hyman,  55  Iowa,  14, 
7  N.  W.  386;  Bourne  v.  Littlefield,  29  Me.  302;  Ricketson  v. 
Richardson,  19  Cal.  330;  Gill  v.  Finney's  Adm'r,  12  Ohio  St.  38; 
Touslcy  V.  Tousley,  5  Ohio  St.  78;  Hurd  v.  Robinson,  11  Ohio 
St  232 ;  Babcock  v,  Lisk,  57  111.  327 ;  Booth  v.  Bamum,  9  Conn. 
286,  23  Am.  Dec.  339;  Stoughton  v.  Pasco,  5  Conn.  442,  13  Am. 
Dec.  72.  See.  also,  .Michigan  Ins.  Co,  v.  Brown,  11  Mich.  266,  and 
Webb  V.  Stone,  24  N.  H.  282." 

The  views  expressed  by  these  courts  meet  with  our  approval 
and  are  supported,  in  our  opinion,  by  the  great  weight  of  authority, 
although  counsel  for  appellant  has  called  our  attention  to  a  few 
decisions  holding  the  contrary  view.  It  is  further  contended  by 
the  appellant  that  there  was  no  negligence  or  carelessness  on  the 
part  of  the  defendant  in  omitting  to  ascertain  and  deduct  from  the 
sum  of  $1,700  so  forwarded  to  him  by  the  plaintiff  at  his  request 
the  amount  of  taxes,  which  was  a  lien  on  the  property,  and  the  said 
excess  of  interest ;  but  this  contention  on  the  part  of  the  appellant 
is  clearly  untenable.  The  appellant  having  assumed  to  transact  the 
business  as  the  agent  of  the  plaintiff,  and  the  ]^aintiif  having  re- 
lied on,  him  to  ascerain  the  actual  amount  of  the  liens  against  the 
La  Bean  property,  it  was  his  duty  to  ascerain  the  amount  of  such 
liens  and  to  pay  over  to  Mrs.  La  Bean  only  the  actual  amount  com- 
ing to  her,  afer  deducting  such  liens  and  incumbrances;  and  as 
we  have  seen  he  was  not  authorized  to  rely  solely  upon  the  state- 
ment of  the  amount  due  on  the  mortgage,  contained  in  the  recorded 
mortgage,  but  he  was  required  as  ^uch  agent  to  ascertain  the 
amount  due  from  the  interested  parties,  and,  failing  to  do  this,  he 
was  guilty  of  negligence  and  carelessness  in  conducting  the  business 
as  such  agent.  In  discussing  the  liability  of  an  agent  to  his  prin- 
cipal, Mr.  Mechem,  in  his  work  on  Agency  (section  490),  says: 
"It  is  the  duty  of  every  agent  to  bring  to  the  performance  of  his 
undertaking,  and  to  exercise  in  such  performance,  that  degree  of 
skill,  care,  and  diligence  which  the  nature  of  the  undertaking,  and 
the  time,  place,  and  circumstances  of  the  performance  justly  and 
reasonably  demand.     A  failure  to  do  this,  whereby  the  principal 
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suffers  loss  or  injury,  constitutes  negligence  for  which  the  agent 
is  responsible." 

It  is  further  contended  by  the  appellant  that  there  was  no  proof 
that  the  taxes  claimed  to  be  due  on  the  projperty  and  paid  by  the 
plaintiff  were  legally  assessed,  but  this  contention  is  clearly  unten- 
able. It  clearly  appeared  from  the  evidence  of  the  plaintiff  that 
the  propery  had  been  sold  for  taxes,  and  that  in  order  to  redeem 
the  same  he  was  compelled  to  pay  the  sum  of  about  $141  to  re- 
deem the  same,  though  the  certificate  of  redemption  had  been  lost 
or  mislaid  by  the  plaintiff  and  he  was  unable  to  produce  the  same 
at  the  trial.  The  appellant  in  one  of  his  letters  to  the  plaintiff  re- 
lating to  the  transaction,  stated  that  there  was  about  $80  due  for 
taxes,  and  it  is  clear,  therefore,  that  he  knew  of  the  existence  of 
the  lien  of  the  taxes  prior  to  the  closing  up  of  the  transaction ;  but, 
notwithstanding  this  knowledge,  he  paid  over  the  full  amount  of 
the  $1,700  to  Mrs.  La  Bean  without  deducting- any  sum  therefrom 
for  the  taxes  then  due  upon  the  property.  The  contention  that  the 
plaintiff  failed  to  prove  by  competent  evidence  that  the  taxes  h^d 
been  legally  assessed,  by  producing  the  records  relating  to  the  as- 
sessment, is  clearly  untenable.  Tlie  taxes  were  prima  facie  legal 
and  a  lien  lipon  the  property,  and  so  far  as  the  record  discloses 
were  not  questioned  by  Mrs.  Le  Bean.  The  plaintiff,  un-der  his 
agreement,  had  assuitied  to  pay  all  liens  upon  the  property,'  and  de- 
duct the  amount  so  paid  from  the  amount  coming  to  Mrs.  La  Bean. 
Ko  evidence  was  offered  on  the  part  of  the  appellant  justifying  or 
excusing  his  failure  to  deduct  from  the  amount  due  Mrs.  LJt  Bean 
the  amount  of  taxes  and  excess  of  interest  which  the  plaintiff  has 
been  compelled  to  pay.  The  court,  therefore,  was  clearly  right  in 
directing  a  verdict  for  the  plaintiff  for  the  extra  amount  of  the 
payments  he  was  required  to  make  in  order  to  free  the  property 
from  lien^  and  incumbrances  caused  by  the  negligence  and  Careless- 
ness of  the  defendant. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 
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LYON  V.  PHILLIPS. 

A  complaint  In  claim  and  delivery  to  recover  a  crop  raised  by  a  les- 
see on  the  leased  premises,  which  alleges  a  right  of  possession  of  the 
crop  in  plaintiff  under  the  lease,  and  also  under  a  chattel  mortgage  ex- 
ecuted by  the  lessee,  does  not  set  up  inconsistent  causes  of  action  so  as 
to  require  plaintifC  to  elect  on  which  cause  he  will  proceed  to  trial. 

A  lease  of  a  farm  on  shares  gave  to  the  tenant  two-thirds  of  the 
crops  raised  on  the  premises,  but  stipulated  that  the  title  to  the  crops 
should  remain  in  the  landlord  until  the  conditions  of  the  lease  had 
been  complied  witli  by  the  tenant  and  all  indebtedness  that  might  be 
due  paid.  Held  that,  as  the  lessee  on  performing  the  stipulations  of 
the  lease  would  be  entitled  to  two-thirds  of  the  crop  raised,  he  had  an 
equitable  interest  in  the  crop,  prior  to  the  performance  of  the  condi- 
tions, so  that  he  could  mortgage  the  same. 

The  complaint  in  claim  and  delivery  for  a  crop  raised  by  a  lessee 
on  the  leased  premises  alleged  that  plaintiff,  the  lessor,  claimed  title 
under  a  chattel  mortgage  executed  by  the  lessee  and  duly  recorded.  It 
appeared  that  defendant  prior  to  the  time  he  levied  on  the  crop  had 
actual  notice  of  the  mortgage.  Held,  that  the  contention  that  defend- 
ant was  misled  by  the  claim  under  the  mortgage  was  without  merit. 

Where,  in  claim  and  delivery  for  a  crop  raised  by  a  lessee  on  the 
leased  premises,  plaintifC  claimed  the  crop  under  a  chattel  mortgage 
executed  by  the  lessee  to  a  third  person  and  held  by  plaintiff,  evi- 
dence that  the  mortgage  and  the  notes  secured  thereby  were  taken  in 
the  name  of  the  third  person,  but  in  fact  belonged  to  plaintiff,  and  that 
plaintiff  had  frequently  taken  notes  and  mortgages  in  the  name  of  the 
third  person  before  and  since  the  notes  and  mortgage  in  question  were 
executed,  with  the  consent  of  the  third  person,  was  admissible  as  show- 
ing the  validity  of  the  notes  and  mortgage  as  against  the  objection  that 
they  were  executed  to  the  third  person  without  his  knowledge  and 
were  never  delivered  to  him. 

In  claim  and  delivery  for  k  crop  raised  by  a  lessee  on  leased  prem- 
ises, the  evidence  showed  that  the  lease  stipulated  that  the  ownership 
of  the  crop  should  remain  in  plaintiff,  the  lessor,  until  the  conditions 
of  the  lease  had  been  complied  with,  and  also  showed  the  execution  by 
the  lessee  of  a  chattel  mortgage  covering  the  crop,  and  plaintiff's 
ownership  of  the  mortgage  and  the  existence  of  the  indebtedness  due 
on  the  lease  and  the  chattel  mortgage  at  the  time  defendant  levied  on 
the  crop.  There  were  no  circumstances  throwing  any  suspicion  on  the 
transaction.  Held,  that  the  court  properly  directed  a  verdict  fpr  plain- 
tiff. 

(Opinion  filed,  August  1,  1906.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon*  Joseph 
W.  JoNKs,  Judge.  .    .  - 
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Action  by  W.  H.  Lyon  against  N.  E.  Phillips.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Joe  Kirby,  for  appellant.    Davis,  Lyon  &  Gates,  for  respondent. 

CORSON,  J.  This  is  an  appeal  from  a  judgment  entered. 
upon  a  directed  verdict.  The  action  was  instituted  in  claim  and  de- 
livery to  recover  the  possession  of  a  certain  quantity  of  flax  seed  al- 
leged to  have  been  seized  and  taken  into  his  possession  by  the  de- 
fendant and  which  the  plaintiff  claimed  to  own  by  virtue  of  a  cer- 
tain farm  lease  executed  by  him  to  one  Juhl  on  land  in  Minnehaha. 
county  upon  which  the  flax  seed  was  raised,  and  he  also  claimed 
an  interest  in  said  flax  seed  by  virtue  of  a  chattel  mortgage  exe- 
cuted to  F.  H.  Hollister  by  said  Juhl  to  secure  the  payment  of  cer- 
tain promissory  notes  executed  by  said  Juhl  to  said  Hollister,  but 
which  notes  and  mortgage  were  owned  by  the  plaintiff.  At  the 
close  of  all  the  evidence  the  court  directed  a  verdict  in  favOr  of  the 
plauitiff.  The  defendant  and  appellant  seeks  a  reversal  of  the  judg- 
ment and  assigns  as  error  the  ruling  of  the  court  as  follows:  "(i) 
That  the  plaintiff  should  have  been  required  to  elect  upon  which 
cause  of  action  he  would  proceed ;  (2)  that  the  court  erred  in  over- 
ruling defendant's  objections  to  certain  testimony  of  the  plaintiff;. 
(3)  that  the  court  erred  in  directing  a  verdict  for  the  plaintiff." 

It  will  be  noticed  that  the  first  error  assigned  is  that  the  court 
erred  in  refusing  to  require  the  plaintiff  to  elect  upon  which  cause 
of  action  he  would  rely.  The  complaint,  as  before  stated,  set  out 
fully  the  execution  of  the  farm  lease  which  contains  the  following' 
clause:  '*The  title  and  ownership  of  all  crops  grown  upon  said 
premises  shall  be  and  remain  in  said  Lyon  until  all  the  conditions 
of  this  agreement  are  fully  complied  with  by  said  Juhl  and  all  in- 
debtedness that  may  be  due  or  owing  said  Lyon  by  said  Juhl  is 
fully  paid'* — and  claimed  that  at  the  time  the  said  flax  seed  was 
seized  by  the  defendant  there  was  a  large  sum  due  and  unpaid  to 
him  from  the  said  Juhl.  The  plaintiff  also  sets  out  in  his  complaint 
the  execution  of  certain  notes  and  a  chattel  mortgage  by  said  Juhl 
to  said  Hollister  on  the  same  flax  seed  seized  by  the  defendant  to 
secure  certain  notes  and  of  which  notes  and  chattel  mprtgage  the 
plaintiff  was  the  real  owner,  and  that  at  the  time  of  the  seizure  o£ 
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the  said  flax  seed  the  §aid  notes  were  due  and  unpaid,  and  that  he 
was  therefore  entitled  to  the  possession  of  the  said  flax  seed  under 
and  by  virtue  of  the  said  chattel  mortgage.  At  the  commencement 
of  the  trial  the  defendant  moved  that  the  court  require  the  plaintiff 
to  elect  upon  which  cause  of  action  he  would  proceed,  but  this  mo- 
tion was  denied  by  the  trial  court.  It  is  now  contended  by  the  ap- 
pellant that  the  court  erred  in  this  ruling  for  the  reason  that  the 
two  causes  of  action  are  inconsistent.  We  are  of  the  opinion,  how- 
ever, that  the  court  committed  no  error  in  its  ruling.  It  was  com- 
petent  for  the  plaintiff,  as  he  claimed  possession  of  the  property 
both  under  the  farm  lease  and  the  chattel  mortgage,  to  set  up  both 
causes  of  action  in  his  complaint  and  to  introduce  evidence  proving 
or  tending  to  prove  them,  and  in  our  opinion  they  were  not  incon- 
sistent ;  but,  even  if  they  had  been  inconsistent,  the  plaintiff  could 
not  have  been  compelled  to  elect  upon  which  cause  of  action  he 
would  proceed.  Under  certain  provisions  in  the  farm  lease  when 
Juhl  had  paid  up  all  the  claims  held  against  him  by  the  plaintiff  he 
was  entitled  to  two-thirds  of  the  flax  seed  raised  upon  the  premises. 
He  therefore  had  an  equitable  interest  in  the  flax  seed  that  he  could 
properly  mortgage  notwithstanding  the  terms  of  the  farm  lease. 

The  appellant's  contention  that  he  was  misled  by  the  claim  un- 
der the  chattel  mortgage  is  not  entitled  to  any  consideration,  for  the 
reason  that  the  chattel  mortgage  was  duly  recorded  and  the  law  im- 
putes to  him  constructive  notice  if  he  had  not  actual  notice  of  the 
mortgage  at  the  time  he  levied- upon  the  property.  It  appears,  how- 
ever, in  this  case  by  the  imcontradicted  evidence  that  he  had  actual 
notice  of  the  existence  of  the  mortgage  prior  to  the  levy.  The  ap- 
pellant cites  no  authorities  in  support  of  his  contention,  and  we  do 
not  deem  it  necessary  to  discuss  it  further. 

The  second  contention  of  appellant,  that  the  court  erred  in  over- 
ruling certain  objections  of  appellant  to  plaintiff's  evidence,  is  also 
without  merit.  The  evidence  was  to  the  effect  that  the  notes  and 
mortgage  securing  the  same  were  taken  in  the  name  of  Hollister, 
but  in  fact  belonged  to  the  plaintiff ;  that  the  plaintiff  had  f requent- 
\y  taken  notes  and  mortgages  in  the  name  of  Mr.  Hollister  before 
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and  since  the  notes  and  mortgage  in  question  were  executed  with 
the  full  consent  of  Mr.  Hollister.  We  are  of  the  opinion  that  this 
evidence  was  competent  and  fully  met  the  objection  made  to  the 
validity  of  the  notes  and  mortgage  on  the  ground  that  they  were 
executed  to  Mr.  Hollister  without  his  knowledge  and  consent  and 
were  never  in  fact  delivered  to  him.  It  was  disclosed  by  the  evi- 
dence that  it  had  been  the  custom  of  the  plaintiff  to  take  such  notes 
and  mortgages  in  the  name  of  Mr.  Hollister  with  his  consent,  and 
his  assent  to  the  delivery  of  this  mortgage  and  notes  to  the  plaintiff 
for  him  in  this  particular  transaction  would  be  presumed.  The  de- 
livery to  the  plaintiff  for  Hollister,  as  he  was  the  real  party  in  in- 
terest, should  be  held  to  be  a  good  delivery.  The  case  of  Welch 
V.  Sackett,  12  Wis.  243,  relied  on  by  the  appellant,  is  not  in  point. 
In  that  case  the  delivery  of  the  chattel  mortgage  was  made  to  the 
mortgagor's  attorney  for  the  benefit  of  the  mortgagees,  and  before 
the  assent  of  the  mortgagees  to  the  transaction  was  had  the  prop- 
erty was  attached  by  other  creditors  of  the  mortgagor.  But  as  we 
have  seen  the  delivery  in  the  case  at  bar  was  made  to  the  real  party 
in  interest,  and  in  pursuance  of  the  custom  to  which  Hollister  had 
fully  assented,  there  was  therefore,  in  our  opinion,  a  good  de- 
livery of  the  chattel  mortgage,  and  under  the  facts  as  shown  in 
this  case  by  the  evidence  the  plaintiff  was  entitled  to  the  possession 
of  the  property  not  only  under  his  farm  lease,  but  also  under  the 
chattel  mortgage. 

The  last  contention,  that  the  court  erred  in  directing  a  verdict 
for  the  plaintiff,  is  clearly  untenable.  The  evidence  as  to  the  exe- 
cution of  the  farm  lease  and  the  execution  of  the  chattel  mortgage 
and  the  existence  of  the  indebtedness  due  on  said  farm  lease  and 
said  chattel  mortgage  at  the  time  the  levy  was  made  was  uncon- 
tradicted, and  there  were  no  circumstances  tending  to  throw  any 
suspicion  upon  the  transaction  as  was  apparent  in  the  case  of  the 
Iowa  Xat.  Bank  v.  Sherman  &  Bratager,  19  S.  D.  238,  103  X.  W. 
19,  and  McGill  v.  Young,  16  S.  D.  360,  92  X.  W.  1066,  and  other 
cases  cited  by  the  appellant. 

Finding  no  error  in  the  record,  the  judgment  and  order  deny- 
ing a  new  trial  are  affirmed. 
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STATE  V.  CROWLEY. 

The  venue  of  an  offense  is  a  matter  of  fact,  which  must  be  proved 
as  laid  in  the  indictment  or  information. 

An  order  granting  or  refusing  a  new  trial  on  questions  of  fact  in 
a  criminal  case  is  so  peculiarly  within  the  discretion  of  the  trial  court 
that  it  will  not  be  disturbed  on  appeal,  in  the  absence  of  an  affirmative 
showing  that  such  discretion  was  abused. 

In  order  to  secure  the  reversal  of  an  ord^er  granting  accused  a  new 
trial,  a  stronger  showing  and  a  clearer  case  must  be  made  than  is  re- 
tiuired  to  reverse  an  order  overruling  such  motion. 

(Opinion  filed,  August  1,  1906.) 

Error  to  Circuit  Court,  Meade  County.  Hon.  Levi  McGp:e, 
Judge. 

Jerry  Crowley  was  convicted  of  grand  larceny,  and  from  an 
order  granting  a  new  trial  the  state  brings  error.    Affirmed. 

Philo  Hall,  Atty.  Gen,,  and  James  McNenny,  States  Atty.,  for 
plaintiff  in  error.  Chcnincey  L.  Wood  and  Charles  W.  Brouit,  for 
defendant  in  error. 

FULLER,  P.  J.  At  the  November,  1903,  term  of  the  Meade 
county  circuit  court  defendant  in  error  entered  a  plea  of  not  guilty 
and  was  tried  and  convicted  of  the  crime  of  grand  larceny  under  an 
information  confessedly  insufficient  to  charge  a  public  offense.  A 
new  trial  being  granted,  the  state's  attorney,  with  leave  of  court  first 
obtained,  prepared  and  filed  a  second  information  for  the  larceny  of 
the  same  property,  and  the  accused  was  regularly  placed  upon  his 
trial  and  found  guilty  as  charged  in  such  information.  The  venue 
was  laid  in  Meade  county,  while  the  evidence  tended  to  show  that 
the  horses  alleged  to  have  been  stolen  were  taken  from  Pennington 
county,  and  that  the  offense  was  committed  there,  if  at  all.  There 
was  serious  conflict  in  the  evidence  as  to  whether  the  accused  was 
the  owner  of  the  horses,  and  the  instructions  of  the  court  to  the  jury 
are  not  entirely  free  from  doubt  as  to  their  accuracy.  The  points 
above  mentioned,  together  with  other  alleged  errors  of  law  occurring 
at  the  trial,  were  preserved  by  counsel  for  the  accused  and  urged  at 
the  hearing  of  his  motion  for  a  new  trial,  which  the  court  granted, 
and  this  writ  of  error  was  sued  out  by  the  state. 

That  the  venue  is  a  matter  of  fact,  which  must  be  proved  as 
laid  in  the  indictment  or  information,  is  too  elementary  to  justify 
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the  citation  of  supporting  authority ;  and  it  is  equally  well  settled 
that  an  order  granting  or  refusing  a  new  trial  on  questions  of  fact 
is  so  peculiarly  within  the  discretion  of  the  trial  court  that  it  will  not 
be  disturbed  on  appeal,  in  the  absence  of  an  affirmative  showing 
that  such  discretion  has  been  abused.  In  order  to  secure  the  re- 
versal of  an  order  granting  a  motion  for  a  new  trial,  a  stronger 
showing  and  clearer  case  must  be  made  than  is  required  to  reverse 
an  order  overruling  such  motion.  Alt  v.  Railway  Co.,  5  S.  D.  20, 
57  N.  W.  1 126;  Grant  v.  Grant,  6  S.  D.  147,  60  N.  W.  743;  Aler- 
chants'  Xat.  Bank  v.  Stebbins,  10  S.  D.  466,  74  N.  W.  199;  Distad 
V.  Sha^iklin,  11  S.  D.  i,  75  N.  W.  205;  Thomas  v.  Fullerton,  13 
S.  D.  199,  83  N.  W.  45;  Troy  Mining  Co.,  v.  Thomas,  15  S.  D. 
238,  88  N.  W.  106;  Rochford  v.  Albaiigh,  16  S.  D.  628,  94  N.  W. 
701 ;  Polk  V.  Carney,  17  S.  D.  436,  97  N.  W.  360:  Kunz  v.  Din- 
neen,  18  S.  D.  262,  100  N.  W.  165. 

From  the  record  before  us,  viewed  in  the  light  of  the  fore- 
going cases,  it  cannot  be  said  that  the  trial  court  committed  re- 
versible error  in  granting  the  accused  a  new  trial,  and  the  order 
appealed  from  is  affirmed. 


STATE  V.  MUXGEON. 

The  privilege  of  a  witness  to  refuse  to  give  evidence  criminating^ 
himself  belongs  to  the  witness,  and  is  not  a  right  of  the  party  against 
whom  he  is  called  to  testify,  so  that  objection  having  been  made  only 
by  the  party,  he  may  not  complain  that  it  was  overruled. 

Under  Rev.  Code  Cr.  Proc.  §  364,  requiring,  as  corroboration  of 
an  accomplice,  such  other  evidence  as  tends  to  connect  defendant  with 
commission  of  the  offense,  testimony,  on  a  prosecution  for  incest  by 
defendant  with  his  daughter,  as  to  the  manner  in  which  the  family 
lived,  the  opportunities  for  commission  of  the  crime,  the  payment  of 
money  by  defendant  for  sending  away  the  child  born  to  the  daughter, 
and  his  silence  when,  in  his  presence,  the  daughter  stated  to  another 
that  he  was  the  father  of  the  child,  is  sufficient  corroboration. 

(Opinion  filed,  August  1,  1906.) 

Error  to  Circuit  Court,  Grant  County.  Hon.  J.  H.  McCov^ 
Judge. 

Alex  Mungeon  was  convicted  of  incest,  and  brings  error.  Af- 
firmed. 
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George  S.  Rix,  for  plaintiff  in  error.  L,  H.  Bentley,  State's 
Atty.,  Philo  Hall,  Atty.  Gen.,  and  Aubrey  Laurence,  Asst.  Atty, 
Gen.,  for  the  State. 

FULLER,  P.  J.  Of  the  crime  of  incest,  committed  upon  the 
person  of  his  own  daughter,  plaintiff  in  error  was  found  guilty  as 
-charged  in  the  information  and  adjudged  to  serve  a  term  of  seven 
years  in  the  Penitentiary  at  Sioux  Falls.  The  inference  is  fairly  ^ 
sustained  by  the  record  that  ^fter  the  preliminary  examination  and 
before  the  trial  a  scheme  was  devised  by  certain  members  of  the 
family  to  prevent  the  state  from  proving  its  case  and  leading  ques- 
tions propounded  by  leave  of  court  to  the  witness,  Theresa  Mun- 
geon,  one  of  the  daughters  of  the  accused  called  on  behalf  of  the 
prosecution,  resulted  as  follows :  "Q.  Now%  Theresa,  didn't  you 
make  the  statement,  at  the  time  your  father  was  arrested,  that  your 
father  had  been  in  the  bedroom  several  times  out  at  your  home  on 
the  farm  with  Amelia?  A.  Yes,  sir.  Q.  Then  you  have  seen  your 
father  and  Amelia  going  in  and  coming  out  of  the  bedroom  to- 
gether, at  home  on  the  farm,  have  you  not,  a  good  many  times? 
A.  No,  sir.  Q.  You  made  the  statement,  at  the  time  your  father 
was  arrested,  that  you  have  seen  them,  and  seen  your  father  come 
in  the  bedroom  and  pull  Amelia  out  of  bed  and  take  her  out  in  the 
other  room?  A.  I  said  I  saw  him  pull  her  out  of  bed,  but  I  did 
not  say  he  brought  her  out  in  the  other  room.  Q.  You  say  you  saw^ 
him  come  in  the  bedroom  and  pull  her  out  of  bed?  A.  Yes,  sir. 
Q.  You  made  a  statement  at  the  time  your  father  was  arrested  that 
your  father  not  only  slept  with  Amelia,  but  with  all  the  girls  out 
on  the  farm?  A.  Yes  sir.  Q.  Didn't  you  make  the  statement  at 
the  time  he  was  arrested  that  he  had  been  sleeping  with  Amelia 
nearly  all  of  the  time,  or  a  good  many  times?  A.  No  sir.  Q. 
Didn't  you  come  to  my  office,  here  at  Milbank,  and  state  to  me 
that  you  were  willing  to  testify  in  court  in  this  case,  and  that  you 
made  the  statement  that  your  father  was  the  father  of  Amelia's 
child  ?  A.  No,  sir.  Q.  Didn't  you  also  state  to  me  a  few  days  later 
that  you  had  changed  your  mind  and  was  not  going  to  come  into 
court  and  that  Amelia  had  got  into  all  this  trouble,  and  that  she 
couM  get  you  out?    A.  Yes,  sir.    Q.  After  you  were  put  in  jail  here 
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as  a  witness,  didn't  you  say  to  me  that  if  I  would  let  you  out  you 
would  go  to  court  and  tell  all  you  knew  about  it,  ajid  make  the 
same  statement  to  me  that  you  made  to  Mr.  Bouck  at  his  office — 
didn't  you  say  that?  A.  Yes,  sir.  Q.  That,  if  I  did  not  let  you 
out,  you  would  not — didn't  you  make  that  statement  to  me,  too? 
A.  Yes,  sir.''  It  also  appears  that  during  the  trial,  and  while  the  com- 
plar.iant,  Amelia  Mungeon,  was  on  the^  witness  stand,  the  accused 
resorted  to  certain  signs  or  manifestations  to  influence  her  testimony 
in  his  behalf,  and,  without  claiming  Her  personal  privilege  as  an  ac- 
complice, she  at  first  refused  to  answer  all  questions  tending  to  es- 
tablish  the  guilt  of  her  father.  The  following  discloses  the  trend 
of  the  examination  and  her  sole  reason  for  refusing  to  answer: 
**Q.  Now,  Amelia,  you  are  the  complaining  witness  in  this  case. 
I  will  ask  you  to  state  to  the  court  and  jury  if  on  or  about  the  14th 
day  of  June  you  had  sexual  intercourse  with  your  father,  in  1904. 
(Witness  does  not  answer.)  By  the  Court:  The  court  will  protect 
you ;  nobody  will  harm  you.  Q.  You  did,  didn't  you  ?  A.  I  said 
I  would  drop  the  case  and  would  not  say  anything  on  either  side, 
and  I  refuse  to  answer  the  question.  By  the  Court :  You  will  have  ' 
to  answer  the  question  truthfully,  and  have  to  tell  the  truth.  That 
is  all  you  are  required  to  do,  which  is  to  truthfully  answer  the 
question  that  this  gentleman  asks  you,  and,  of  course,  you  cannot 
drop  the  case.  A.  I  have  dropped  it,  and  will  drop  it.  *  *  *  By  a 
Juror :  If  the  court  please,  I  notice  the  prisoner  at  the  bar  making 
signs  to  the  witness  every  time  she  has  been  asked  that  question.'* 
After  repeated  and  strenuous  efforts  to  induce  the  witness  to  tes- 
tify, accompanied  with  assurance  on  the  part  of  the  court  that  she 
need  not  hesitate  on  the  ground  of  fear  from  any  source,  a  recess 
was  taken,  and  upon  convening  in  the  afternoon  counsel  for  the 
defendant  objected  to  any  further  examination  of  the  witness,  and 
requested  the  court  to  advise  her  of  the  right  to  refuse  to  answer 
all  criminating  questions.  The  action  of  the  court  in  overruling 
this  objection  and  in  declining  to  inform  the  witness  as  requested 
is  urged  as  reversible  error. 

Whenever  the  testimony  sought  to  be  elicited  may  tend  to 
subject  a  witness  to  criminal  liability,  he  has  the  constitutional 
right  to  refuse  to  answer  upon  that  ground,  and,  though  the  priv- 
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ilege  is  purely  personal,  it  may  well  be  suggested  to  the  witness 
by  the  court  whenever  the  demands  of  public  justice  require  the 
exercise  of  such  discretion.  As  the  privilege  of  refusing  to  answer 
any  incriminating  question  is  thus  personal  to  the  witness,  it  ap- 
pears to  be  well  settled  that  he  alone  can  claim  it.  In  Common- 
wealth V.  Shaw,  4  Cush.  (Mass.)  594,  50  Am.  Dec.  813,  the  head- 
note,  fully  sustained  by  the  opinion,  is  as  follows :  "It  is  the  privi- 
lege of  a  witness,  and  not  the  right  of  the  party  against  whom  he 
is  called,  to  object  to  his  giving  evidence  to  criminate  himself;  and 
it  is  not  the  duty  of  the  judge,  upon  the  interposition  of  such  party, 
and  independent  of  any  objection  of  the  witness,  to  inform  the  lat- 
ter of  the  rule  of  law  that  he  is  not  bound  to  criminate  himself." 
Lothrop  V.  Roberts,  16  Colo.  250,  27  Pac.  698;  Commonwealth 
V.  Gould,  158  Mass.  499,  33  N.  E.  656;  State  v.  Morgan,  133  N. 
C.  743,  45  S.  E.  1033;  Brown  v.  State,  20  S.  W.  924;  Ward  v. 
People,  6  Hill  144;  State  v.  Van  Winkle,  80  Iowa  15.  45  N.  W. 
388;  Morgan  v.  Halberstadt,  60  Fed.  592,  9  C.  C.  A.  147;  State 
V.  Wentworth,  20  Am.  Rep.  688;  State  v.  Foster,  55  Am.  Dec. 
191:  White  V.  State,  52  Miss.  216;  Ingalls  v.  State,  48  Wis.  647, 
4  N.  W.  785 ;  San  Antonio  St.  Ry.  Co.,  v.  Muth,  27  S.  W.  752. 
Clearly  the  reosons  stated  by  complainant  for  refusing  to  answer 
exclude  the  idea  that  she  desired  to  claim  any  personal  immunity, 
and  the  fact  that  she  freely  went  into  all  the  abhorrent  details  of 
the  crime,  after  opposing  counsel  had  suggested  her  right  in  open 
court  and  in  her  presence,  leads  to  the  irresistible  conclusion  that 
her  former  jeluctance  was  due  to  a  preconceived  determination  to 
defeat  the  ends  of  justice  by  preventing  the  conviction  of  her 
father.  The  ruling  complained  of  is  clearly  within  judicial  dis- 
cretion, and  under  the  circumstances  it  was  not  erroneous  for  the 
court  to  insist  upon  answers  to  the  questions  propounded  to  the 
prosecuting  witness. 

While  her  testimony  is  confessedly  explicit  as  to  all  the  facts 
and  circumstances  of  the  crime,  and  shows  on  the  part  of  the 
father  a  most  culpable  course  of  conduct  toward  his  daughter, 
counsel  for  the  defense  urges  a  reversal  on  the  ground  that  she  is 
not  corroborated  by  such  other  evidence  as  tends  to  connect  the 
accused  with  the  commission  of  the  offense.    Mr.  H.  S.  Volkmar, 
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chairman  of  the  local  advisory  board  of  the  Children's  Home,  tes- 
tified that  the  accused  and  Amelia,  the  prosecuting  witness,  called 
at  his  office  during  the  month  of  August,  1904,  a  short  time  after 
the  child  was  born,  and  requested  him, to  make  provision  for  send- 
mg  it  to  the  Children's  Home  at  Sioux  Falls,  and  at  that  time, 
while  the  three  were  present,  Amelia  told  Mr.  \'olkmar  that  the 
accused  was  the  father  of  her  child.  Arrangements  were  completed 
for  th  admission  of  the  child  to  the  home,  and  the  accused  gave 
Mr.  Volkmar  $25  to  pay  the  expense  of  caring  for  the  child  until 
it  became  a  little  older  and  would  require  less  attention.  It  will  be 
noticed  that  the  witness,  Theresa  Mungeon,  though  exceedingly 
hostile  to  the  cause  of  the  state,  testified  that  she  had  seen  her 
father  pull  Amelia  out  of  bed,  and  this  fact,  when  considered  to- 
gether with  other  circumstances  in  evidence,  is  certainly  corrobo- 
rative in  character.  The  degree  of  corroboration  applicable  to  this 
case  is  fixed  by  statute  as  follows:  "A  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice  unless  he  be  corroborated  by 
such  other  evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  offense,  and  the  corroboration  is  not  sufficient 
if  Tt  merely  show  the  commission  of  the  offense,  or  the  circum- 
stances thereof."  Rev.  Code  Cr.  Proc.  §  364.  In  the  case  of  State 
V.  Hicks,  6  S.  D.  325,  60  X.  \V.  66  it  is  said:  "It  is  not  necessary, 
as  argued  by  plaintiffs  in  error,  that  the  corroborative  evidence  of 
itself  should  be  sufficient  to  prove  the  commission  of  the  crime,  or 
establish  the  defendant's  guilt.  To  require  that  would  be  to  ren- 
der the  evidence  of  the  accomplice  unnecessary  and  redundant. 
To  corroborate  means  to  strengthen ;  in  this  case,  to  make  stronger 
the  probative  criminating  force  of  the  accomplice's  testimony.  His 
testimony  alone  is  not  self-supporting.  It  must  be  corroborated. 
Its  credibility  must  be  strengthened.  The  requirement  of  the  stat- 
ute is,  not  that  .such  corroborating  testimony  shall  prove  or  estab- 
lish the  defendant's  connection  with  the  commission  of  the  crime, 
but  that  it  shall  so  "tend."  The  law  is  complied  with  if  there  is 
some  other  evidence  fairly  tending  to  connect  the  defendant  with 
the  commission  of  the  crime,  so  that  his  conviction  will  not  rest  en- 
tirely upon  the  evidence  of  the  accomplice." 
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The  manner  in  which  the  family  lived,  the  opportunities  for 
the  commission  of  the  crime,  the  payment  of  the  money  by  the  ac- 
cused for  the  purpose  of  sending  the  child  away,  and  his  silence 
when  complainant  stated  to  Mr.  Volkmar  in  his  presence  that  he 
was  the  father  of  the  child,  was  competent  as  tending  to  connect 
the  accused  with  the  commission  of  the  oflFense  and  its  sufficiency 
was  a  question  for  the  jury.  Concerning  such  acquiescence  by  si- 
lence when  the  accused  is  free  to  speak,  Prof.  Greenleaf  says: 
'^Confessions,  too,  like  admissions,  may  be  inferred  from  the  con- 
duct of  the  prisoner  and  from  his  silent  acquiescence  in  the  state- 
ments of  others  respecting  himself  and  made  in  his  presence,  pro- 
vided they  were  not  made  under  circumstances  which  prevented 
him  from  repaying  to  them.  The  degree  of  credit  due  to  them  is 
to  be  estimated  by  the  jury  under  the  circumstances  in  each  case.'' 
I  Greenleaf  on  Evidence,  §  215.  Th£  proposition  that  an  admission 
of  guilt  may  be  inferred  from  the  fact  that  the  accused  not  under 
restraint,  remained  silent  when  the  statement  that  he  committed 
the  offense  is  made  in  his  presence,  seems  reasonable  and  is  well 
supported  by  authority.  Musfelt  v.  State,  64  Xeb.  445,  90  X.  \V. 
237;  Commonwealth  v.  Brailey,  134  Mass.  527;  Low  v.  State, 
108  Tenn.  127,  65  S.  W.  401 ;  State  v.  Magoon,  68  Vt.  289,  35 
Atl.  310;  People  V.  Wennerholm,  166  X.  Y.  567,  60  X.  E.  259; 
People  V.  Amaya,  134  Cal.  531,  66  Pac.  794:  White  v.  State,  153 
Ind.  689,  54  X.  E.  763 ;  Heard  v.  State,  59  Miss.  545 :  Mitchell  v. 
State,  62  S.  W.  572 ;   3  Encyc.  of  Evidence,  299. 

The  accused,  testifying  in  his  own  behalf,  made  no  attempt  to 
explain  any  of  the  significant  circumstances  disclosed  by  the  record, 
or  to  excuse  his  silence  at  the  time  when  the  prosecuting  witness 
made  the  statement  that  he  was  the  father  of  her  child.  Therefore, 
such  statement  stands  as  a  tacit  admission  on  his  part,  which,  with 
the  other  facts  and  circumstances,  sufficiently  corroborates  the  cor- 
rect and  positive  testimony  of  Amelia. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  con- 
viction is  affirmed. 
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MURPHY  V.  RELIANCE  GOLD  MINING  CO.  pt  al. 

Where  appellant  flies  no  abstract  or  brief,  it  is  presumed  that  no 
errors  of  law  occurred  at  the  trial. 

(Opinion  filed,  June  13,  1906.) 

Appeal  from  Circuit  Court,  Lawrence  County.  Hon.  W.  G. 
Ricji,  Judge. 

Action  by  Patrick  Murphy  against  the  Reliance  Gold  Mining 
Company  and  others.  From  an  order  overruling  a  demurrer  to  the 
complaint,  the  defendant  appeals.    Affirmed. 

Policy  &  Stezixtrt,  for  appellant.  Henry  Frazdcy,  for  respond- 
ents. 

FULLER,  P.  J.  On  the  14th  day  of  March,  1905,  this  api)eal 
was  taken  from  an  order  overruling  a  demurrer  to  the  complaint  in 
an  action  instituted  on  the  20th  day  of  December,  1904,  and  the  case 
was  placed  upon  the  printed  calendar  for  our  Octobr,  1905,  term. 

As  appellant  has  neither  filed  an  abstract  nor  brief  in  this  court, 
it  is  presumed  that  no  errors  of  law  occurred  at  the  trial ;  and  the 
order  appealed  from  is  affirmed. 


SWEENEY  CATTLE  CO.  v.  ERB.      • 

An  alleged  contract  to  convey  land  cannot  be  specifically  enforced, 
where  the  undisputed  evidence  shows  that  defendant  neither  owned 
nor  contracted  to  sell  the  land  described,  and  that  the  only  land  in 
which  defendant  had  any  interest  had  been  sold  and  conveyed  by  him 
as  executor  under  an  order  of  the  county  court,  pursuant  to  negotia- 
tion? in  which  the  vendees,  in  the  contract  sought  to  be  enforced,  acted 
merely  as  agents. 

(Opinion  filed,  June  13,  1906.) 

Appeal  from  Circuit  Court,  Pennington  County.  Hon.  Levi 
McGee,  Judge. 

Action  by  ,the  Black  Hills  Real  Estate  Agency  against  Herman 
Erb,  in  which  the  Sweeney  Cattle  Company  was  substituted  as  plain- 
tiflF.     From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Chaunccy  L,  Wood  and  Charles  IV.  Broiv^i,  for  appellant. 

FLXLER,  P.  J.  The  Black  Hills  Real  Estate  Agency,  a  co- 
partnership consisting  of  Eathen  Allen  and  Thomas  Sweeney,  in- 
stituted this  action  on  the  9th  day  of  August,  1903,  to  enforce  spec- 
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ific  performance  of  a  contract  to  sell  and  convey  to  them  certain 
real  estate  which  it  is  alleged  was  made  and  entered  into  by  and  be- 
tween plaintiffs  and  defendant  on  the  8th  day  of  February,  1902. 
One  year  after  the  trial  was  concluded,  but  prior  to  the  rendition 
and  filing^  of  the  court's  decision,  the  copartnership  sold  and  as- 
signed their  alleged  contract  and  cause  of  action  to  the  Sweeney 
Cattle  Company,  a  corporation,  which  the  trial  court  thereupon 
substituted  as  plaintiff  in  the  action  and  in  its  favor  decreed  spec- 
ific performance  as  prayed  for  in  the  complaint,  and  the  defendant 
appeals. 

The  land  which  it  is  alleged  defendant,  as  the  sole  devisee  and 
legatee  of  Richard  Erb,  deceased,  owned  on  the  8th  day  of  Feb- 
ruary, 1902,  and  upon  that  date  contracted  to  sell  and  convey  to 
plaintiffs'  assignors,  together  with  other  real  and  personal  property 
not  now  in  controversy,  is  described  as  follows:  "The  north  half 
(X.  3/^)  of  the  southwest  quarter  (S.  W.  14)  of  section  twelve 
(12),  township  one  (i)  south,  of  range  seven  (7)  east  of  the  Black 
Hills  meridian;  also  the  east  half  (E.  yi)  of  the  southeast  quarter 
(S.  E.  ^/4)  of  section  thirty-six  (36),  township  one  (i)  north, 
of  range  seven  (7)  east  of  the  Black  Hills  meridian."  Now  the 
undisputed  evidence  shows  that  the  defendant  neither  owned  nor 
contracted  to  sell  the  above-described  land  to  plaintiff's  assignors  or 
at  all,  and  that  the  only  real  property  with  reference  to  which  the 
parties  ever  negotiated  was  1,640  acres  of  Pennington  county  land 
of  which  Richard  Erb  died  seised,  and  which  was  conveyed  pur- 
suant to  such  negotiations  to  Jacob  Spahr  upon  petition  of  the  de- 
fendant to  the  county  court,  as  executor  of  the  estate  of  decedent, 
and  in  obedience  to  an  order  of  such  court  made  and  entered  orr 
the  13th  day  of  February,  1903.  This  sale  was  duly  confirmed  on 
the  following  day  and  it  was  established  at  the  trial  by  uncontro- 
verted  evidence  that  the  original  plaintiffs  Eathen  Allen  and  Thos. 
Sweeney,  the  copartnership  under  which  the  present  plaintiff  claims 
the  right  to  maintain  this  action,  acted  with  reference  to  the  trans- 
action in  no  other  capacity  than  as  the  agents  of  the  defendant. 

It  follows  that  specific  performance  is  not  enforceable,  and  the 
judgment  appealed  from  is  reversed. 
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STATE  V.   KAUFFMAX. 

Under  Const,  art.  6,  §  8,  declaring  that  all  persons  shall  be  bail- 
able by  sufficient  sureties,  except  for  capital  offenses,  when  proof  is  ev- 
ident or  presumption  great,  persons  arrested  for  capital  offenses,  where 
the  proof  Is  not  evident  or  the  presumption' great,  are  entitled  to  baH 
as  a  matter  of  right,  and  Rev.  Code  Cr.  Proc.  §§  585,  586,  providing 
that  bail  may  be  admitted  upon  all  arrests  for  criminal  offenses  pun- 
ishable by  death  unless  the  proof  is  evident  or  the  presumption  great, 
but  shall  be  taken  only  by  the  Supreme  Court  or  circuit  court  or  a 
justice  or  judge  thereof,  "who  shall  exercise  their  discretion  therein," 
Is  in  conflict  with  the  constitutional  provision. 

Under  Const,  art.  6,  §  8,  providing  that  all  persons  shall  be  ball- 
alxle  except  for  capital  offenses  when  proof  is  evident  or  presumption 
great.  Rev.  Code  Cr.  Proc.  §§  585,  586,  constainlng  substantially  the 
same  provisions,  and  section  356,  providing  that  defendant  in  a  crim- 
inal case  is  presumed  to  be  innocent,  the  burden  is  on  the  state  in  an 
application  for  bail,  to  show  that  the  proof  Is  evident  or  the  presump- 
tion great. 

(Opinion  filed,  June  23,  1906.) 

Original  application  by  Emma  KaufFman  to  be  admitted  to 
bail.    Application  granted. 

A.  F,  Orr,  State's  Attorney,  for  the  State.  Aikens  &  Judge, 
for  defendant. 

HAXEY,  J.  Having  been  held  to  answer  the  charge  of  mur- 
der and  committed  to  the  custody  of  the  .sheriff  of  Minnehaha  coun- 
ty the  defendant  applies  for  an  order  admitting  her  to  bail. 

The  Constitution  of  this  state  secures  to  every  one  accused  of 
crime  the  right  to  bail  in  all  cases  except  when  charged  with  a  cap- 
ital offense  and  even  then,  unless  the  proof  of  guilt  is  evident  or 
the  presumption  of  it  is  great.  It  declares :  "All  persons  shall  be 
bailable  by  sufficient  sureties,  except  for  capital  offenses  when  proof 
is  evident  or  presumption  great.''  Article  6,  §  8.  As  said  by  Mr. 
Justice  Field  in  construing  identically  the  same  constitutional  pro- 
vision :  "The  admission  to  bail,  in  capital  cases,  where  the  proof 
is  evident  or  the  presumption  great,  may  be  made  a  matter  of  dis- 
cretion, and  may  be  forbidden  by  legislation,  but  in  no  other  cases. 
In  all  other  cases,  the  admission  to  bail  is  a  right  W'hich  the  accused 
can  claim,  and  which  no  judge  or  court  can  properly  refuse."  Peo- 
ple V.  Tinder,  19  Cal.  539,  81  Am.  Dec.  77.  The  statute  provides: 
**Bail,  by  sufficient  sureties,  shall  be  admitted  upon  all  arrests  in 
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criminal  cases  where  the  offense  is  not  punishable  by  death,  and  it 
may  be  taken  by  any  of  the  persons  or  courts  authorized  by  law  to 
arrest  and  imprison  offenders.  Bail,  by  sufficient  sureties,  may  be 
admitted  upon  all  arrests  in  criminal  cases  where  the  punishment 
mav  be  death,  unless  the  proof  is  evident  or  the  presumption  great ; 
but  it  shall  be  taken  only  by  the  Supreme  Court  or  a  circuit  court, 
or  by  a  justice  or  judge  thereof,  who  shall  exercise  their  discretion 
therein,  having  regard  to  the  nature  and  circumstances  of  the  of- 
fense, and  of  the  evidence  and  to  the  usages  of  law ;  if  the  case 
has  been  tried  by  jury,  and  the  jury  have  disagreed  on  their  ver- 
dict, then  the  above  presumption  is  removed,  and  the  defendant 
shall  thereupon  be  entitled  to  bail,  unless  it  shall  appear  to  the  court 
or  judge  thereof,  by  due  proof,  that  such  disagreement  was  oc- 
casioned by  the  misconduct  of  the  jury."  Rev.  Code  Cr.  Proc.  §§ 
585,  586.  According  to  this  legislation,  where  the  offense  is  not 
punishable  by  death,  the  accused  is  entitled  to  bail  as  a  matter  of 
right,  which  may  be  taken  by  any  of  the  persons  or  courts  author- 
ized by  law  to  arrest  and  imprison  offenders ;  where  the  offense  is 
punishable  by  death,  and  the  proof  is  evident  or  presumption  great, 
the  taking  of  bail  is  forbidden ;  but  where  the  offense  is  punishable 
by  death,  and  the  proof  is  not  evident  or  presumption  great,  it  may 
be  taken  by  the  supreme  or  circuit  court,  or  by  a  judge  of  either  as 
a  matter  of  discretion.  All  of  these  provisions  except  the  last  are 
in  harmony  with  the  organic  law.  Where  the  offense  is  punish- 
able by  death,  and  the  proof  is  not  evident  or  presumption  great, 
the  accused  clearly  is  entitled  to  bail  as  a  matter  of  right ;  but  it 
can  be  taken  or  ordered  only  by  the  circuit  or  supreme  court,  or 
by  a  judge  thereof.  Such  is  the  case  at  bar.  The  accused  is  charg- 
ed with  murder.  If  the  proof  is  evident  or  presumption  great  her 
admission  to  bail  is  forbidden.  If  the  proof  is  not  evident  or  the 
presumption  great  she  is  entitled  to  bail  as  a  matter  of  right. 

What,  then,  constitutes  evident  proof,  or  great  presumption, 
within  the  meaning  of  the  constitutional  guaranty?  These  phrases 
are  extremely  difficult  to  define:  their  application  to  the  facts  of 
any  particular  case,  not  less  difficult.  This  is  disclosed  by  the  nu- 
merous adjudications  on  the  subject.  5  Cyc.  64.  It  would,  there- 
fore, be  unwise  to  attempt  the  statement  of  a  general  rule  applic- 
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able  to  all  cases.  Webster  defines  the  word  "evident''  thus :  **Clear 
to  the  vision ;  especially,  clear  to  the  understanding,  and  satisfactory 
to  the  judgment."  Its  synonyms  are:  "'Manifest;  plain;  clear; 
obvious;  visible;  apparent;  conclusive;  indubitable;  palpable;  no- 
torious." **A  defendant  in  a  criminal  action  is  presumed  to  be  in- 
nocent until  the  contrary  is  proved."  Rev.  Code  Cr.  Proc.  §  356. 
The  sole  purpose  of  restraint  before  conviction  is  to  secure  the 
presence  of  the  accused  for  trial.  To  grant  bail  is  the  rule ;  to  re- 
fuse it,  the  exception.  Any  one  who  relies  upon  an  exception  should 
shov/  that  his  case  falls  fairly  within  such  exception.  Has  the 
state  done  so  in  this  instance?  We  think  not.  Any  extended  pres- 
entation or  discussion  of  the  evidence  introduced  before  the  com- 
mitting magistrate  (none  was  offered  by  the  accused)  upon  which 
this  application  is  based,  in  advance  of  a  trial  of  the  cause  upon 
the  merits,  would  be  manifestly  improper.  It  has  all  received  care- 
ful consideration. 

To  our  minds  the  proof  of  the  crime  charged  is  not  so  plain 
and  palpable  as  to  warrant  us  in  denying  the  defendant's  applica- 
tion. She  should  be  admitted  to  bail  in  such  sum  as  is  just  and  rea- 
sonable in  view  of  all  the  circumstances. 

FULLER,  P.  J.,  having  been  absent,  has  taken  no  part  in  this 
decision. 


HARRIS  V.  STEARNS,  County  Treasurer. 

Laws  1890,  p.  318,  c.  150,  §  3,  re-enacted  in  1891,  1897,  and  car- 
ried into  Rev.  Pol.  Code,  §  2149,  providing  that  possession  of  a  tax  re- 
ceipt shall  be  conclusive  evidence  that  all  prior  taxes  on  the  property- 
have  been  paid,  when  taken  in  connection  with  the  entire  revenue  law, 
places  the  consequences  of  a  treasurer's  failure  to  perform  his  duty  in 
collecting  taxes  on  him,  and  the  statute  is  not  in  conflict  with  Const, 
art.  b,  §  2,  providing  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 

The  statute  so  construed  is  not  in  conflict  with  Const,  art  11,  §  7, 
declaring  that  all  laws  exempting  property  from  taxation  shall  be  void. 

Jt  is  only  tax  receipts  issued  by  the  county  treasurer  in  the  usual 
discharge  of  his  official  duties  that  are  conclusive  evidence  of  the  pay- 
ment of  prior  taxes,  within  Laws  1890,  p.  318,  c.  150,  §  3,  re-enacted 
in  1891,  1897,  and  carried  into  Rev.  Pol.  Code,  §  2149,  providing  that 
posr^ession  of  a  tax  receipt  shall  be  conclusive  evidence  that  prior  taxes 
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have  been  paid,  and  the  possession  of  a  tax  receipt  obtained  by  larceny 
forgery,  or  fraud,  is  not  within  the  statute. 

Laws,  1890,  p.  318,  c.  150,  §  3,  re-enacted  in  1891,  1897,  and  car- 
ried into  Rev.  Pol.  Code,  §  2149,  providing  that  possession  of  a  tax  re- 
ceipt shall  be  conclusive  evidence  that  prior  taxes  "which  ard  charge- 
able against  the  lands  in  such  receipt  described,  or  in  case  of  a  person- 
alty tax  against  the  person  named  in  such  receipt  have  be^n  fully 
paid,  '  provides  for  two  classes  of  receipts,  the  first  operating  to  re- 
lease the  land  described  in  a  receipt  from  prior  charges,  and  the  second 
operating  to  release  the  person  named  therein  from  all  prior  charges; 
and  if  the  words  "or  in  case  of  a  personalty  tax"  relate  to  a  receipt 
which  includes  both  real  and  personal  property  taxes,  they  must  be 
takon  in  connection  with  the  words  "all  prior  taxes  chargeable,*'  so 
that  the  possession  of  a  receipt  will  be  conclusive  evidence  that  all 
I>rior  taxes  chargeable  against  the  land  described  therein,  or  against 
the  person  named  therein,  have  been  paid. 

Fuller,  P.  J.,  dissenting. 

.Opinion  filed,  June  27,  1906.) 
On  petition  for  rehearing.    Former  opinion  reversed,  and  judg- 
ment below  reversed. 

For  former  opinion,  see  17  S.  D.  439,  97  N.  W.  361. 

HANEY,  J.  A  statement  of  the  issues  presented  by  this  ap- 
peal will  be  found  in  our  former  decision.  Harris  v.  Stearns,  17 
S.  D.  439,  97  N.  W.  361.  The  views  expressed  in  the  dissenting 
opinion  then  filed  (a  rehearing  having  been  granted)  are  now 
adopted  by  a  majority  of  the  court. 

For  the  reasons  therein  stated,  our  former  order  of  ;affirmance 
is  overruled,  and  the  judgment  and  order  of  the  circuit  court  are 
reversed. 

FULLER,  P.  J.,  dissenting. 


GRIGS  BY  V.  WOLVEX,  et  al. 

Statements  made  in  an  additional  abstract  and  not  denied  by  ap- 
pellant will  be  deemed  to  be  true. 

In  the  absence  of  a  bill  of  exceptions,  the  ruling  of  the  court  in 
denying  a  motion  for  making  other  persons  parties  to  the  action  is 
not  reviewable;  the  motion  and  order  not  necessarily  constituting  a 
part  of  the  judgment  roll. 

Code  Civ.  Proc.  §  95,  provides  that  the  court  may  determine  any 
controversy  between  the  parties  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  etc.     In  a  suit  to  quiet  title,  plaintiff  claimed 
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title  by  virtue  of  a  conveyance  from  the  fee  owner,  and  defendant 
claimed  title  by  virtue  of  a  tax  deed.  Held,  that  a  mortgagee  was  not 
a  necessary  party. 

The  denial  of  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  reviewable  without  a  bill  of  exceptions;  the  mo- 
tion being  based  on  affidavits  brought  before  the  appellate  court  by 
appellant's  abstract. 

Ihe  granting  or  refusing  of  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  in  the  discretion  of  the  trial  court,  and  its  rul- 
ing will  not  be  disturbed  in  the  absence  of  an  abuse  of  discretion. 

A  memorandum  in  a  private  book  kept  by  one  under  whom  a  pur- 
chaser claims  title,  which  shows  the  execution  of  a  quitclaim  deed  to 
another,  is  not  admissible,  at  least  without  evidence  showing  that  the 
purchaser  had  read  the  memorandum  prior  to  his  purchase. 

On  an  application  for  a  new  trial,  in  a  suit  to  quiet  title,  on  th* 
ground  of  newly  discovered  evidence,  consisting  of  an  assignment  for 
the  benefit  of  creditors  executed  by  one  under  whom  the  successful 
party  claimed  title.  It  appeared  that  litigation  growing  out  of  the  as- 
signment had  been  had  in  the  courts  of  Wisconsin  and  South  Dakota, 
and  that  the  attorneys  for  the  applicant  had  knowledge  of  the  exist- 
ence oi  the  assignment  prior  to  the  trial,  and  that  the  attorney  for  the 
applicant  had  been  acquainted  with  the  assignor  and  had  examined  his 
private  books  in  reference  to  his  land  transactions.  Held,  that  the  mo- 
tion was  properly  denied  on  the  ground  that  proper  diligence  had  not 
been  exercised  in  preparing  for  trial. 

An  application  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  must  show  that  the  applicant  has  been  vigilant  in  the  prep- 
aration of  his  case  for  trial,  and  that  the  new  evidence  has  been  dis- 
covered since  the  trial,  and  that  the  same  could  not,  by  reasonable  dil- 
igence, have  been  produced  at  the  trial. 

(Opinion  filed,  July  12,  1906.) 

Appeal  from  Circuit  Court,  Hand  County.  Hon.  Loring  E. 
Gakky,  Judge. 

.\ction  by  Sioux  K.  Grigsby  against  John  W.  Wolven,  contin- 
ued on  his  death  against  Edwin  J.  Wolven  and  another  as  executors. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed, 

B.  A,  Knight  and  /.  //.  Cole,  for  appellants.  Crigsby  &  Grigs- 
b\\  for  respondent. 

CORSOX,  J.  This  action  was  instituted  by  the  plaintiff 
against  John  \V.  Wolven,  defendant,  to  quiet  title  to  a  quarter  sec- 
tion of  land  in  Hand  county,  to  which  the  plaintiff  claimed  title  by- 
virtue  of  a  conveyance  from  the  fee  owner  and  to  which  the  de- 
fendant claimed  title  bv  virtue  of  a  tax  deed  executed  bv  the  countv 
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treasurer  of  Hand  county  in  1897.  The  case  was  tried  to  the  court 
without  a  jury;  ami,  its  findings  and  judgment  being  in  favor  of 
the  plaintiff,  the  defendant  appeals.  Subsequently  to  the  taking  of 
the  appeal,  and  before  the  submission  of  the  case  to  this  court  for 
decision,  the  defendant  died,  and  his  executors  were  duly  substituted 
as  parties  defendant  to  the  action. 

The  appellant  seeks  a  reversal  of  the  judgment  upon  two 
grounds:  (i)  That  the  court  erred  in  denying  appellant's  motion 
that  certain  other  persons  should  be  made  parties  to  the  action ; 
(2)  that  the  court  erred  in  denying  appellant's  motion  for  a  new 
trial  made  upon  the  ground  of  newly  discovered  evidence.  The 
respondent  filed  and  served  an  additional  abstract,  in  which  he 
states  that  no  bill  of  exceptions  has  been  served,  settled,  or  filed  in 
the  case,  and  he  contends  that,  there  being  no  bill  of  exceptions^ 
the  motion  to  make  other  persons  parties  to  the  action  and  the  or- 
der denying  the  same  are  not  properly  before  us  for  review.  The 
statements  made  in  the  additional  abstract,  not  being  denied  by 
the  appellant,  must  be  taken  as  true,  and,  being  so,  we  are  of  the 
opinion  that  this  contention  is  correct,  and  that,  there  being  no  bill 
of  exceptions,  the  ruling  of  the  court  upon  this  motion  is  not  prop- 
erly before  us,  as  such  a  motion  and  order  do  not  necessarily  con- 
stitute a  part  of  the  judgment  roll,  and  could  not,  therefore,  be  pre- 
sented to  the  court  below  or  this  court  for  review  unless  embodied 
in  a  bill  of  exceptions.  But  assuming  that  the  order  denying  the 
appellant's  motion  is  properly  before  us,  we  are  of  the  opinion  that 
the  court  in  denying  the  motion  was  clearly  right,  as  the  parties 
named  were  not  necessary  parties  to  the  action. 

In  the  affidavit,  upon  which  the  motion  was  based,  it  was 
claimed  that  one  Joe  Kirby  had  some  lien  on  the  property  by  reason 
of  a  mortgage  held  by  him  thereon.  As  Kirby  was  not  a  party 
to  the  action,  his  lien  or  the  lien  of  any  other  person  holding  under 
the  mortgage  would  not  be  affected  by  the  judgment  in  this  case. 
Philip  V.  Stearns,  20  S.  D.  220,  105  X.  W.  467.  Section  95,  Code 
Civ.  Proc.  provides :  "The  court  may  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights ;  but  when  a 
Vol.  20.  s.  D.  40. 
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complete  determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in."  The  controversy  in  this  case  as  between  the  respond- 
ent and  appellant  could  be  completely  determined  without  making 
the  party  holding  the  mortgage  a  party  thereto. 

It  is  also  contended  by  respondent  that,  there  being  no  bill  of 
exceptions,  the  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  not  properly  before  us  for  review;  but  this 
contention,  in  our  opinion,  is  untenable.  The  motion  for  a  new 
trial  made  upon  the  ground  of  newly  discovered  evidence  is  based 
entirely  upon  affidavits,  and  these  affidavits  are  brought  before  this 
court  by  appellant's  abstract  with  the  pleadings,  findings  of  fact, 
conclusions  of  law,  and  the  judgment,  and  it  is  not  necessary  that 
the  affidavits  upon  which  such  motion  was  based  should  be  em- 
bodied in  the  bill  of  exceptions.  The  fact  that  the  affidavits  set  out 
in  the  abstract  were  the  affidavits  used  on  the  hearing  of  the  motion 
was  not  denied  by  the  respondent,  and  it  is  hot  claimed  by  him  in 
his  additional  abstract  that  there  was  any  evidence,  oral  or  written, 
other  than  that  contained  in  the  affidavits  set  out  in  the  abstract. 
The  alleged  error  of  the  court,  therefore,  in  denying  the  motion 
for  a  new  trial  upon  the  ground  stated,  is,  in  our  opinion,  properly 
before  us  for  review. 

Respondent  contends,  however,  that  assuming  {hat  the  order 
of  the  court  denying  a  new  trial  is  properly  before  us  the  decision 
of  the  court  w^as  clearly  right  for  the  reasons  ( i )  that  the  evidence 
which  appellant  claims  can  be  produced  at  another  trial  is  incom- 
petent and  immaterial;  (2)  that  it  is  not  shown  by  the  affidavits 
that  the  appellant  used  reasonable  diligence  in  securing  such  evi- 
dence at  the  trial.  The  granting  or  refusing  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  largely  in  the  discretion  of 
the  trial  court,  and  the  ruling  of  the  court  made  on  such  a  motion 
will  not  be  disturbed  unless  there  has  been  a  manifest  abuse  of 
such  discretion.  Wilson  v.  Seaman,  15  S.  D.  103,  87  X.  \V.  577. 
It  appears  from  the  affidavit  of  appellant's  counsel  that  the  newly 
discovered  evidence  which  the  appellant  claims  he  will  be  able  to 
produce  on  another  trial  is  the  following  memorandum,   found  in. 
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one  of  the  private  books  kept  by  F.  T.  Day,  under  whom  the  re- 
spondent claims  title,  and  which  memorandum  book  is  now  in  the 
possession  of  one  Momsen,  assignee  of  said  Day  for  the  benefit  of 
creditors,  namely:  *'Quit  claim  deed  on  file  to  Van  Kirk/'  It  is 
further  stated  in  the  affidavit  of  the  attorney  for  appellant  that  said 
Momsen  will  testify,  not  only  to  the  existence  of  said  memorandum, 
but  also  to  the  fact  that  the  respondent  had  frequently  examined 
said  private  book  and  the  page  on  which  said  memorandum  was 
found.  The  respondent,  in  his  counter  affidavit,  denies  that  he  had 
any  knowledge  of  this  memorandum  prior  to  the  purchase  of  the 
property  from  said  Day  or  had  any  information  in  relation  thereto, 
and  denies  that  the  records  of  Hand  county  show  the  existence  of 
any  conveyance  of  said  property  from  said  Day  to  Harriet  Van 
Kirk.  Clearly  this  memorandum  in  a  private  book  of  F.  T.  Day 
would  not  be  admissible  evidence  as  against  the  respondent,  unless 
it  could  be  shown  by  a  preponderance  of  the  evidence  that  the  re- 
spondent had  seen  and  read  the  said  memorandum  prior  to  his  pur- 
chase of  the  property  from  Day,  even  if  it  could  be  admissible  under 
any  circumstances. 

The  appellant  further  sets  up  as  a  ground  for  granting  a  new 
trial  the  fact  that  he  had  discovered  since  the  trial  that  said  F.  T. 
Day  in  1893  n^ade  an  assignment  for  the  benefit  of  creditors,  and 
subsequently,  in,  1898,  filed  his  petition  in  bankruptcy.  What  facts 
the  appellant  expected  to  establish  by  evidence  relating  to  this  as- 
signment for  the  benefit  of  creditors  and  petition  in  bankruptcy  does 
not  clearly  appear.  It  does,  however,  dearly  appear  from  the  affi- 
davit of  respondent  that  litigations  growing  out  of  such  assignment 
had  been  both  in  the  courts  of  Wisconsin  and  of  this  state,  and  that 
numerous  actions  involving  this  assignment  had  been  tried  in  the 
courts  of  these  two  states  and  decisions  therein  made  by  the  highest 
courts,  and  that  appellant's  attorney's  had  full  knowledge  of  the  ex- 
istence of  this  assignment  long  prior  to  the  trial  of  the  action.  It  was 
further  shown  by  the  affidavit  of  the  respondent  that  B.  A.  Knight, 
who  makes  the  principal  affidavit  in  behalf  of  the  appellant,  had  for 
a  long  time  prior  to  said  trial  been  acquainted  with  both  said  Day 
and  said  Momsen,  and  had  previously  visited  them  at  Milwaukee 
and  examined  Day's  said  private  books  in   reference  to  his  land 
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transactions.  The  statements  on  the  part  of  the  respondent  in  his 
affidavit  were  not  denied  by  the  appellant  or  his  counsel,  and  hence 
the  trial  court,  jn  our  opinion,  very  properly  concluded  that  such 
diligence  had  not  been  shown  on  the  part  of  the  appellant  in  pre- 
paring his  case  for  trial  as  is  required  in  order  to  authorize  the 
trial  court  to  grant  a  new  trial  upon  the  ground  of  newly  discover- 
ed evidence.  So  far  as  the  record  discloses,  neither  the  appellant 
nor  Knight  or  his  associate  counsel  nfade  any  inquiries  of  said 
Momsen  or  said  Day  in  regard  to  said  Day's  title  to  the  property. 

The  question  as  to  what  diligence  is  required  of  a  party  pre- 
paring for  trial  was  fully  considered  in  the  case  of  Gaines  v.  Whit^, 
I  S.  D.  434,  47  N.  W.  524,  and  the  conclusion  reached  by  this 
court  is  thus  stated  in  the  headnote:  "An  application  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  must  show  by 
affidavit  ( i )  that  the  applicant  has  been  vigilant  in  the  preparation 
of  his  case  for  trial;  (2)  that  new  and  material  facts  have  been 
discovered  Since  the  trial,  which  could  not  by  reasonable  diligence 
have  been  produced  at  the  trial.  And  these  facts  should  be  ex- 
plicitly stated  in  the  affidavits."  See,  also,  the  following  cases: 
Oschsenreiter  v.  Bagley  Elevator  Co.,  11  S.  D.  91,  75  N.  W.  822; 
Longley.  v.  .Daly,  i  S.  D.  266,  46  N.  W.  247;  Boot  v.  Brewster, 
36  X.  VV.  649,  9  Am.  St.  Rep.  515;  Braithwaits  v.  Aiken,  49  N.  W. 
421 ;  Oberlander  v.  Fixen  &  Co.,  129  Cal.  690,  62  Pac.  254.  The 
affidavits  in  this  case  made  on  the  motion  for  new  trial  are  very- 
voluminous,  and  no  useful  purpose  would  be  served  in  giving  them 
in  full  in  this  opinion.  It  must  suffice  for  us  to  say  that,  in  our 
opinion,  the  trial  court  did  not  abuse  its  discretion  in  denying  the 
appellant's  motion. 

The  judgment  of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


SUBERA  v.  JONES. 

Under  Rev.  Code  Civ.  Pr.  §  91,  declaring  that  in  case  of  the  death 
of  a  party  to  an  action  surviving  the  action  may  he  continued  by  his 
representatives,  an  action  for  the  cancellation  of  a  deed  is  properly 
continued  on  plaintiff's  death  by  his  executor,  who  is  entitled  to  the 
possession  of  decedent's  real  property  until  the  estate  Is  delivered  over 
by  order  of  court  to  the  devisees. 
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Under  Rev.  Code  Civ.  Proc.  §  82,  authorizing  an  executor  to  suj 
without  joining  the  person  for  whose  benefit  the  action  is  prosecuted, 
and  Rev.  Prob.  Code,  §§  147,  242,  and  243,  requiring  the  executor  to 
take  into  his  possession  all  the  estate  of  the  decedent,  and  that  for  the 
purpose  of  bringing  suits  to  quiet  titl^  his  possession  in  the  possession 
of  the  devisees,  and  that  actions  for  the  recovery  of  any  real  property 
may  ba  maintained  by  the  executor,  etc.,  an  action  for  the  cancellation 
of  a  deed  may  be  continued  on  plaintiffs  death  by  his  executor  without 
joining  the  devisees  as  parties,  and  their  rights  are  fully  protected  by 
an  order  allowing  them  to  intervene  at  any  time  prior  to  final  judg- 
ment. 

Where  a  defendant,  whose  title  was  attacked,  asserted  ownership 
In  fee  and  demanded  a  decree  adjudging  him  to  be  the  sole  owner,  the 
court  did  not  abuse  its  discretion  by  denying  a  motion  of  plaintiff  to 
discontinue  the  action. 

The  sufficiency  of  the  evidence  to  sustain  a  finding  cannot  be  re- 
viewed in  the  absence  of  an  appeal  from  an  order  denying  a  new  trial. 

In  an  action  to  cancel  a  conveyance,  the  court  denied  plaintiff's 
motion  for  a  dismissal,  and  found  in  favor  of  defendant  on  his  plea  of 
ownership  in  fee  and  a  demand  for  a  decree  confirming  his  title.  The 
judgment  .embraced  only  a  part  of  the  land  in  controversy.  Held,  that 
plaintiff  could  not  complain  of  the  failure  of  the  court  to  determine  the 
title  of  all  the  premises;  for,  as  to  the  land  concerning  which  no  deci- 
sion was  made,  it  stands  as  if  the  action  to  it  had  been  dismissed. 

(Opinion  filed,  June  13,  1906.) 

Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  E.  G. 
Smith,  Judge. 

Action  by  Wilson  S.  Jones  against  Isaac  S.  Jones,  prosecuted 
on  the  death  of  plaintiff  by  H.  W.  Subera,  as  executor  of  plaintiff. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Hosmer  H,  Keith,  Joe  Kirby,  and  Davis,  Lyon  &  Gates,  for  ap- 
pellant. Kittredge,  IVinans  &  Scott  and  Boycc  &  Warren,  for  re- 
spondent. 

HANEY,  J.  This  action  was  instituted  by  Wilson  S.  Jones, 
since  deceased,  to  cancel  certain  conveyances  on  grounds  not  ma- 
terial on  this  appeal.  Defendant  admitted  the  plaintiff's  former 
ownership  and  the  execution  of  the  alleged  conveyances,  denied  all 
other  allegations  of  the  complaint,  and  prayed  a  decree  adjudging 
him  to  be  the  sole,  absolute,  and  unqualified  owner  of  the  real  prop- 
erty in  controversy.  When  the  case  was  called  for  trial,  after  sub- 
stitution of  decedent's  executor,  the  plaintiff  applied  for  a  contin- 
uance for  the  purpose  of  bringing  in  Louis  and  Ezma  Jones,  the 
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son  and  daughter  and  residuary  legatees  of  the  original  plaintiff, 
on  the  ground  that  the  rights  of  all  parties  interested  in  the  subject- 
matter  of  the  action  could  not  be  determined  in  the  absence  of  such 
residuary  legatees.  Upon  this  application  the  court  ruled  as  fol- 
lows :  "The  court  will  permit  the  heirs  themselves,  who  are  named, 
to  become  parties  to  this  action  upon  their  own  application,  at  any 
time  prior  to  final  judgment  in  this  action,  and  will  try  any  issues 
necessary  to  determine  their  rights.  But  the  application  on  the  part 
of  the  executor  at  this  time  is  denied."  Then  the  plaintiff  moved 
for  a  dismissal  without  prejudice,  at  the  plaintiff's  costs,  which  he 
offered  to  pay  to  the  defendant.  This  motion  was  denied,  plaintiff 
dechned  to  proceed,  evidence  was  introduced  by  the  defendant 
agamst  the  plaintiff's  objections,  and  the  court  rendered  its  deci- 
sion, finding  the  facts  to  be  as  follows:  "(i)  The  court  finds  that 
on  the  14th  day  of  December,  A.  D.  1897,  one  Wilson  S.  Jones  was 
the  owner  in  fee  of  the  following  described  premises  lying  and 
being  in  the  county  of  Minnehaha  and  state  of  South  Dakota,  to~ 
wit:  *  *  *  (2)  That  thereafter  the  said  Wilson  S.  Jones,  by  war- 
ranty deeds,  conveyed  said  premises  to  the  defendant,  Isaac  S. 
Jones,  which  said  deeds  were  duly  acknowledged  so  as  to  be  en- 
titled to  be  recorded,  and  each  of  said  deeds  was  thereafter  duly 
filed  for  record  and  recorded  in  the  office  of  the  register  of  deeds 
in  Minnehaha  county.  South  Dakota,  and  that  the  said  defendant, 
Isaac  S.  Jones,  ever  since  said  date  has  been  and  now  is  the  owner 
in  fee  of  said  premises  and  each  and  every  part  thereof.  (3)  That 
the  plaintiff  has  failed  to  substantiate  the  material  averments  of  his 
complaint  by  proof."  From  the  facts  so  found  it  was  concluded, 
as  matters  of  law:  '*(i)  That  the  defendant  is  the  absolute  and 
unconditional  owner  in  fee  simple  of  said  premises  and  the  whole 
thereof.  (2)  That  the  plaintiff  and  all  those  who  claim  by,  through, 
or  under  him  have  no  right,  title  or  interest  in,  of,  or  to,  the  prop- 
erty described  in  the  findings  herein  or  any  part  thereof.  (3)  That 
the  defendant  is  entitled  to  a  judgment  herein  dismissing  the  plain- 
tiff's complaint  with  costs  and  adjudging  the  defendant  to  be  the 
owner  in  fee  simple  absolute  of  said  lands  and  premises  in  the  fore- 
going findings  described,  and  the  whole  thereof."  And  from  the 
judgment  accordingly  entered  this  appeal  was  taken. 


Digitized  by 


Google 


1906]  SUBERA  v.  JONES.  631 

The  original  plaintiff  having  died,  it  was  proper  to  allow  the 
action  to  be  continued  by  his  representatives  or  successors  in  in- 
terest. Rev.  Code  Civ.  Proc.  §  91.  An  executor  is  entitled  to  pos- 
session of  his  decedent's  real  property  until  the  estate  is  settled  or 
delivered  over  by  order  of  the  county  court  to  the  heirs  or  devisees. 
Heirs  or  devisees  may  themselves,  or  jointly  with  the  executor, 
maintain  an  action  for  the  possession  of  the  real  estate,  or  for  the 
purpose  of  quieting  title  to  the  same  against  any  one  except  the  ex- 
ecutor. **The  executor  or  administrator  must  take  into  his  posses- 
sion all  the  estate  of  the  decedent,  real  arid  personal,  except  the 
homestead  and  personal  property  not  assets,  and  collect  all  debts 
due  to  the  decedent  or  to  the  estate.  For  the  purpose  of  bringing 
suits  to  quiet  title  or  for  partition  of  such  estate,  the  possession  of 
the  executors  or  administrators  is  the  possession  of  the  heirs  or  de- 
visees ;  such  possession  by  the  heirs  or  devisees  is  subject,  how- 
ever, to  the  possession  of  the  executor  or  administrator,  for  the  pur- 
pose of  administration,  as  provided  in  this  title.  Actions  for  the 
recovery  of  any  property,  real  or  personal,  or  for  the  possession 
thereof,  and  all  actions  founded  upon  contracts,  may  be  maintained 
by  and  against  executors  and  administrators  in  all  cases  and  in  the 
same  courts  in  which  the  same  might  haye  been  maintained  by  or 
against  their  respective  testators  or  intestates.''  Rev.  Prob.  Code, 
§§  147,  242,  243.  An  executor  may  sue  without  joining  the  per- 
son for  whose  benefit  the  action  is  prosecuted.  Rev.  Code  Civ. 
Proc.  §  82.  Construing  these  provisions  together,  it  clearly  appears 
that  these  residuary  legatees  were  not  necessary  parties,  and  that 
their  rights  were  fully  protected  by  the  order  allowing  them  to  in- 
tervene if  they  so  desired. 

While  it  is  generally  true  that  the  plaintiff  has  a  right  to  dis- 
continue his  action,  he  ought  not  to  be  allowed  to  do  so  uncon- 
ditionally, where  to  so  discontinue  would  manifestly  work  a  ser- 
ious wrong  to  the  defendant.  The  propriety  of  permitting  a  dis- 
missal in  the  case  at  bar  was  a  matter  within  the  sound  discretion 
of  the  trial  court,  w^hich  discretion  was  to  be  exercised  with  refer- 
ence to  the  rights  of  both  the  plaintiff  and  defendant.  Axiom  Min. 
Co.  V.  Little,  6  S.  D.  438,  61  N.  W.  441.  It  is  only  "in  the  absence 
of  a  counterclaim  or  demand  for  affirmative  relief"  that  the  plain- 
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tiff  is  entitled,  if  ever,  to  a  dismissal  as  a  matter  of  right.  Here 
was  a  case  where  defendant's  title  was  attacked,  where  he  asserted 
ownership  in  fee,  where  he  demanded  a  decree  confirming  his  title, 
and  where  he  was  entitled  to  a  decree  adjudging  him  to  be  the  sole 
and  absolute  owner  of  the  premises.  If  the  plaintiff  was  not  pre- 
pared for  trial,  he  should  have  disclosed  his  reasons  for  delay  by  an 
application  for  a  continuance.  There  certainly  was  no  abjise  of 
discretion  on  the  part  of  the  learned  circuit  court  in  denying  the 
motion  to  dismiss.  The  sufficiency  of  the  evidence  to  sustain  the 
findings  cannot  be  questioned  in  the  absence  of  an  appeal  from  an 
order  denying  a  new  trial.  Stephen  v.  Faus.  20  S.  D.  367,  106  X. 
W.  56,  and  cases  cited. 

Finally,  it  is  contended  that  the  judgment  should  be  reversed 
because  the  court  failed  to  find  upon  all  the  issues.  As  we  under- 
stand the  record,  the  complaint  embraced  certain  city  lots  not  al- 
luded to  in  the  decision  or  judgment.  As  to  such  lots  the  record 
affirmatively  shows  no  decision  was  rendered,  and  they  stand  as  if 
the  action  as  to  them  had  been  dismissed,  which  is  precisely  what 
the  plaintiflf  desired  should  be  done  with  respect  to  all  the  property 
in  controversy.  As  to  the  lots  there  was  no  adjudication,  no  rights 
determined,  and  the  plaintiff  has  no  cause  to  complain. 

The  judgment  of  the  circuit  court  is  affirmed. 


JONES  et  al.  v.  JONES  et  al. 

A  deed  absolute  in  form  wiU  not  be  deemed  a  mortgage,  unless  it 
is  shown  that  a  debt  existed  at  the  time  of  the  transaction. 

Evidence  examined,  and  held  to  warrant  a  finding  that  a  deed  ab- 
solute in  form  was  an  absolute  conveyance  apd  not  a  mortgage. 

Where  an  owner  executed  a  conveyance  for  the  purpose  of  pre- 
venting another  from  collecting  a  judgment  that  might  be  recovered 
in  an  action  pending,  neither  he  nor  his  heirs  could  obtain  relief  in 
equity. 

A  warranty  deed  with  full  covenants  and  conveying  to  the  grantee 
a  title  in  fee,^  without  power  of  revocation  or  anything  to  indicate  that 
the  grantor  intended  to  reserve  an  Interest  or  postpone  the  vesting  of 
title  until  his  death,  and  not  executed  in  conformity  with  Rev.  Civ. 
Code,  §§  1006-1011,  relating  to  the  execution  of  wills,  is  not  a  will 
either  under  the  statute  or  in  the  absence  of  statute. 

(Opinion  filed,  June  13.  1906.) 
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Appeal  from  Circuit  Court,  Minnehaha  County.  Hon.  J.  W. 
Jones,  Judge. 

Action  by  Louis  W.  Jones  and  another  against  Isaac  S.  Jones 
and  others.  From  a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Joe  Kirby  and  Dazis,  Lyon  &  Gates,  for  appellants.  Boyce  & 
Warren  and  Rogdc  &  IV i nans,  for  respondents. 

FULLER,  P.  J.  Claiming  ownership  by  inheritance  plaintiffs, 
the  son  and  daughter  and  only  surviving  heirs  at  law  of  Wilson 
S.  Jones,  deceased,  instituted  this  action  to  set  aside  a  warranty 
deed  under  which  the  defendant  Isaac  S.  Jones  asserts  fee-simple 
title  to  a  valuable  farm  of  about  240  acres,  situated  in  Minnehaha 
county,  of  which  it  is  alleged  in  the  complaint  their  father  died 
seised  on  the  3d  day  of  October,  1902.  For  several  years  before 
Tiis  demise,  Wilson  S.  Jones  had  been  estranged  and  separated  from 
his  wife  and  children,  and  both  himself  and  his  bachelor  brother, 
the  defendant  Isaac  S.  Jones,  were  elderly  men  at  the  time  of  the 
various  transactions  essential  to  this  case.  It  w^as  sufficiently 
shown  by  competent  evidence  and  the  court  found  that  Wilson  con- 
Teyed  to  Isaac  by  separate  instruments  the  premises  in  dispute  and 
other  valuable  lands  in  the  vicinity  of  Sioux  Falls,  on  the  14th  day 
of  December,  1897,  and  that  the  deed  to  this  farm  was  apparently 
lost  without  ever  having  been  recorded.  Immediately  thereafter, 
Isaac  executed  an  instrument  constituting  Wilson  his  attorney  in 
fact  with  as  full  power  to  manage,  lease,  and  sell  such  property  or 
any  part  thereof  as  an  absolute  owner  might  possess.  As  this 
power  of  attorney  was  not  of  record  in  February  following,  Wilson 
mortgaged  the  premises  now  in  controversy  in  his  own  name  to 
secure  a  loan  of  $3,500,  the  payment  of  which  Isaac  assumed  in  a 
later  w^arranty  deed  executed  by  Wilson  en  the  8th  day  of  May, 
1900,  and  duly  recorded  in  the  office  of  the  register  of  deeds.  How- 
'Cver,  this  $3,500  mortgage  on  what  is  called  the  "home  farm"  was 
fully  paid  and  satisfied  of  record  by  Wilson  on  the  7th  day  of  Oc- 
tober, 1901,  from  the  proceeds  of  the  sale  of  other  lands  which  he 
liad  previously  deeded  to  Isaac.  From  the  proceeds  of  similar  sales 
and  rents  and  profits  of  the  lands  he  paid  various  other  debts  which 
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lie  had  contracted  from  time  to  time,  so  that  on  December  8.  1901, 
he  wrote  Isaac  in  part  as  follows :  **I  have  paid  off  every  debt  that 
1  owe  in  Dakota,  including  mortgage  on  'home  place/  Then  I  ad- 
vertised in  three  of  our  papers  to  bring  in  all  accounts  and  get 
their  money,  and  I  don't  think  I  owe  any  human  being  five  cents, 
and  I  have  got  past  being  afraid  of  blackmailers." 

The  last  suggestion  undoubtedly  relates  to  an  action  for  dam- 
ages with  which  Wilson  was  threatened  by  one  Eliza  J.  Titus  in 
1897  when  the  first  deeds  were  executed,  and  which  was  actually 
pending  in  the  circuit  court  at  the  time  of  the  execution  of  the  deed 
of  May '9,  1900,  concerning  which  deeds  the  trial  court  found: 
"That  the  purpose  of  the  said  Wilson  S.  Jones  in  making  said  deeds 
to  the  said  Isaac  S.  Jones  was  to  bestow  the  said  property  upon  the 
said  Isaac  and  perfect  the  title  in  him  in  his  lifetime,  and  to  prevent 
the  said  plaintiffs  and  the  said  Eliza  J.  Titus  from  obtaining  any 
share  or  interest  therein,  either  in  the  lifetime  of  the  said  Wilson 
or  after  his  death."  The  record  shows  that  in  the  year  1894  Wil- 
son and  Isaac  exchanged  wills,  by  which  each  devised  and  be- 
queathed to  the  other  all  the  property  then  owned  or  of  which  he 
might  die  seised,  and  thereafter  and  at  about  the  time  Wilson  deed- 
ed his  property  to  Isaac,  the  latter  executed  another  will  of  similar 
import,  which  was  delivered  to  and  retained  by  Wilson  during  the 
remainder  of  his  life.  While  Wilson  kept  Isaac  fully  advised  as- 
to  every  transaction  pertaining  to  the  property,  he  retained  entire 
management  of  affairs,  including  the  making  of  improvements, 
sale  and  leasing  of  lands,  collection  of  rents,  and  disbursement  of 
funds,  and  his  letters  reporting  the  various  transactions  to  Isaac, 
who  resided  in  the  state  of  Washington,  disclose  a  firmly  fixed  de- 
termination to  vest  in  him  all  his  property,  both  real  and  personal, 
to  the  exclusion  of  his  wife,  son,  and  daughter.  To  avoid  the  ne- 
cessity of  recording  his  power  of  attorney,  Wilson  would  send 
deeds  to  Isaac  for  execution  and  ask  his  advice  concerning  the  dis- 
position to  be  made  of  the  money  for  which  the  land  sold,  and  in 
his  letters,  some  of  which  contained  remittances,  he  spoke  of  the 
grain  grown  upon  the  different  farms  as  belonging  to  Isaac.  Oc- 
casionally during  the  last  year  or  two  of  his  life  Wilson  was  ab- 
sent from  Sioux  Falls  for  the  benefit  of  his  health,  and  wrote  Isaac 
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frequently  concerning  his  greatly  impair/ed  physical  condition  and 
the  disposition  he  had  made  of  his  property.  On  November  14, 
1901,  he  wrote,  in  part,  as  follows:  "Dear  Brother  Isaac  S.  Jones: 
*  *  *"  I  will  start  next  Monday  for  the  tar  country  of  North  Caro- 
lina. If  I  get  better  there,  will  stay  until  spring.  If  not,  will  go 
to  J^orto  Rico.  If  alive  in  the  spring,  will  return  here.  I  have 
made  arrangements  with  C.  A.  Vincent.  In  case  he  hears  of  my 
death  before  you  can  get  here,  he  is  to  empty  the  bank  vault  and 
draw  the  bank  dry  before  any  enemies  get  there,  and  turn  everything 
over  to  you.  Then  you  will  be  in  shape  to  laugh  at  our  enemies." 
Again  on  December  8,  1901 ;  "Now  you  speak  of  my  doing  bus- 
iness in  your  name.  Everything  has  been  done  in  your  name  except 
the  last  two  sales  in  McCook  county :  The  one  for  $8,300.  This 
was  all  paid  for.  The  other  for  $3,200;  one-half  paid,  the  other 
one-half  on  5  years'  time,  6  per  cent.  Can  get  face  at  any  time. 
I  can't  see  where  there  can  come  any  trouble  until  after  my  death, 
and  the  only  thing  we  have  to  fear  then  is  the  old  woman  and 
her  offspring,  and  I  have  given  that  more  thought  for  the  last 
year  than  all  others.  I  went  to  the  bank  before  I  came  away  and 
tried  to  fix  it  with  the  bank  so  that  you  could  draw  out  all  the  de- 
posits as  soon  as  it  was  known  I  was  dead,  and  at  the  same  time 
check  on  the  bank  for  what  money  I  might  want  before,  and  the  bank- 
er said  he  could  not  do  that.  He  could  not  make  the  amount  in  two 
names  subject  to  check  so  I  left  the  account  in  my  name  and  made 
arrangements  with  C.  A.  Vincent,  and  gave  him  one  of  my  bank  vault 
keys,  so  that  in  case  of  you  not  getting  there  before  the  enemies 
that  he  could  take  everything  out  of  the  vault  before  any  injunc- 
tion could  be  served  on  the  bank.  I  also  made  arrangements  with 
\'incent,  in  case  of  emergency,  to  send  him  a  check  to  draw  de- 
posits out  of  bank  in  case  you  do  not  get  there  in  time.  I  had  to 
trust  some  one  there,  and  I  don't  know  of  any  one  there  that  I 
would  sooner  trust  than  him,  for  he  thinks  too  much  of  you  and 
me  to  betray  our  confidence.  If  he  does,  shoot  him.  I  will  leave 
here  some  time  this  week  for  Jacksonville,  Fla.  Your  letter  will 
reach  me  there.  Don't  know  how  long  I  will  be  there.  Expect  to 
go  to  Porto  Rico.  My  cough  is  some  better.  Heart  trouble  about 
the  same.     I  have  done  the  best  I  could  in  everything  that  I  know 
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how  to  do,  and  I  don't  think  you  could  have  done  better  if  you  had 
been  here.'* 

In  a  letter  dated  March  5,  1902,  he  refers  to  the  matter  thus : 
^'Dear  Brother  Isaac  S.  Jones:  I  have  just  received  your  letter  in 
answer  to  mine.  I  also  received  one  from  \'incent.  He  says  every- 
thing is  all  right  there.  I  have  got  everything  there  fixed  so  that 
in  one-half  hour  so  that  the  devil  can't  get  hold  of  one  dollar,  and 
in  case  I  should  die  before  I  get  home  if  you  obey  my  dispatch, 
as  soon  as  I  am  dead  you  will  have  time  to  get  there  and  get  every- 
thing in  your  hands  before  the  first  enemy  can  get  there,  then  if 
you  don't  hold  it  I  won't  be  to  blame."  It  is  thus  showm  by  his 
frequent  utterances  and  a  uniform  course  of  conduct  that  Wilson 
was  intensely  adverse  to  his  wife  and  children  having  any  of  his 
property  during  his  lifetime  or  after  his  death,  and  in  order  to 
carry  cut  that  intention  he  sought  to  perfect  title  in  Isaac,  so  that, 
as  he  stated  in  one  of  his  letters,  "there  will  be  no  wills  to  break 
by  false  swearing."  It  is  clear  that  the  relation  existing  between 
the  brothers  had  always  been  most  amicable  until  shortly  before  the 
death  of  Wilson,  when,  after  an  unsuccessful  effort  to  procure  a 
reconveyance  of  the  property  remaining  unsold,  Wilson  instituted 
an  action  against  Isaac  to  cancel  and  set  aside  the  deeds  on  the 
ground  of  fraud  and  want  of  consideration. 

In  support  of  the  claim  that  the  conveyance  must  be  deemed 
a  mortgage,  because  made  to  secure  the  payment  of  a  loan,  plain- 
tiff's introduced  testimony  showing  that  Isaac  sent  Wilson  $800  in 
1897  and  $1,600  more  in  August,  1900,  some  three  months  after 
the  second  deed  was  recorded,  and  that  in  September,  1901,  Wilson 
sold  one  of  the  other  farms  previously  deeded  to  Isaac  and  transmitted 
$2,600  of  the  purchase  price  in  a  letter  as  follows :  "Dear  Brother 
Isaac :  *  *  *  Have  sold  the  Salem  farm.  Got  $8,300  for  it.  The 
first  time  I  went  to  McCook  county  I  forgot  to  take  the  deeds,  and 
the  next  time  got  the  wrong  papers.  The  two  deeds. were  not  on 
record,  so  I  deeded  direct,  saving  some  expense.  I  will  send  you 
three  drafts,  in  all  $2,600,  to  apply  on  our  deal.  I  don't  know  how 
much  the  interest  will  be.  Have  forgot  the  time.  All  I  remember 
I  sent  you  $100  to  apply  on  interest.  I  wish  you  would  make  up  a 
statement.     I  have  got  money  enough  to  pay  the  home  mortgage, 
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$3,710,  interest  and  all,  and  I  have  somewhere  near  $2,000  in  bank 
besides,  so  there  will  be  no  worry  about  paying  debts.  I  will  write 
to  Chicago  today  and  see  if  they  will  take  the  money  on  home 
mortgage  and  discount  the  bal.  of  interest.  If  so,  I  will  send  them 
the  money.  Yours  with  best  wishes.  [Signed]  W.  S.  Jones."  It 
was  further  shown  that  some  time  during  the  month  of  March, 
1900,  R.  W.  Parliman,  an  attorney  at  law,  went  out  to  the  farm  in 
question  at  the  suggestion  of  Wilson,  and,  in  the  presence  of  Isaac, 
drew  two  deeds  for  the  purpose  of  conveying  such  premises  and 
another  farm  from  Isaac  back  to  Wilson,  but  these  deeds  were 
never  executed. 

Concerning  what  occurred  at  the  time  Mr.  Parliman. testified 
in  part  as  follows:  "The  first  thing  talked  about  was  Wilson  S. 
had  an  action  here  in  court,  where  some  woman  had  sued  him  for 
damages  and  obtained  a  judgment  against  him  for,  I  believe,  $1,500. 
He  wanted  to  know  what  effect  that  would  have. on  his  property 
interests  if  his  property  was  deeded  back  to  him  by  Isaac  S.  Jones. 
I  advised  him  that  he  would  have  to  pay ;  that  he  could  not  cover 
up  his  property.  He  then  asked  me  if  his  will  was  all  right,  and 
said  that  his  divorced  wife  had  taken  the  positicMi  that  he  was  crazy^ 
and  whether,  if  Isaac  deeded  the  property  back  to  him,  they  could 
break  the  will  and  get  the  property.  I  went  on  and  drafted  the 
deeds  as  he  told  me  to,  and  after  they  were  drafted,  in  the  presence 
of  Isaac  Jones  and  Wilson  Jones,  I  read  what  I  had  drawn.  In 
one  or  two  instances  there  were  some  changes  made.  I  don't  re- 
member what  they  were.  The  descriptions,  as  I  remember  it,  I 
took  from  some  deeds  that  were  executed,  I  believe,  in  1897.  I 
got  up  from  the  table.  I  says,  'They  are  ready  for  the  signatures'^ 
and  held  the  pen  toward  Isaac  Jones.  Wilson  Jones  says:  'Well, 
I  don't  know.  I  don't  believe  I'll  have  you  execute  these  deeds.  I 
borrowed  money  of  you,  and  am  owing  you  for  money  anyway, 
and  we  will  let  this  thing  stand  as  security  for  your  debt.'  He 
asked  me  if  that  would  be  good.  I  said,  'Yes,  if  it  is  in  good  faith.' 
Q.  What  did  Isaac  say  to  that  ?  A.  'All  right.'  In  fact,  Isaac  said, 
*Fix  the  thing  up  anyway  to  suit  yourself,  and  it  will  suit  me.'  Q. 
Did  Isaac  at  this  time  make  any  claim  or  statement  or  suggestion 
contrary  to  what  was  said  by  Wilson,  or  did  he  make  any  claim 
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to  the  property  as  his  property?  A.  Xo.  Q.  Have  you  stated,  in 
substance,  all  that  took  place  there  that  clay?  A.  No,  I  don't  think 
I  have;  I  think  it  would  take  a  long  while.  I  was  there  all  day 
long  and  we  talked  all  the  time.  I  know  it  was  talked  back  and 
forward  between  W.  S.  Jones  and  Isaac  S.  Jones  that  it  would  not 
make  any  difference  how  the  deeds  ran ;  that  there  was  a  will  made 
there  by  W.  S.  Jones  in  which  Isaac  was  named  as  the  beneficiary, 
and  that  irrespective  of  what  was  done  at  that  time  or  prior  thereto, 
that  that  will  itself  would  convey  the  property  to  Isaac  Jones  ulti- 
mately. That  was  discussed.  When  I  say  ^property,'  I  mean  this 
home  place." 

In  the  light  of  all  the  circumstances,  including  what  was  said 
and  done  before,  as  well  as  at  and  after,  the  time  of  the  above  con- 
versation, it  is  quite  apparent  that  the  deeds  were  not  e^tecuted 
with  the  intention  to  have  them  operate  as  mortgages,  nor  was  the 
title  retained  in  Isaac  to  secure  a  debt.  Never  before  or  afterward 
was  anything  of  the  character  suggested,  and  it  seems  quite  clear 
that  neither  party  intended,  when  the  deed  in  controversy  was  exe- 
cuted, that  the  same  should  operate  as  a  mortgagee.  The  inference 
of  a  secured  claim  is  also  excluded  by  Wilson's  latest  will  and  testa* 
ment,  which  was  adjudged  void,  and  which  was  executed  after  he 
had  become  hostile  to  his  brother,  and  which  contains  the  self-serv- 
ing recital  that  his  property  was  put  in  the  name  of  Isaac  S.  Jones 
for  convenience  and  is  held  in  trust  for  the  testator.  So  in  the  com- 
plaint in  this  action  to  set  aside  the  deed  it  is  alleged  that  the  same 
was  procured  by  fraud,  and  that  the  title  is  held  in  trust  for  Wil- 
son ;  but  there  is  no  intimation  of  a  mortgage.  No  promissory 
note  or  other  evidence  of  indebtedness  was  ever  given,  nor  was  it 
shown  that  Isaac  advanced  the  $800  to  Wilson  concurrently  with 
the  execution  and  delivery  of  the  deeds  in  1897,  or  that  there  was 
any  debt  to  be  secured  at  that  time.  While  contemporaneous  con- 
duct and  declarations  may  doubtless  be  shown  to  prove  that  an  ab- 
solute deed  was  intentionally  executed,  delivered,  and  accepted  as  a 
mortgage,  a  debt  or  some  other  obligation  to  be  secured  must  ex- 
ist at  the  time  of  the  transaction,  and  nothing  less  than  clear,  cer- 
tain, and  conclusive  evidence  will  justify  such  a  conclusion.  Perot 
V.  Cooper,  Adm'x,  17  Colo.  80,  28  Pac.  391 ;    Crane  v.  Chandler, 
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190  111.  584,  60  N.  E,  826;  Ingram  v.  Illges,  13  South.  548;  Book 
V.  Beasly,  138  Mo.  455,  40  S.  W.  loi ;  Kellog  v.  Nothrup,  115 
Mich.  327,  73  X.  W.  230;  Henley  v.  Hotaling,  41  Cal.  22. 

The  pecuniary  condition  of  Wilson,  the  contingency,  real  or 
imaginary,  with  which  he  was  confronted,  and  the  letters  showing 
the  affectionate  relation  existing  between  the  brothers  when  the 
deeds  were  executed  and  until  shortly  before  Wilson's  demise,  are 
circumstances  which  repel  every  inference  of  a  mortgage,  and  con- 
firm the  presumption  attached  to  the  deeds  themselves.  The  trial 
court  was  therefore  fully  justified  in  finding  that  the  deed  to  the 
premises  in  controversy  executed  and  delivered  on  the  9th  day  of 
May,  1900,  was  an  absolute  conveyance,  and  was  not  intended  as 
security  for  a  debt  or  the  performance  of  any  other  act.  No  testi- 
mony was  offered  in  support  of  the  allegations  of  mental  incapacity 
on  ihe  part  of  the  grantor  or  that  the  grantee  resorted  to  fraud 
and  undue  influence  in  obtaining  tHe  deeds  which  the  evidence 
shows  were  duly  executed  and  delivered.  That  it  was  a  free  will 
act  on  the  part  of  Wilson,  prompted  by  a  self-conceived  detennina- 
tion  to  place  his  property  beyond  the  reach  of  his  wife  and  children 
and  Eliza  J.  Titus,  by  vesting  absolute  title  in  Isaac,  is  a  controll- 
ing proposition  that  stands  proved.  Were  it  to  be  assumed  that 
the  conveyances  were  made  solely  to  prevent  the  Titus  woman 
from  collecting  the  amount  of  any  judgment  that  might  be  recov- 
ered in  her  favor  against  Wilson  in  the  action  then  pending,  he 
would  not  be  entitled  to  relief  from  such  fraudulent  conduct,  nor 
would  a  court  of  equity  interfere  on  behalf  of  his  heirs  w-ho,  claim- 
ing undier  him,  could  take  what  he  had  but  nothing  more.  Mc- 
Clintock  V.  Loisseau  ,8  S.  E.  612,  2  L.  R.  A.  816;  Hildebrand  v. 
Willig,  64  N.  J.  Eq.  249,  53  Atl.  1035:  McElroy  v.  Hiner,  133  111. 
156,  24  N.  E.  435 '  Pride  v.  Andrew,  38  X.  E.  84;  Foules  v.  Foules, 
33  South.  972. 

The  contention  that  the  deed  in  controversy  is  testamentary  in 
character  is  clearly  without  merit,  for  the  reason  that  it  passed 
the  present  interest  and  was  not  made  in  conformity  with  the  stat- 
ute prescribing  the  essentials  of  a  will  and  expressly  declaring  that 
no  will  is  valid  unless  so  executed.  Rev.  Civ.  Code,  §§  1006-1011, 
inclusive.      Xo   claim    is   made   that   this    instrument   contains   the 
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power  of  revocation  or  anything  to  indicate  that  Wilson  intended  to 
reserve  an  interest  or  postpone  the  vesting  of  title  until  his  death, 
but  confessedly  it  is  a  warranty  deed  containing  full  covenants  and 
conveying  to  Isaac  title  in  fee  simple.  The  proposition  that  such 
instruments  can  never  be  testamentary  in  character,  even  in  the  ab- 
sence of  statutes  like  ours,  is  sustained  by  all  accessible  decisions, 
among  which  are  the  following:  Bogan  v.  Swearingen,  199  III.  454, 
65  X.  E.  426;  Christ  v.  Kuehne,  172  Mo.  118,  72  S.  W.  537;  Du- 
rand  v.  Higgins,  67  Kan.  no,  ^2  Pac.  567;  Adair  v.  Craig,  135 
Ala.  332,  33  South.  902;  Brice  v.  Sheffield,  118  Ga.  128,  44  S.  E. 
843;  St.  Clair  v.  Marquell,  161  Ind.  56,  67  N.  E.  693;  Phillips  v. 
Phillips,  30  Colo.  516,  71  Pac.  363. 

All  that  is  presented  in  the  able  briefs  of  counsel  for  appellants, 
including  their  assignments  of  error  relating  to  the  rulings  of  the 
trial  court  on  questions  of  evidence,  has  received  studious  consid- 
eration ;  but  we  find  nothing  to  justify  a  reversal,  and  the  judgment 
appealed  from  is  affirmed. 


CAMPBELL  COUNTY  v.  OVERBY. 

Under  Laws  1890,  p.  293,  c.  134,  providing  that  the  county  treas- 
urer shall  receive  a  salary  not  exceeding  $1,500  per  annum  payable- 
monthly  from  the  special  salary  fund,  and  if  the  fees  paid  into  the- 
county  treasury  by  him  do  not  equal  that  amount,  he  shall  receive  a 
sum  equal  to  the  fees  paid  into  the  treasury,  and  any  deficiency  during 
any  quarter  is  to  be  made  up  from  excessive  fees  paid  for  services  ren- 
dered during  the  calendar  year  in  which  the  deficiency  occurs,  and 
Laws  1891,  p.  175,  c.  65,  providing  that  all  county  officers  for  whose 
services  a  salary  is  provided,  shall  receive  no  other  compensation,  a 
county  treasurer  is  not  entitled  to  commissions  on  real  estate  sold  to- 
the  county,  nor  to  compensation  for  the  issuance  of  tax  sale  certificates, 
and  an  allowance  of  a  claim  therefore  Is  Illegal. 

Where  a  board  of  county  commissioners  allows  an  illegal  demand 
against  the  county,  the  county,  though  entitled  to  appeal  therefrom, 
may  recover  from  the  claimant  the  amount  paid  to  him. 

A  county  may  recover  the  money  paid  to  a  claimant  presenting 
an  illegal  demand  which  is  allowed  by  the  county  commissioners  and 
then  paid,  for  a  board  has  power  only  to  audit  accounts  legally  charge- 
able to  the  county. 

(Opinion  filed,  June  27,  1906.) 
Appeal  from  Circuit  Court,  Campbell  County.     Hon.  LorinGt 
E.  Gaffv,  Judge. 


Digitized  by 


Google 


1906.]  CAMPBELL  COUNTY  v.  OVERBY.  641 

Action  by  Campbell  county  against  Samuel  C).  Overby.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Albert  Gnudcrson,  for  appellant.  H,  /.  Krucgcr,  Frank  Alex- 
andcr,  and  G.  N.  IViUimnson,  for  respondent. 

HAXEY,  J.  This  action  was  tried  upon  an  agreed  statement 
of  facts  from  which  it  appears  that  the  plaintiff  is  an  organized 
county  in  this  state :  that  defendant  was  its  treasurer  from  Feb- 
ruary 2,  1894,  to  January  10,  1895 :  that  the  defendant  presented 
a  claim  to  the  plaintiff's  commissioners  at  their  regular  July,  1895, 
meeting,  duly  verified,  containing  these  items :  **To  five  per  cent, 
commission  en  $3,560.24  of  real  estate  sold  to  Campbell  county, 
November  5,  1894,  $198.01 ;  to  181  tax  sale  certificates  at  50  cents 
each,  $90.50;"  that  the  board  allowed  such  claim  for  which  a  war- 
rant was  issued  to  the  defendant  in  the  sum  of  $288.51 ;  that  pay- 
ments were  made  on  such  warrant  to  the  amount  of  $246.44,  which 
sum  was  received  and  retained  by  the  defendant :  *'that  the  pay- 
ments so  made  were  collected  by  subsequent  county  treasurers  out 
of  sales  made  by  the  defendant  :*'  and  that  before  the  commence- 
ment of  this  action  plaintiff  demanded  of  the  defendant  the  return 
of  such  money  and  cancellation  of  such  warrant.  The  learned  cir- 
cuit court  decided  that  the  plaintiff  was  entitled  to  recover  all  sums 
so  paid  with  interest  at  the  rate  of  7  per  cent,  and  possession  of 
the  warrants  so  issued,  together  with  its  costs  and  disbursements, 
and  judgment  was  entered  accordingly.  Under  the  law  in  force  dur- 
ing defendant's  term  of  off.ce  he  was  entitled  to  receive  a  salary  not 
exceeding  $1,500  per  annum,  payable  monthly  from  the  special  sal- 
ary fund.  If  the  fees  paid  into  the  county  treasury  by  him  did  not 
equal  that  amount  he  was  "entitled  to  receive  a  sirni  equal  to  the 
fees  paid  into  the  treasury."  Any  deficiency  during  any  quarter 
year  or  fractional  quarter  year  was  to  be  made  up  from  any  excQss 
of  fees  paid  into  the  treasury  by  him  for  services  rendered  during 
the  calendar  year  in  which  such  deficiency  occurred.  Laws  1890, 
p.  293,  c.  134.  He  could  receive  no  compensation  for  his  services 
other  than  the  salary  so  provided.  Laws  1891,  p.  175,  c.  65.  His 
claim,  therefore,  on  its  face,  was  illegal,  its  allowance  was  wholly 
unauthorized,  and  the  warrant  issued  therefor  was  invalid. 

Vol.  20.  S.  D.  41. 
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The  contention  that  an  appeal  from  the  decision  of  the  board 
allowing  defendant's  claim  was  plaintiff's  only  remedy  is  clearly 
untenable.  It  is  the  settled  law  of  this  jurisdiction  that  the  rejec- 
tion of  a  claim  against  a  county,  by  its  board  of  county  commission- 
ers— no  appeal  being  taken  from  such  action  of  the  board — is  no 
bar  to  an  action  against  the  county  on  such  claini  in  the  circuit 
court.  Spencer  v.  Sully  county,  4  Dak.  474,  33  X.  W.  97 ;  Howard 
V.  Rums,  14  S.  D.  383,  85  N.  W.  920.  The  converse  of  the  prop- 
osition must  be  true.  If  the  remedy  by  appeal  is  not  exclusive  as 
to  the  claimant  it  certainly  should  not  be  so  regarded  as  to  the 
county.  Finally  it  is  contended  that,  though  defendant's  claim  may 
have  been  illegal  and  its  allowance  unauthorized,  no  fraud  was 
shown,  and  the  payments  made  thereon  being  voluntary  cannot  be 
recovered.  This  is  clearly  untenable.  County  commissioners  are 
not  the  coui]ty  nor  its  agents  in  the  ordinary  sense.  They  are  pub- 
lic officers  with  definite  and  limited  powers,  to  whom  the  rules  re- 
lating to  voluntary  payments  by  persons  in  their  individual  capaci- 
ties are  not  applicable.  "A  county  board  has  no  i)ower  to  audit  and 
allow  accounts  on  their  face  not  legally  chargeable  to  the  county, 
and  if  it  does  so,  it  acts  in  excess  of  its  jiirisdiction,  and  its  action 
will  create  no  legal  liability  on  the  part  of  the  county.  In  accord- 
ance with  this  rule,  it  has  been  held  that  if  an  illegal  charge  has 
been  paid  in  consequence  of  an  improper  allowance  an  action  lies 
at  the  suit  of  the  county  to  recover  back  the  money  paid."  7  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  960. 

The  judgment  of  the  circuit  court  is  affirmed. 


bCHROEDER  v.  PEHLIXG. 

The  return  day  of  an  execution  under  Rev.  Code  Civ.  Proc.  §  335, 
naking  it  returnable  60  days  "after  its  receipt  by  the  officer,"  is  com- 
putea  from  the  completion  of  its  issuance  by  delivery  to  the  officer  for 
s.ervice,  and  not  by  the  date  of'  its  preparation  by  the  clerk. 

An  execution  sale  Is  not  open  to  collateral  attack  after  confirma- 
tion and  a  finding  by  the  court  that  due  notice  of  the  sale  was  given, 
thoap:h  during  a  portion  of  the  period  of  publication  the  notice  was  de- 
fective as  to  the  description  of  the  land. 

Where  respondent's  title  to  land  of  which  he  is  awarded  possession 
by  the  trial  court  is  based  on  sale  under  an  execution  issued  more  than 
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five  years  from  the  entry  of  judgment,  it  will  be  presumed,  in  support 
of  the  action  of  the  court,  in  the  absence  of  anything  to  the  contrary, 
that  leave  was  obtained  or  rendered  unnecessary  pursuant  to  Rev.  Code 
Civ.  Proc.  §  329,  providing  a  manner  for  obtaining  such  leave  and 
specifying  that  it  shall  not  be  necessary  where  timely  execution  has 
been  issued  and  returned  unsatisfied. 

(Opinion  filed,  July  11,  1906.) 

Appeal  from  Circuit  Court,  Spink  County.  Hon.  Charles  S. 
Whiting,  Judge. 

Action  by  Louis  Schroeder  against  Henry  Pehling.  From  a 
judgement  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Sterling  &  Clarke,  for  appellant. 

Under  a  statute  like  ours,  an  execution  issued  after  the  statu- 
tory period,  without  revivor,  and  the  pretended  sale  under  it,  are 
void,  giving  no  title  to  the  purchaser.  Coward  v.  Christian,  6  Am. 
St.  Rep.  533 ;  Halsey  v.  VanFliet,  2y  Kan.  474 ;  Hanson  v.  John- 
son, 20  Minn.  194;  Rollins  v.  Mclntyre,  87  ^lo.  496.  The  execu- 
tion is  'sued  out*  by  the  party,  and  it  must  "be  established  by  the 
oath  of  the  party,  or  other  satisfactory  proof,  that  the  judgment  or 
some  part  thereof  remains  unsatisfied  and  due,"  before  leave  of 
couit  shall  be  given.  Sec.  5 in  Comp.  Laws.  To  constitute  an 
issuance  of  the  writ  of  execution,  it  must  have  been  actually  or  con- 
structively delivered  to  the  sheriff.  Vol.  8  Ency.  PI.  and  Pr.  p.  433 
and  notes. 

.    X.  P.  Bromley,  for  respondent. 

Where  a  purchase  has  been  made  under  a  writ  of  execution 
to  a  stranger  to  the  action  courts  will  not  quash  it.  Freeman  on  Ex- 
ecutions, Sec.  80;  Hedges  v.  Mace,  72  111.  472;  Moore  v.  Neil,  39 
III.  256 ;  Harris  v.  Lester,  80  111.  370 ;  23  Cal.  226 ;  Winchester  v. 
Winchester,  460.  An  execution  issued  on  a  dormant  judgment  be- 
fore revivor  is  not  void  and  if  not  set  aside  a  sale  under  it  must 
be  sustained.  102  Ala.  288.  No  fraud  being  alleged,  it  must  be 
held  that  the  order  of  confirmation  cured  all  defects  and  errors  in 
the  appraisement  and  sale,  and  that  the  purchaser  acquired  all  title 
of  ihe  judgment  debtor  in  the  property.  Neligh  v.  Keene,  16  Neb. 
407;  4  Neb.  368;  Hostskiss  v.  Cutting,  14  Minn.;  Real  Estate  Co. 
V.  Hendrix,  28  Ore.  485,  42  Pac.  514;  Dawson  v.  Litsey,  10  Bush. 
408;   Crawford  v.  Tuller,  35  ^lich.  57;    Thompson  v.  Davison,  76 
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Va.  338:  Bank  v.  Xeal,  53  Ark.  no.  Irregularities  of  an  officer 
in  a  sale  under  execution  issued  on  a  judgment  in  a  case  where  the 
court  had  jurisdiction  do  no  more  than  make  the  sale  voidable. 
They  must  be  taken  advantage  of,  if  at  all,  in  a  direct  proceeding. 
Thus  such  a  sale  can  not  be  avoided  in  a  collateral  action,  l>ecause 
the  sheriff  failed  to  give  proper  notice  of  sale.  Jackson  v.  Spink, 
59  III.  409;  28  111.  272.  The  confirmation  of  a  sheriff's  sale  under 
execution  is  a  determination  of  the  regularity  of  the  proceeding  un- 
der the  writ,  and  supplies  all  defects  except  those  founded  on  want 
of  jurisdiction.    Rorer  on  Judicial  Sales,  Sec.  123,  52  Am.  St.  800. 

FULLER,  P.  J.  The  only  question  pesented  on  this  appeal 
is  the  sufficiency  of  the  findings  of  fact  to  sustain  the  conclusions 
of  law  and  judgment  awarding  respondent  possession  of  320  acres 
of  Spink  county  land  of  which  appellant  was  formerly  the  owner. 
The  proceedings  leading  up  to  the  sheriff's  deed,  under  which  re- 
spondent claims  to  be  the  fee-simple  owner  of  the  premises,  are 
shown  in  substance  as  follows:  The  Piano  Manufacturing  Com- 
pany, a  creditor  of  appellant,  obtained  a  judgment  against  him  in 
circuit  court  on  the  3d  day  of  August,  1893,  for  $544.95,  and  60 
days  later  the  same  was  duly  entered  in  the  office  of  the  clerk  of 
such  court.  An  execution,  prepared  by  the  clerk  in  due  form  on 
the  4th  day  of  December,  1899,  ^'^'^^  delivered  to  the  sheriff  on  the 
26th  day  of  December,  1901,  and  upon  that  date  he  levied  upon  the 
land  in  controversy,  which,  after  the  publication  of  a  notice,  was 
sold  in  satisfaction  of  the  judgment  to  the  Piano  Manufacturing 
Company  on  the  14th  day  of  February,  1902,  and  the  writ  was 
thereupon  returned  as  required  by  statute.  Three  days  later  the 
sale  was  in  all  things  duly  confirmed  by  the  judge  of  the  circuit 
court.  Respondent,  having  become  the  assignee  of  the  certificate 
of  sale,  surrendered  the  same  at  the  expiration  of  the  redemption 
period  and  received  his  sheriff's  deed,  which  is  in  all  respects  fair 
upon  its  face.  Ui)on  the  theory  that,  when  the  execution  was  is- 
sued by  the  clerk  on  December  4,  1899,  it  was  issued  to  the  sheriff, 
although  not  delivered  to  that  officer  until  nearly  two  years  later, 
it  is  urged  that  the  time  within  which  the  same  was  returnable  had 
expired  long  before  the  levy  was  made ;  but  section  335  of  the  Re- 
vised Code  of  Civil  Procedure  expressly  provides  that  "the  execu- 
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tion  shall  be  returnable  within  sixty  days  after  its  receipt  by  the  of- 
ficer," and  it  has  been  held  by  this  court,  so  far  as  pertinent  to  the 
question  here  presented,  that  the  issuance  of  an  execution  is  not 
completed  until  the  same  is  delivered  to  the  officer  for  service.  Mc- 
Donald V.  Fuller,  Sheriff,  ii  S.  D.  355,  yj  N.  W.  581. 

Although  notice  of  execution  sale  was  published  for  the  re- 
quired time  in  an  authorized  newspaper,  the  description  of  the 
premises  was  erroneous,  and  not  properly  corrected  until  half  the 
statutory  period  had  elapsed ;  but  the  court  having  held  such  notice 
sufficient  when  the  sale  was  confirmed,  found  at  the  trial  that  due 
and  legal  notice  had  been  given.  The  objection  now  urged  admits 
that  a  notice,  though  defective,  was  given,  and  no  intimation  is 
made  that  the  respondent  is  not  entirely  free  from  fault.  No  at- 
tempt was  ever  made  by  appellant  to  set  aside  the  sale  or  correct 
the  error  which  he  seeks  to  make  available  by  collateral  attack  to 
defeat  this  action.  As  the  court  had  jurisdiction  of  the  person  and 
subject-matter  and  the  judgment  was  in  all  respects  regular,  the 
error  in  describing  the  property  was  not  a  jurisdictional  .defect,  ren- 
derhig  the  acts  of  the  officer  absolutely  void.  An  official  report  of 
all  the  proceedings,  including  the  notice  of  sale,  was  before  the 
court  for  adjudication  at  the  time  of  confirmation,  and  it  was  ex- 
pressly found  upon  examination  that  all  the  acts  of  the  sheriff 
were  regular  and  in  conformity  wath  the  statute.  Until  reversed 
or  set  aside  in  a  direct  proceeding  instituted  for  that  purpose,  the 
confirmation  of  an  execution  sale  is  conclusive  as  to  everything 
found  by  the  court  that  is  essential  to  its  legality.  Watson  v.  Tromble 
Xcb.  50  X.  W.  331,  29  Am.  St.  Rep.  492;  Voorhees  v.  Bank 
of  United  States,  10  Pet.  449,  9  L.  Ed.  490:  Swiggart  v.  Harber, 
39  Am.  Dec.  418;  Xeligh  v.  Keene,  16  Xeb.  407,  20  X.  W.  277; 
Cooley  V.  Wilson,  42  Iowa  425 ;   Moore  v.  Xeil,  39  111.  256. 

It  further  appears  that  the  execution  was  issued  after  the  lapse 
of  five  years  from  the  entry  of  judgment;  but,  in  the  absence  of 
anything  whatever  to  the  contrary,  it  will  be  presumed  in  support 
of  the  action  of  the  trial  court  that  leave  was  obtained  or  rendered 
unnecessary,  pursuant  to  section  329  of  the  Revised  Code  of  Civil 
Procedure. 

Innding  no  error  in  the  record,  the  judgment  appealed  from  is 
affirmed. 
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A  complaint  of  a  subcontractor  for  the  enforcement  of  his  lien  al- 
leged the  ownership  of  the  property  In  the  alternative.  Defendant  did 
not  demur  nor  object  to  the  introduction  of  evidence  and  entered  into 
a  stipulation  as  to  the  ownership.  Held,  that  the  objection  was  not 
available  on  appeal. 

Rev.  Code  Civ.  Proc.  §  95,  provides  that  the  court  may  determine 
any  controversy  between  parties  before  it,  when  it  can  be  done  without 
prejuaxcing  others,  but  when  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  other  parties  they  must  be  brought  in. 
Section  708  provides  that,  if  action  is  brought  by  one  or  more  to  en- 
force mechanics*  liens,  the  court  shall  require  that  "all  persons  claim- 
ing liens"  against  the  property  be  "made  defendants  or  joined  with 
the  plaintiff  as  shall  seem  to  the  court  to  be  just  and  proper."  There 
is  no  requirement  that  the  principal  contractor  be  made  a  party  to  an 
action  foreclosing  the  subcontractor's  lien,  nor  need  the  subcontractor 
exhaust  his  remedy  against  the  contractor  before  proceeding  against 
the  property  The  ow^ner  also  can  introduce  any  defense  available  to 
the  contractor.  Held,  that  a  nonresident  principal  contractor  was  not 
a  necessary  party  to  the  enforcement  of  the  subcontractor's  lien. 

Where  a  cross-complaint  for  foreclosure  of  a  subcontractor's  lien 
w^as  in  two  counts,  and  one  of  them  contained  correct  allegations  as  to 
the  ownership  of  the  property,  a  demurrer  to  the  whole  pleading  was 
properly  overruled. 

A  contractor  who  in  good  faith  intended  to  comply  with  his  con* 
tract  to  furnish  certain  material  and  labor  for  $1,400,  but  by  inadver- 
tence failed  as  to  matters  which  could  be  remedied  for  $177,  is  entitled 
to  judgment  for  the  contract  price  less  the  cost  of  remedying  the  de- 
fects. 

It  is  not  reversible  error  to  amend  the  court's  findings  of  fact,  so 
as  to  conform  to  the  facts  as  stipulated  by  the  parties. 

(Opinion  filed,  July  11,  1906.) 

Appeal  from  Circuit  Court,  Yankton  County.  Hon.  E.  G. 
Smith,  Judj^e. 

Action  by  Fred  Burgi  against  Denton  W.  Rudgers,  E.  C.  Dud- 
ley, and  others.  From  a  judgment  in  favor  of  plaintiff  and  defend- 
ant Dudley,  defendant  Rudgers  appeals.     Affirmed. 

Gamble,  Tripp  &  Holwan,  for  appellant.  French  &  Orzis  and 
C.  H.  Dillon,  for  respondents. 

HANEY,  J.  This  is  an  action  by  a  subcontactor  to  enforce 
a  mechanic's  lien  upon  property  owned  by  the  defendant  Rudgers. 
Defendant  Dudley,  another  subcontractor,  answered,  claiming  the 
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enforcement  of  his  mechanic's  ..lien.  Judgment  was  rendered  in 
favor  of  both  subcontractors,  and  the  owner  appealed  therefrom, 
and  from  the  order  denying  his  motion  for  a  new  trial. 

Plaintiff's  complaint  contains  these  allegations:  "(2)  That  the 
defendants,  Yankton  Theater  Company,  Denton  W.  Rudgers,  Wil- 
lard  C.  Lusk,  and  Maurice  W.  Jencks,  or  one  or  more  of  said  per- 
sons, is,  and  at  all  times  hereinafter  mentioned  was,  the  owner  of 
lot  :s  and  south  23  feet  of  lot  2,  in  block  26,  of  that  part  of  the  city 
of  Yankton,  Yankton  county,  state  of  South  Dakota,  known  and 
platted  as  *  Yankton.'  (3)  That  during  the  year  1902,  and  prior 
to  the  8th  day  of  May,  in  said  year,  the  defendant  Frank  P.  Mc- 
Clure  contracted  with  the  defendants  Denton  W.  Rudgers,  Willard 
C.  Lusk,  Maurice  W.  Jencks,  and  the  Yankton  Theater  Company, 
or  one  or  more  of  said  persons,  to  furnish  material  for  and  con- 
struct upon  the  real  property  above  described  a  brick  building  to 
be  used  for  an  opera  house."  Appellant  insists  that  the  complaint 
is  fatally  defective  because  these  allegations  as  to  ownership 
are  stated  in  the  alternative.  He  neither  demurred  nor  objected 
to  the  introduction  of  evidence,  on  this  ground,  and  entered  into  a 
written  stipulation  regarding  the  ownership  of  the  property.  The 
defect,  if  any  existed,  might  have  been  cured  by  amendment.  Un- 
der these  circumstances  the  objection  is  not  now  available.  Jenkin- 
son  V.  Vermillion,  3  S.  D.  238,  52  X.  W.  1066;  Johnson  v.  Burn- 
side,  3  S.  D.  230,  52  N.  W.  1057 ;  Townsend  v.  Kennedy,  6  S.  D. 
47,  60  N.  W.  1-64;  Anderson  v.  Alseth,  6  S.  D.  566,  62  N.  W.  435; 
Sherwood  v.  Sioux  Falls,  10  S.  D.  405,  73  N.  W.  913 ;  Martin  v. 
Graff,  10  S.  D.  592,  74  N.  W.  1040;  De  Luce  v.  Root,  12  S.  D. 
142.  80  N.  W.  181 :  Walker  v.  McCaull,  13  S.  D.  512,  83  N.  W. 
578;  Woodford  v.  Kelley,  18  S.  D.  615,  loi  N.  W.  1069. 

Answering  plaintiff's  complaint  and  defendant  Dudley's  cross- 
complaint  appellant  alleges  there  is  a  defect  of  parties  defendant, 
in  that  Frank  P.  McClure,  the  principal  contractor  referred  to  in 
such  complaints,  has  never  been  served  with  the  summons  or  com- 
plaint, and  has  never  appeared  in  the  action.  It  appears  from  the 
sworn  return  of  the  sheriff  "that  after  due  diligence  he  was  unable 
to  find  the  defendant  Frank  P.  McClure,  in  said  county,  or  to  learn 
that  he  was  in  or  had  any  property  within  the  state  of  South  Da- 
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kota.  For  the  purpose  of  finding  said  McClure  he  inquired  of 
Denton  W.  Rudgers,  who  is  well  acquainted  with  him;  that  said 
Denton  W.  Rudgers  informed  deponent  that  said  Frank  P.  Mc- 
Clure is  in  Chicago,  111.,  that  he  lives  at  said  place,  and  that  his 
post-office  address  is  No.  80  Adams  street,  Chicago,  III."  Based  on 
this  return,  the  pleadings,  and  fact  of  no  appearance  by  McClure, 
appellant  moved  that  the  action  be  stricken  from  the  calendar,  or 
that  all  proceedings  be  stayed  until  McClure  shall  have  been  served 
or  appeared.  The  overruling  of  this  motion  is  assigned  as  error. 
There  is  much  conflict  of  authority  as  to  whether  the  principal 
contractor  is  a  necessary  party  in  an  action  by  a  subcontractor  or 
materialman  to  foreclose  a  mechanic's  lien.  13  Enc.  PI.  &  Pr.  953. 
This  is  not  strange,  as  the  question  necesssarily  involves  legislation 
peculiar  to  the  jurisdiction  wherein  it  arises.  In  this  state  as  to 
actions  generally,  the  statute  provides:  **The  court  may  determine 
any  controversy  between  the  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by  saving  their  rights; 
but  when  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  the  other  parties,  the  court  must  cause 
them  to  be  brought  in."  Rev.  Code  Civ.  Proc.  §  95.  As  to  me- 
chanics' liens  it  provides:  "Any  person  having  a  lien  by  virtue  of 
this  article  may  bring  an  action  to  enforce  the  same  in  the  circuit 
court  of  the  county  or  judicial  subdivision  where  the  property 
charged  with  such  lien  is  situated,  and  any  number  of  persons 
claiming  liens  against  the  same  property  may  join  in  the  same  ac- 
tion, and  whenever  an  action  is  brought  by  any  one  or  more  of 
'them,  the  court,  before  proceeding  in  such  action,  shall  require 
that  all  persons  claiming  liens  against  the  same  property  be  brought 
in  and  made  defendants  or  joined  with  the  plaintiff  as  shall  seem 
to  the  court  to  be  just  and  proper,  and  the  court  shall  direct  the 
time  and  manner  of  service,  and  may  order  service  to  be  made  by 
publication  as  in  other  cases  and  with  like  effect.''  Id.  708.  Our 
statutes  do  not  expressly  or  by  implication  require  the  principal 
contractor  to  be  a  party  to  an  action  for  the  enforcement  of  a  sub- 
contractor's'lien.  They  do  not  require  the  subcontractor  to  exhaust 
his  remedies  against  the  contractor  before  proceeding  against  the 
property.     And  in  such  an  action  the  owner  may  interpose  any  de- 
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fense  which  would  be  available  to  the  contractor.  Had  McClure 
appeared  in  this  action  the  issues  between  the  materialmen  and  the 
owner  would  or  could  have  been  precisely  the  same  as  they  were 
in  his  absence.  The  owner  could  not  have  controlled  the  contract- 
or's defense.  If  he  desired  to  contest  the  amount  or  validity  of 
the  subcontractors's  claim  against  the  contractor  he  would  have 
been  compelled  to  act  independently  of  the  latter.  The  court  could 
not  compel  the  voluntary  appearance  of  the  contractor,  and  as  he 
was  a  non-resident  a  personal  judgment  against  him  was  impossible 
in  the  absence  of  such  appearance.  It  is,  therefore,  clear  that  Mc- 
.Clure  was  a  proper  but  not  necessary  party,  and  that  the  learned 
circuit  court  did  not  err  in  denying  the  owners  motion  to  stay 
proceedings  until  the  former  was  served  or  appeared,  which  would 
in  effect  have  precluded  the  plaintiff  and  defendant  Dudley  from 
ever  enforcing  their  liens. - 

It  is  disclosed  by  the  record :  **That  several  days  after  the 
completion  of  the  taking  of  the  testimony  in  the  Burgi  branch  of 
the  case,  the  taking  of  the  testimony  under  the  Dudley  branch  of 
the  case  was  taken  up  and  proceeded  with,  neither  the  plaintiff 
Burgi  nor  his  counsel  being  present  or  taking  any  interest  therein ; 
that  at  the  conclusion  of  all  the  evidence  in  the  case  and  the  sub- 
mission of  findings  by  the  parties,  the  defendant  Dudley  asked 
leave  to  amend  his  cross-complaint  and  submit  further  evidence. 
This  leave  was  granted  by  the  court.  It  was  therefore  agreed  that 
the  case  should  be  again  taken  up  four  days  thereafter.  Ifpon  the 
service  of  his  amended  cross-complaint  on  the  defendant  Rudgers, 
said  defendant,  at  the  time  the  cause  came  on  for  further  hearing, 
interposed  a  demurrer  thereto  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  demurrer  was 
taken  up  by  consent,  and  submitted  without  argument,  and  defend- 
ant Rudger's  attorneys  did  not  specify  any  objections  to  said  cross- 
complaint,  except  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  overruled  said  demurrer  to  which  the 
said  defendant  Rudgers  excepted,  and  his  exception  was  allowed." 
On  the  trial  it  was  admitted:  "That  at  the  time  of  this  contract 
with  said  McClure  the  property  was  owned  by  the  defendants 
Rudgers,   Lusk,   and  Jencks.     That   subsequently   and   during  the 
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course  of  the  erection  of  the  building,  to-wit:  About  June  lo,  1902, 
a  corporation,  the  Yankton  Theater  Company,  was  organized  un- 
der the  laws  of  this  state,  and  that  the  property  on  which  the  build- 
ing is  situated,  being  to-wit  *  *  *  was  conveyed  to  the  Yankton 
Theater  Company.  That  subsequently  to  that  time  and  prior  to 
the  the  commencement  of  this  action,  to-wit:  About  November  i, 
1902,  the  title  was  conveyed  by  the  Yankton  Treater  Company  to 
Rudgers  and  is  Still  in  him."  The  demurrer  was  therefore,  in 
effect,  merely  an  objection  interposed  at  the  trial;  the  defect,  if 
any,  in  the  pleading  was  supplied  by  the  stipulation  of  the  parties; 
and  the  contention  that  the  cross-complaint  does  not  state  a  cause 
of  action,  seriously  urged  for  the  first  time  in  this  court,  should 
not  be  considered  with  favor.  But  there  is  a  conclusive  answer  to 
appellant's  purely  technical  objection  to  the  cross-complaint.  It 
contains  two  counts,  in  one  of  which  the  allegations  regarding  own- 
ership were  unassailable.  The  demurrer  was  to  the  entire  pleading. 
For  this  reason  alone  it  was  properly  overruled. 

The  trial  court  found  that  Dudley  contracted  to  furnish  all  ma- 
terial and  labor  in  constructing  a  steam  heating  plant,  and  to  do 
plumbing  for  $1,400;  that  he  intended  in  good  faith  to  comply 
with  his  contract,  and  had  complied  with  all  of  its  terms  and  con- 
ditions except  as  to  certain  defects  and  omissions  caused  by  inad- 
vertence which  could  be  remedied  at  a  cost  of  $177.50.  No  other 
injury  to  the  owner  appearing,  the  court  deducted  the  cost  of  rcm- 
edymg  such  defects  from  the  contract  price  and  gave  judgment  for 
the  balance.  In  doing  so  it  followed  the  established  rule  in  this 
jurisdiction.  *''\\'hen  contractors  have  in  good  faith  intended  to 
and  have  substantially  complied  wnth  the  contract,  although  there 
may  be  slight  defects  caused  by  inadvertence  or  unintentional  omis- 
sions, they  may  recover  the  contract  price,  less  the  damage  sus- 
tained on  account  of  such  defects."  Aldrich  v.  W'ilmarth,  3  S.  D. 
523.  54  X.  \V.  811;  Hulst  V.  Association,  9  S.  D.  144,  68  N.  \V. 
200. 

The  contention  that  the  amendment  of  the  findings  of  fact  to 
conform  the  decisions  to  the  fact  as  stipulated  by  the  parties  was 
reversible  error  is  clearly  without  merit. 

The  judgment  of  the  circuit  court  is  affirmed. 
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ACKNOWIJEDGMENTS 

(See  Chattel  Mortgages,  1.) 
ACTIONS 

1.  A  member  holding  a  certificate  in  a  benefit  society  stipulating 
that  certificates  shall  be  made  payable  only  to  the  wife  or  children  of 
the  member  or  a  person  related  to  him  as  heir,  cannot,  either  under 
the  certificate  or  under  Rev.  Civ.  Code,  §  712,  providing  that  the  ben- 
eficiary in  such  a  certificate  shall  be  the  husband,  wife,  or  heir  of  the 
insured  member,  change  the  beneficiary  by  substituting  a. stranger  in 
the  place  of  a  dependent  brother  of  the  member;  and  the  latter,  not- 
withstanding the  attempted  change.  Is  entitled  to  recover  on  the  cer- 
tificate.    Poss  V.  Peterson,  et  al.,  93. 

2.  A  person  who,  pursuant  to  contract  bf  employment,  threshed 
an  owner's  grain  with  a  steam  threshing  machine  without  complying 
with  Rev.  Pol.  Code,  §  3145,  making  it  unlawful  for  one  to  use  a 
steam  thresher  without  first  entering  into  a  bond,  conditioned  on  his 
paying  all  damages  from  fire,  etc.,  is  not  entitled  to  recover  the  com- 
pensation contracted  for,  when  the  evidence  did  not  show  that  the 
owner  was  aware  of  the  failure  to  comply  with  the  statute,  though  he 
accepted  the  benefits  of  the  contract.     Johnson  v.  Berry,  133. 

3.  On  appeal  from  an  order  granting  a  temporary  injunction  re^ 
straining  the  enforcement  of  a  statute  on  the  ground  that  it  is  uncon- 
stitutional, nothing  more  should  be  considered,  ordinarily,  than  mani- 
fest abuse  of  discretion  in  granting  the  Injunction;  but,  where  the 
question  will  necessarily  arise  in  the  court  below  and  the  objections  to 
the  statute  have  been  argued,  and  all  the  parties  desire  a  speedy  de- 
termination of  the  litigation,  it  is  proper  to  determine  whether  the 
facts  st?.ted  constitute  a  cause  of  action.     Jewett  Bros,  v  Small,  232. 

4.  A  mortgagor  and  mortgagee  in  a  chattel  mortgage  may  join  in 
an  action  to  recover  the  mortgaged  chattels,  though  the  possessory 
right  to  them  is  exclusively  in  the  mortgagor;  the  seizure  of  the  chat- 
tels constitutinp:  an  infringement  on  the  rights  of  the  mortgagee. 
Longerbeam  v.  Huston,  254. 

5.  An  action  for  the  possession  of  personalty  must  be  brought 
while  defendant  is  in  the  possession  of  the  property,  and,  if  defendant 
before  the  commencement  of  the  action  has  disposed  of  the  same,  the 
actioif  will  not  lie;  defendant  then  not  being  in  a  position  to  return 
the  identical  property.     Idem. 

6.  Rev.  Code  Civ.  Proc.  §  675,  provides  that  an  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate  or  Interest 
in  real  property  adverse  to  him,  for  the  purpose  of  determining  suq^ 
adverse  claim.  Sec.  678  provides  that,  in  an  action  brought  by  a  per- 
son out  of  possession  of  real  property  to  determine  an  adverse  claim 
or  an  interest  or  estate  therein,  the  person  making  such  adverse  claim 
and  persons  in  possession  may  be  joined  as  defendants,  and.  If  the 
judgment  be  for  the  plaintiff,  he  may  have  a  writ  for  the  possession  of 
the  premises,  as  against  the  defendant  in  the  action  against  whom  the 
judgment  has  passed.     Held,  that,  where  the  title  to  the  property  is 
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in  issue,  an  adjudication  in  favor  of  eittier  party  as  to  such  title  will 
necessarily  be  a  bar  to  an  action  as  to  any  title  claimed  by  either  party 
at  the  time  of  the  commencement  of  the  action.  Remilliard  v.  Authier, 
290. 

7.  Where,  in  an  action  to  recover  a  commission  on  the  sale  of  a 
machine,  plaintiff  claimed  that,  with  knowledge  of  a  promise  by  its 
agent  to  pay  plaintiff  such  commmission,  defendant  agreed  to  pay  the 
same,  the  terms  of  the  contract  between  defendant  and  its  agent  were 
immaterial.     Nelson  v.  National  Drill  Mfs.  Co.,  299. 

8.  An  action  of  claim  and  delivery  does  not  lie  against  an  officer 
taking  property  in  a  similar  action  by  a  third  person  against  plaintiff, 
and  turned  over  under  the  proceedings  in  that  action  to  the  third  per- 
son, it  being  the  duty  of  plaintiff,  as  defendant  in  that  action,  to  assert 
his  rights  to  the  property  and  have  the  same  adjudicated.  Kierbow  v. 
Young,  sheriff,  414. 

9.  An  action  for  the  recovery  of  personalty  does  not  lie  against 
one  who  is  not  in  possesssion  of  the  property,  he  not  then  being  in  a 
position  to  comply  with  a  writ  compelling  a  delivery.     Idem. 

10.  Under  Rev.  Civ.  Code,  §§  883,  885,  as  amended  in  1895  (Laws 
1895,  p.  52,  c.  47),  providing  that  no  foreign  corporation  shall  main- 
tain any  action  in  a  court  of  the  state  on  any  contract  made  in  the 
state,  unless  such  corporation  "shall  have  fully  complied"  with  the 
statute,  the  right  of  action  on  a  contract  is  lost,  unless  the  statute  was 
complied  with  before  the  contract  was  entered  into.  American  Copy- 
ing Co.  V.  Eureka  Bazaar,  526. 

11.  Under  Rev.  Code  Civ.  Pr.  §  91,  declaring  that  in  case  of  the 
death  of  a  party  to  an  action  surviving  the  action  may  be  continued  by 
his  representatives,  an  action  for  the  cancellation  of  a  deed  is  properly 
continued  on  plaintiff's  death  by  his  executor,  who  is  entitled  to  the 
possession  of  decedent's  real  property  until  the  estate  is  delivered  over 
by  order  of  court  to  the  devisees.     Subera  v.  Jones,  628. 

12.  Under  Rev.  Code  Civ.  Proc.  §  82,  authorizing  an  executor  to 
sue  without  joining  the  person  for  whose  benefit  the  action  is  prose- 
cuted, and  Rev.  Prob.  Code,  §§  147,  242  and  243,  requiring  the  exe- 
cutor to  take  into  his  possession  all  the  estate  of  the  decedent,  and 
that  for  the  purpose  of  bringing  suits  to  quiet  title  his  possession  in 
the  possession  of  the  devisees,  and  that  actions  for  the  recovery  of  any 
real  property  may  be  maintained  by  the  executor,  etc.,  an  action  for 
the  cancellation  of  a  deed  may  be  continued  on  plaintiff's  death  by  his 
executor  without  joining  the  devisees  as  parties,  and  their  rights  are 
fully  protected  by  an  order  allowing  them  to  intervene  at  any  time 
prior  to  final  judgment.     Idem. 

13.  In  an  action  to  cancel  a  conveyance,  the  court  denied  plain- 
tiff's motion  for  a  dismissal,  and  found  in  favor  of  defendant  on  his 
plea  of  ownership  In  fee  and  a  demand  for  a  decree  confirming  his 
title.  The  judgment  embraced  only  a  part  of  the  land  in  controversy. 
Held,  that  plaintiff  could  not  complain  of  the  failure  of  the  court  to 
determine  the  title  of  all  the  premises;  for,  as  to  the  land  concerning 
which  no  decision  was  made,  it  stands  as  if  the  action  to  it  had  been 
dismissed.     Idem. 

APPEAL 
(See,   Practice,    10.) 

1.  On  appeal  from  the  judgment  only,  where  it  was  entered  be- 
fore the  order  denying  the  motion  for  new  trial  was  made,  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings  cannot  be  reviewed.  Foss 
V.  Van  Wagenen,  39. 
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2.  An  appeal,  taken  by  one  notice  of  appeal  an(}  undertaking 
from  a  default  judgment  and  from  an  order  overruling  a  motion  to 
vacate  the  Judgment  and  for  leave  to  answer,  is  a  double  appeal,  and 
will  be  dismissed.     Gorden  v.  Kelley,  70 

3.  Where  it  is  contended  that  the  evidence  is  insufficient  to  jus- 
tify the  findings,  appellant's  counsel  must  point  out  in  his  brief  par- 
ticular portions  of  his  abstract,  giving  the  folios  thereof,  which  he 
deems  insufficient  to  justify  such  findings,  as  well  as  in  his  assignment 
of  errors,  as  provided  by  Supreme  Court  Rule  29.   Griffin  v.  Board,  142. 

4.  In  case  of  a  conflict  between  appellant's  abstract  and  respond- 
ent's additional  abstract,  the  Supreme  Court  may  examine  the  original 
record.     Wood  v.  Mining  Co.,  161. 

5.  Code  Civ.  Proc.  §285,  provides  that  the  trial  by  a  referee 
shall  be  conducted  in  like  manner  as  a  trial  by  the  court,  and  confers 
on  the  referee  certain  enumerated  powers  for  the  purposes  of  the  trial. 
Section  288  requires  the  referee's  report  to  contain  findings  of  fact  and 
conclusions  of  law  which  mav  be  excepted  to  and  reviewed  as  if  made 
by  the  court,  and  which  shall  have  the  same  effect  as  though  made  by 
the  court  upon  the  trial  of  questions  of  fact.  Held,  that  the  findings  of 
a  referee  will  be  governed  on  appeal  by  the  same  rules  as  findings  of 
the  court,  and  will  only  be  disturbed  when  there  is  a  c\ear  preponder- 
ance of  evidence  against  them.     Idem. 

6.  Rev.  Pol.  Code,  §  2839,  requires  a  saloon  keeper  to  give  bond 
conditioned  that  he  will  not  sell  liquor  to  any  person  in  the  habit  of 
getting  intoxicated,  and  to  pay  all  damages  that  may  be  adjudged  to 
any  person  for  injuries  by  reason  of  his  selling  such  liquor.  Sec.  2844 
prohibits,  subject  to  a  penalty  of  fine  and  imprisonment,  the  sale  of 
liquor  to  any  one  in  the  habit  of  becoming  Intoxicated.  Section  2849, 
gives  an  .action  to  a  married  woman  on  a  saloon  keeper's  bond  for 
damages  sustained  by  her  or  her  children  on  account  of  the  liquor  traf- 
fic. Held  tliat,  since  the  damages  sustained  by  a  married  woman  by 
reason  of  a  sale  of  liquor  to  her  husband  are  secured  by  the  saloon 
keeper's  bond,  an  action  to  recover  such  damages  is  an  action  upon 
contract,  and  survives,  notwithstanding  the  death  of  the  saloon  keeper. 
Garrigan  v.  Huntimer,  183. 

7.  The  failure  to  serve  and  settle  a  bill  of  exceptions  within  the 
time  prescribed  by  the  statute  is  no  ground  for  dismissing  an  appeal. 
The  only  remedy  is  a  motion-  to  strike  the  bill  of  exceptions  from  the 
record.     Schlachter  v.  Church,  186. 

8.  The  admission  of  Incompetent  testimony  In  a  case  tried  by  the 
court  Is  no  ground  for  reversal,  unless  It  appears,  after  disregarding 
the  same,  that  there  is  a  preponderance  of  evidence  against  the  court's 
finding.     Godfrey  v.  Faust,  203. 

9.  A  contention  that  the  judgment  was  for  a  greater  amount 
than  that  prayed  for  In  the  complaint  Is  not  before  the  Supreme  Coprt 
for  review,  where  the  judgment  Is  not  a  default  judgment  and  was 
entered  after  trial,  and  the  question  was  not  raised  in  the  lower  court 
either  at  the  trial  or  on  a  motion  for  a  new  trial.  Bruce  v.  Wanzer, 
277. 

10.  Where  no  appeal  was  taken  from  an  order  permitting  stock- 
holders to  represent  a  corporation  In  defense  of  a  foreclosure  suit 
against  It,  such  order  was  not  subject  to  review  on  appeal  from  an  or- 
der denvlng  a  motion  to  vacate  an  order  to  show  cause  why  a  certain 
stipulation  and  judgment  in  favor  of  plaintiff  in  foreclosure  proceed- 
ings should  not  be  vacated  and  set  aside.  Milling  Co.  v.  Alliance  Co., 
336. 
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11.  Neither  Rev.  Code  Civ.  Proc.  §  440,  providing  that  no  writ  of 
error  shall  be  necessary  to  bring  up  any  judgment  for  review,  but  any 
judgment  or  any  order  defined  in  section  4  62  may  be  reviewed  on  ap- 
peal, not  specifying  any  order  or  judgment  that  may  be  appealed  from, 
nor  section  462,  designating  the  appealable  orders,  authorizes  an  ap- 
peal from  an  order  dismissing  an  action  on  plaintiff's  motion,  where  no 
counterclaim  was  interposed  nor  any  special  reason  shown  why  the  dis- 
missal should  not  be  permitted.     Deere  &  Webber  Co.  v.  Hinckley,  359. 

12.  Where  an  order  attempted  to  be  appealed  from  's  clearly  not 
an  appealable  order,  the  trial  court  may  so  decLiro,  and  hold  the  ap- 
peal ineffectual  for  any  purpose.     Idem. 

13.  Where  an  order  dismissing  an  action  on  plaintiff's  motion  was 
not  appealable,  the  court,  on  the  trial  of  a  subsequent  action  involving 
the  same  matter,  properly  disregarded  a  pending  appeal  from  the  or- 
der, and  determined  that  the  former  action  was  terminated  on  its  dis- 
missal.    Idem. 

14..  Assignments  that  the  court  erred  in  rendering  its  decision  in 
favor  of  plaintiff  and  against  defendant.  In  refusing  to  sign  the  find- 
ings of  fact  presented  by  the  defendant,  instead  of  those  presented  by 
the  plaintiff,  and  signed  by  the  court,  and  in  refusing  to  sign  the  con- 
clusions of  law  presented  for  signature  by  the  defendant,  were  fatally 
defective  for  failure  to  specify  any  particular  errors  occurring  at  the 
trial.     Stephens  v.  Fans,  368. 

1  5.  An  assignment  that  the  court  erred  in  deciding  that  the  evi- 
dence waranted  a  decision  in  favor  of  plaintiff,  and  in  deciding  that 
the  minds  of  the  parties  met  so  as  to  form  a  contract,  was  fatally  de- 
reciive  for  failure  to  specify  wherein  the  evidence  was  insufficient.     Id. 

1 6.  Where  a  motion  for  a  new  trial  is  made  after  judgment,  an  as- 
singment  that  the  decision  of  the  court  was  not  sustained  by  the  evi- 
dence in  certain  specified  particulars  can  be  reviewed  only  on  appeal 
from  such  order.     Idem. 

17.  Rev.  Code  Civ.  Proc.  §§  316,  317,  provide  that  an  order  shall 
become  complete  and  effective  when  made  in  writing,  signed  by  the 
court  or  judge,  attested  by  the  clerk  and  filed  in  his  office,  and  sec- 
tion 318  makes  it  the  duty  of  the  clerk  immediately  after  the  filing  of 
the  order  to  attest  and  record  the  same  in  the  judgment  book.  Held, 
that'  an  order  does  not  become  complete  or  effective  for  any  purpose 
until  signed,  attested,  and  filed.     Stephen!  v.  Faus,  369. 

18.  An  appeal  from  an  order  denying  a  motion  for  a  new  trial, 
taken  before  such  order  had  been  attested,  was  ineffective.     Idem. 

19.  A  view  of  the  tansactlon  in  controversy,  not  presented  by  the 
pleadings  or  evidence,  cannot  be  considered  on  appeal.  Dal  v.  Fischer, 
426. 

20.  Under  Rev.  Code  Cr.  Proc.  §  430,  subd.  4.  authorizing  a  new 
trial  when  the  verdict  has  been  decided  by  lot  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  the  jurors,  where  ac- 
cused specifically  alleged  in  his  application  for  a  new  trial  that  the  ver- 
dict was  secured  by  improper  conduct  of  the  trial  judge  in  stating  that 
the  jurors  would  be  kept  together  until  an  agreement  was  reached,  the 
question  was  presented  to  the  trial  court  and  to  the  Appellate  Court, 
although  defendant  did  not  designate  such  ground  of  objection  in  the 
language  of  the  statute.     State  v.  Place,  489. 

21.  Where,  on  appeal  to  the  circuit  court  in  proceedings  for  tho 
appointment  of  an  administrator,  it  was  {ign^-^.i  that  all  thv^  petitions 
for  appointment  should  be  heard  together,  and  th?i'(?aiter  the  motion 
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of  one  pf  the  petitioners,  who  had  perfected  a  separate  appeal  for  a 
separate  trial,  was  resisted  on  the  ground  of  the  agreement  to  consoli- 
date, one  of  the  parties  so  resisting  the  motion  could  not  thereafter 
contend  that  the  appeal  of  the  party  who  moved  for  a  separate  trial 
should  have  been  dismissed.     Jn  re  McClellan's  Estate,  499. 

22.  Rev.  Prob.  Code  1903,  §  88,  declares  that,  when  a  petition  for 
letters  of  administration  is  filed,  the  judge  must  give  notice,  and  sec- 
tion 89  provides  that  any  interested  person  may  contest  the  petition  by 
•filing  a  written  opposition,  while  section  359  declares  that,  when  the 
appeal  to  the  circuit  court  is  on  question  of  fact,  the  trial  must  be  de 
novo,  and  that  the  court  has  power  to  proceed  in  the  same  manner  as 
If  tho  case  had  originated  there,  and  to  try  all  questions  of  fact  arising 
upoii  the  issues.  Proceedings  for  the  appointment  af  an  administrator 
were  appealed  to  the  circuit  court,  and  thereafter  another  and  separate 
appeal  was  taken  by  persons  who  were  not  parties  at  the  time  the  pro- 
ceeding was  first  removed  to  the  circuit  court.  Held  that,  irrespective 
of  the  question  whether  the  last  appeal  was  properly  perfected,  it  was 
nevertheless  sufficient  to  constitute  a  written  opposition  to  the  peti- 
tions of  the  parties  to  the  original  appeal,  and  hence  to  justify  the  cir- 
cuit court  in  considering  as  one  case  all  the  questions  raised  by  both 
appeals.     Idem. 

23.  V/here,  on  appeal  to  the  circuit  court  in  proceedings  for  the 
appointment  of  an  administrator,  the  only  question  at  issue  was  wheth- 
er or  not  certain  of  the  parties  petitioning  for  appointment  were  re- 
lated to  the  deceased,  error,  if  any,  in  allowing  an  administrator  al- 
ready apponited  to  participate  in  the  trial,  was  harmless.     Idem. 

24.  In  a  trial  bv  the  court,  error  in  admitting  incompetent  evi- 
dence is  not  alone  sufficient  cause  for  reversal;  it  being  presumed  that 
the  court  disregarded  it.     In  re  McClellan  Estate,  499. 

25.  Inasmuch  as  an  appeal  from  a  judgment  and  order  denying  a 
new  trial  constitutes  but  one  appeal,  which  mav  be  taken  at  any  time 
within  two  years  after  perfecting  a  judgment  bv  filing  the  judgment 
roll,  the  right  to  have  the  sufficiency  of  the  evidence  examined  on  an 
appeal  from  a  judgment  and  order  denying  a  new  trial  was  not  lost  by 
failing  to  appeal  w^ithin  60  days  after  receiving  notice  that  an  order 
denying  a  new  trial  had  been  entered.  Northwestern  Mortgage  Co.  v. 
Kills.  543. 

26.  No  question  not  presented  and  ruled  on  in  the  trial  court  can 
be  raised  on  appeal.     McCabe  v.  Desnoyers,  581. 

27.  A  general  objection  to  evidence  will  not  be  reviewed  on  ap- 
peal, unless  it  clearly  appears  that  the  objection  could  not  have  been 
obviated  had  the  same  been  specifically  pointed  out.     Idem. 

28.  Where  appellant  files  no  abstract  or  brief,  it  is  presumed  that 
no  errors  of  law  occurred  at  the  trial.     Murphy  v.  Mining  Co.,  618. 

29.  Statements  made  in  an  additional  abstract  and  not  denied  by 
appellant  will  be  deemed  to  be  true.     Grigsby  v.  Wolven,  623. 

oO.  In  the  absence  of  a  bill  of  exceptions,  the  ruling  of  the  court 
in  denying  a  motion  for  making  other  persons  parties  to  the  action  is 
not  reviewable;  the  motion  and  order  not  necessarily  constituting  a 
part  of  the  judgment  roll.     Idem. 

31.  The  denial  of  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  reviewable  without  a  bill  of  excei)tions;  the  mo- 
tion being  based  on  affidavits  brought  before  the  appellate  court  by 
appellant's  abstract,     Grigsby  v.  Wolven,  624. 

32.  The  sufficiency  of  the  evidence  to  sustain  a  finding  cannot  be 
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reviewed  In  the  absence  of  an  appeal  from  an  order  denying  a  new 
trial.     Subera  v.  Jones,  631. 

ASSIGNMENTS 

(See,  Notice,  7-8.) 

1.  A  suit  to  foreclose  a  mortgage,  securing  a  non-negotiable  note 
which  had  been  assignied  to  plaintiff,  was  without  prejudice  to  any  de- 
fense existing  before  notice  of  the  assignment  under  Rev.  Code  Civ. 
Proc.  §  81,  providing  that  in  case  of  the  assignment  of  a  thing  in  ac- 
tion, the  action  is  without  prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  or  before  notice  of  the  assignment,  excepting  nego- 
tiable notes  or  bills  of  exchange,  transferred  in  good  faith  before  ma- 
turity, etc.     Barry  v.  Stover,  459. 

ATTORNEYS 

1.  There  is  no  error  in  refusing  defendant  a  continuance  for  ab- 
sence of  associate  counsel;  defendant's  attornev  of  record,  who  had 
participated  actively  in  each  of  the  two  preceding  trials  and  on  the 
motions  for  new  trial,  which  had  been  granted,  and  who  was  familiar 
with  and  competent  to  try  the  case,  being  present.  Wheaton  v.  Insur- 
ance Co.,  62. 

2.  The  absence,  at  the  opening  of  the  trial  for  murder,  of  an  at- 
tornev who  assisted  in  the  prosecution,  and  who  appeared  after  10 
jurors  had  been  impaneled,  was  rot  ground  for  reversal  of  a  convic- 
tion, where  the  counsel  for  defendant  were  given  an  opportunity  to  re- 
examine the  iurors  as  to  tbpfr  q"<»Mfif:ations  or  relations  with  counsel 
so  assisting  in  the  prosenitior.     State  v.  Flute,  565. 

BANKRUPTCY 

1.  Under  Bankr.  Act.  July  1.  1898.  c.  541,  §  17,  30  Stat.  550  fU. 
S.  Comp.  St.  1901.  p.  3428],  providing  that  a  discharge  in  bankruptcy 
shall  release  bankrupt  from  all  provable  debts,  except  such  as  are  judg- 
ments in  actions  for  fraud  or  were  created  by  his  fraud  while  acting 
as  an  officer  or  in  a  fiduciary  capacity,  a  debt  created  by  the  fraud  of 
bankrupt  acting  in  his  individual  capacity,  not  having  been  reduced  to 
iudgment.  ia  released  by  his  discharge  in  bankruptcy.  Jewett  Bross  v. 
Beatson,  17  5. 

RROKERAGE 

1.  A  I'eal  estate  broker  contracted  for  his  principal  to  purchase 
land  for  a  certain  amount  and  assume  the  incumbrances  as  nart  of  the 
conslderatiop.  The  record  of  a  mortgage  on  the  land,  while  showing 
the  rate  of  interest  ordinarily  borne  by  the  notes  secured  by  the  mort- 
gage, did  not  show  ^hat  nast-due  notes  and  installments  of  interest 
bore  an  increased  rate  of  interest.  The  broker  did  not  ascertain  this 
fact,  and  overpaid  the  vendor  in  consequence.  Held,  that  the  broker 
was  e^uiltv  of  negligence,  rendering  him  liable  for  the  overpayment. 
Hinricks  v.  Brady,  599. 

2.  A  real  estate  broker  in  behalf  of  his  principal  made  a  contract 
to  purchase  land  and  assume  all  liens  thereon  as  part  of  the  con^idora- 
tion.  but  failed  to  learn  of  certain  unpaid  tax'>!?.  anrt  so  overpaid  the 
vendor.  In  an  action  bv  the  principal  against  the  brok'^r  to  recover 
such  overpayment  it  was  shown  that  the  land  had  been  sold  for  these 
taxes  and  redeemed  by  the  plaintiff,  but  the  certificates  of  red-^niition 
mislaid.  Hold.,  that  as  the  taxes  were  prima  facie  legal,  and  their  va- 
lidity not  disputed  by  the  vendor,  plaintiff's  failure  to   prove  by  tiie 
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records  relating  to  the  assessment  that  the  taxes  had  been  legally  as- 
sessed did  not  prevent  a  recovery.     Idem. 

CAPITOL  COMMISSION 

1.  Laws  1905,  p.  275,  c.  163,  creating  the  state  capltol  commis- 
sion and  authorizing  It  to  procure  the  construction  of  a  capltol  build- 
ing according  to  such  plans  as  it  may  adopt,  gives  the  commission  au- 
thority to  select  such  material  as  it  may  see  fit,  and  Laws  1903,  p.  93, 
c.  85,  providing  that  the  state  board  of  charities  and  corrections  may 
direct  the  warden  of  the  penitentiary  to  furnish  gratuitiously  from  the 
labor  of  convicts  sufficient  stone  for  the  construction  of  a  suitable  state 
capltol  building,  provided  suitable  stone  can  be  procured  in  the  quar- 
ries belonging  to  the  state,  does  not  require  the  commission  to  use 
such  stone.     Davenport  v.  Capltol  Commissioners,  568. 

2.  Under  Laws  1905,  p.  275,  c.  163,  creating  the  state  capitol 
commission  and  authorizing  it  to  procure  the  construction  of  a  capitol 
building,  the  commission  cannot  be  prohibited  from  inserting  in  con- 
tracts made  by  it  provisions  that  in  case  certain  controversies  arise 
they  shall  be  finally  determined  by  the  architect;  since,  if  such,  stip- 
ulations are  within  the  scope  of  the  commission's  authority,  it  cannot 
be  i>revented  from  inserting  them,  while,  if  they  are  not,  they  are  of 
no  effect.     Idem. 

CHATTEL  MORTGAGES 

1.  The  acknowledgment  in  a  chattel  mortgage,  over  the  signature 
of  the  mortgagor,  of  delivery  to  him  of  a  full,  true,  perfect,  and  com- 
plete copy  of  the  mortgage,  is  at  least  prima  facie  evidence  that  such 
delivery  was  made,  as  required  by  Laws  1897,  p.  250,  c.  95,  §  1,  failure 
of  which  fact  to  appear  on  the  mortgage  is  declared  by  section  2  to 
make  it  void.     Poss  v.  Van  Wagenen,  39. 

2.  A  mortgagee  of  chattels  to  whom  the  mortgagor  has  given  a 
bill  of  sale  of  the  property,  he  to  sell  it,  deduct  the  amount  of  the 
mortgage,  pay  other  debts  of  the  mortgagor,  and  give  any  balance  to 
the  mortgagor,  being  the  legal  owner  and  trustee  of  an  express  trust, 
may  recover  the  full  amount  of  an  insurance  policy  taken  out  by  him 
on  the  property,  though  it  exceeds  the  amount  of  his  mortgage.  Whea- 
ton  v.  Insurance  Co.,  62. 

3.  A  chattel  mortgage  described  the  property  as  one  bald-faced 
mare  five  years  old,  weight  about  1,400  pounds,  and  one  black  mare 
seven  years  old,  weight  1,200  pounds,  in  possession  of  the  mortgagor. 
The  mortgagor  had  no  other  mares  answering  the  description,  and  the 
evidence  showed  that  the'  mare  five  years  old  had  white  hind  feet, 
roanish  color,  and  white  hair  scattered,  and  weighed  betwieen  1,400  and 
J., 5 00  pounds,  and  that  the  other  mare  was  black,  with  a  star  in  her 
forehead,  about  seven  years  old,  and  weighed  about  1,300  pounds. 
Held,  that  the  testimony  did  not  conflict  with  the  description  of  the 
animals  as  given  in  the  mortgage,  which  sufficiently  described  them  as 
between  the  parties  and  as  against  a  third  person  having  knowledge 
that  the  animals  were  mortgaged.     Longerbeam  v.  Huston,  255. 

4.  The  owner  of  a  threshing  machine  may  mortgage  the  future 
earnings  of  the  same,  as  against  earnings  of  laborers  employed  in  run- 
ning the  machine,  provided  the  intent  of  the  mortgagor  to  mortgage 
all  of  such  earnings  .including  the  wages  of  employes,  is  clearly  shown 
by  the  mortgage,  and  the  description  of  the  mortgage  is  sufficiently 
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definite,  and  tlie  time  and  place  within  whicli  the  earnings  are  to  ac- 
crue are  sufficiently  specified.     Flanders  v.  French,  316. 

5.  The  purchaser  of  a  threshing  outfit  executed  a  chattel  mort- 
gage to  the  seller  to  secure  a  part  of  the  price,  describing  all  thie  mort- 
gagor's title  to  all  earnings  and  proceeds,  whether  in  the  form  of 
money,  notes,  orders  or  accounts,  to  be  earned  by  the  mortgagor  with 
the  threshing  outfit  during  the  seasons  of  1903  and  1904  in  certain 
counties.  The  mortgage  specifically  described  the  threshing  machine, 
and  provided  that  the  mortgagee  should  deliver  to  the  mortgagor  40 
per  cent  of  all  earnings  turned  over,  either  in  cash,  threshing  orders, 
notes,  or  accounts  pro  rata,  according  to  the  amount  having  been  paid 
to  the  mortgagee  to  be  used  by  the  mortgagor  for  the  payment  of  the 
running  expenses  of  the  machine,  etc.  Held,  that  such  mortgage  was 
not  invalid  for  failure  to  sufficiently  describe  the  future  earnings  in- 
tended to  be  mortgaged.     Idem. 

CIRCUIT  COURT 

1.  Rev.  Pol.  Code,  §  1995,  requires  any  person  contesting  an 
election  to  furnish  sufficient  surety  for  costs  as  provided  in  the  Code 
of  Civil  Procedure.  Rev.  Code  Civ.  Proc.  §  437,  provides  that,  where 
security  for  costs  has  been  given  and  is  insufficient,  defendant  may 
move  tor  additional  security,  and,  if  the  additional  security  is  not 
given  within  a  reasonable  time  to  be  fixed  by  the  court,  the  action  may 
be  dismissed.  Held,  that,  where  contestant  in  an  election  contest  gave 
insufficient  security  for  costs,  the  court  should  not  have  dismissed  the 
contest,  in  the  absence  of  a  showing  that  contestant  acted  in  bad  faith, 
until  a  motion  for  additional  security  had  been  made  and  granted  and 
the  time  fixed  by  the  court  for  giving  such  security  had  elapsed.  Mur- 
tha  V.  Howard,  152. 

2.  Error  in  refusing  to  ctrike  out  incompetent  evidence  in  an 
equitable  action  tried  to  the  court  is  not  ground  for  reversal,  unless 
such  incompetent  evidence  is  conclusive  of  the  rights  of  the  parties, 
where  there  is  sufficient  competent  evidence  upon  which  the  findings 
may  stand,  as  it  will  be  presumed  that  the  court  disregarded  the  in- 
competent evidence.     Kirby  v.   Citizens'  Telephone  Co.,   154. 

3.  Under  Rev.  Code  Civ.  Proc.  §  425,  providing  that,  when  an 
application  is  made  to  a  court  to  postpone  a  trial,  the  payment  of  costs 
occasioned  by  the  postponement  may  be  Imposed  in  the  discretion  of 
the  court  as  a  condition  of  granting  the  same,  an  order  granting  a  con- 
tinuance, on  condition  of  the  payment  of  a  certain  sum  as  terms  to  the 
plaintiff's  attorney,  and  that  "in  default  of  such  payment  the  plaintiff 
shall  have  judgment  as  prayed  for  in  the  complaint,"  is  void.  Schlach- 
ter  V.  Church,  186. 

4.  Rev.  Code  Civ.  Proc.  §  550,  providing  that,  "on  denying  any 
motion  in  whole  or  in  part,  the  judge  in  his  discretion  may  impose 
reasonable  costs  on  the  party  seeking  the  motion  ,to  be  paid  to  the 
opposing  party,  and  that  the  payment  of  such  costs  may  be  made  by 
the  judge  a  condition  precedent  to  the  further  prosecution  or  defense 
of  the  action  or  proceeding  by  the  moving  party,"  only  authorizes  the 
court  to  make  such  order  when  the  motion  is  denied,  and  has  no  ap- 
plication when  a  motion  is  granted.     Idem. 

5.  Where,  In  an  action  for  the  foreclosure  of  a  mechanic's  lien, 
answers  are  filed  denying  the  allegations  of  the  complaint,  the  defend- 
ants are  entitled  to  a  trial  of  flie  Issues  presented  by  the  pleadings, 
even  though  they  failed  to  appear  when  the  case  was  regularly  called 
for  trial,  and  the  court  can  only  give  judgment  in  such  case  on  proof 
of  the  facts  alleged  in  the  complaint  and  denied  by  the  answers.    Idem. 
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6.  The  admission  of  incompetent  testimony  in  a  case  tried  by  the 
court  is  no  ground  for  reversal,  unless  it  appears,  after  disregarding 
the  same,  that  there  is  a  preponderance  of  evidence  against  the  court's 
finding.     Godfrey  v.  Faust,  203. 

7.  Where,  in  an  action  by  a  wife  to  recover  certain  property  lev- 
ied on  as  belonging  to  her  husband,  there  was  other  evidence  support- 
ing plaintiff's  claim,  in  addition  to  statements  of  plaintiff  and  her  hus- 
band that  she  was  the  owner  of  the  property,  ft  was  proper  for  the 
court  to  refuse  to  direct  a  verdict  for  defendant.     Hawley  v.  Bond,  215. 

8.  In  an  action  by  a  wife  to  recover  a  cow  levied  on  as  the  prop- 
erty of  her  husband,  it  was  not  error  for  the~court  to  enter  judgment 
in  plaintiff's  favor  on  a  general  verdict  returned,  notwithstanding  the 
jury's  failure  to  answer  a  special  interrogatory  submitted  as  to  whether 
plaintiff  or  her  husband  purchased  the  cow.     Idem. 

9.  If  a  statute  be  unconstitutional,  a  court  of  equity  has  author- 
ity to  enjoin  Its  enforcement  for  the  purpose  of  avoiding  a  multiplicity 
or  suits  and  because  plaintiff  has  no  adequate  remedy  at  law.  Jewett 
Bros.  V.  Small,  232. 

10.  Where,  on  a  motion  to  set  aside  a  default  judgment,  no  rea- 
sonable excuse  was  given  for  failure  to  answer,-  and  the  affidavit 
showed  wanton  negligence  on  the  part  of  defendant  in  failing  to  an- 
swer, the  court  would  not  consider  the  merits  of  the  case.  Gordon  v. 
Gordon,   275. 

11.  Exercise  of  the  court's  discretion  in  allowing  leading  ques- 
tions to  be  asked  witnesses  as  unwilling  will  be  reviewed  only  for  man- 
ifest abuse  of  such  discretion.     State  v.  Cambron,  283. 

12.  Where  an  order  of  the  lower  court  granting  a  new  trial,  after 
verdict  for  plaintiff  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings,  an  order  of  the  lower  court  making  the  judgment  of  the 
Supreme  Court  its  judgment,  vacating  the  order  granting  a  new  trial, 
directing  that  the  verdict  be  re-entered,  that  the  motion  for  new  trial 
be  denied,  and  that  plaintiff  have  judgment,  is  proper.  Stafford  v. 
Levinger,  333. 

13.  Under  the  provisions  of.  the  act  admitting  the  state  into  the 
Union  that  the  state  should  disclaim  the  right  and  title  to  lands  within 
the  state  held  by  any  Indian  tribes,  and  that  until  the  title  shall  have 
been  extinguished  by  the  United  States  the  same  shall  remain  subject 
to  the  jurisdiction  and  control  of  Congress,  and  Const,  art.  22,  by 
which  the  state  on  its  part  entered  into  the  required  compact  with  the 
United  States,  the  state  courts  are  precluded  from  exercising  jurisdic- 
tion in  actions  Involving  the  possession  or  right  to  possession  of  In- 
dian reservation  lands,  such  as  an  action  of  trespass  brought  by  a 
tribal  Indian  against  an  Indian  agent  to  recover  damages  for  the  lat- 
ter s  act  in  destroying  fences  erected  by  the  former  on  land  within  the 
reservation.     Peano  v.  Brennan,  343. 

14.  Where,  in  a  prosecution  for  keeping  a  saloon  open  on  Sunday, 
each  juror  must  have  reached  a  conclusion  soon  after  retiring,  in  view 
of  the  issues  and  the  evidence,  and  an  all  night  session  failed  to  pro- 
duce an  agreement,  no  misunderstanding  existing  as  to  the  law  of  the 
case,  a  statement  by  the  judge,  repeated  over  objection,  that  the  jury 
would  be  kept  together  until  they  agreed  on  a  verdict,  was  error. 
State  v.  Place,  489. 

15.  Such  irregularity  was  included  under  Rev.  Code  Cr.  Proc.  430, 
relating  to  criminal  actions  and  authorizing,  in  Subdivision  4,  a  new 
trial,  "when  the  verdict  has  been  decided  by  lot  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  the  jurors."     Idem. 
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16.  Where  a  defendant,  whose  title  was  attacked,  asserted  owner- 
ship in  fee  and  demanded  a  decree  adjudging  him  to  be  the  sole  owner, 
the  court  did  not  abuse  its  discretion  by  denying  a  motion  of  plaintiff 
to  discontinue  the  action.     Subera  v.  Jones,  629. 

17.  In  an  action  to  cancel  a  conveyance,  the  court  denied  plain- 
tiff's motion  for  a  dismissal,  and  found  in  favor  of  defendant  on  his 
plea  of  ownersip  in  fee  and  a  demand  for  a  decree  confirming  his  title. 
The  judgment  embraced  only  a  part  of  the  land  in  controversy.  Held, 
that  plaintiff  could  not  complain  of  the  failure  of  the  court  to  deter- 
mine the  title  of  all  the  premises;  for,  as  to  the  land  concerning  which 
no  decision  was  made,  it  stands  as  if  the  action  to  it  had  been  dis- 
missed.    Subera  v.  Jones,  629. 

CLAIM  AND  DELIVERY 

(See,  Pleading,  6,  7;    Evidence,  54;    Verdict,  7.) 

1.  An  action  for  the  possession  of  personalty  must  be  brought 
while  defendant  Is  in  the  possession  of  the  property,  and,  if  defendant 
before  the  commencement  of  the  action  has  disposed  of  the  same,  the 
action  will  not  lie;  defendant  then  not  being  in  a  position  to  return 
the  identical  property.     Longerbeam  v.  Huston,  254. 

2.  An  action  of  claim  and  delivery  does  not  lie  against  an  officer 
taking  property  in  a  similar  action  by  a  third  person  against  plaintiff, 
and  turned  over  under  the  proceedings  in  that  action  to  the  third  per- 
son, it  being  the  duty  of  plaintiff,  as  defendant  In  that  action,  to  as- 
sert his  rights  to  the  property  and  have  the  same  adjudicated.  Kier- 
bow  V.  Young,  414. 

3.  An  action  for  the  recovery  of  personalty  does  not  lie  against 
one  Avho  is  not  in  possession  of  the  property,  he  not  then  being  in  a 
position  to  comply  with  a  writ  compelling  a  dellv^y.     Idem. 

CONDITIONAL  SAIiES 

1.  Under  Laws  1893,  p.  56,  c.  36,  §  1,  providing  that  a  condition- 
al salo  of  chattels  when  delivered  vests  the  title  in  the  buyer  as  to  third 
persons  unless  the  contract  of  sale  is  filed  with  the  register  of  deeds, 
the  failure  to  file  in  the  office  of  the  register  of  deeds  a  contract  of 
sale,  stipulating  that  the  buyer  shall  hold  the  goods  In  trust  as  security 
for  the  price  vests  In  him  title  to  the  goods  as  to  third  persons  without 
notice.     Webber  v.  Conklln,  52. 

CONTRIBUTORY  NEGLIGENCE 

1.  Plaintiff  and  certain  other  miners,  while  at  work  In  a  winze 
nearly  100  feet  below  the  tenth  level,  discovered  gas  and  foul  air  es- 
caping into  the  mine  through  the  air  pipes,  and  recognizing  the  danger, 
immediately  attempted  to  escape  by  signaling  the  hoist  operator.  Plain- 
tiff and  his  companions  got  into  the  bucket  and  were  hoisted  to  the 
18-foot  level,  when  the  bucket  stopped.  They  remained  there  some  20 
minutes  before  they  attempted  to  climb  the  walls  of  the  winze,  during 
which  they  were  overcome,  and  plaintiff  fell  against  the  heated  ma- 
chinery, and  was  injured.  Held,  that  plaintiff  was  not  guilty  of  con- 
tributory negligence.     Davis  v.  Mining  Co.,  400. 

CONSTITUTIONAL  LAW 

1.  The  interstate  commerce  clause  of  the  federal  Constitution  is 
not  contravened  by  Rev.  Pol.  Code,  §§  2834,  2838,  2852,  making  it  an 
offense  for  a  traveling  salesman  to  take  orders  for  intoxicating  liquor 
without  a  license.     State  v.  Delamater,  24. 
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2.  Laws  1905,  p.  161,  c.  114,  entitled  "An  Act  to  provide  for  a 
state  food  and  dairy  department,  to  prevent  the  adulteration,  misbrand- 
ing and  imitation  of  foods,  beverages,  candies  and  condiments,  and 
regulating  the  manufacture  and  sale  of  dairy  products,"  was. within 
the  police  power  of  the  state,  except  in  so  far  as  the  means  employed 
go  beyond  the  necessity  of  the  case  or  unreasonably  burden  the  exer- 
cise of  privileges  secured  by  the  federal  Constitution.  Jewett  Bros.  v. 
Small,  232. 

3.  Laws  1905,  p.  163.  c.  114,  §  11,  poviding  that  "it  shall  be  un- 
lawful for  any  person  to  sell,  offer  or  expose  for  sale  any  article  of  pre- 
pared foods  vnless  the  true  name  of  the  manufacturer  and  the  location 
of  the  factory  where  such  article  of  food  Is  prepared  Is  plainly  printed 
or  stenciled  on  the  package,  box  ,can,  carton  or  other  container,"  con- 
stitutes an  unreasonable  Interference  with  Interstate  and  foreign  com- 
merce.    Idem. 

4.  Laws  1899,  p.  44,  c.  41,  §  3,  which  authorizes  the  county  com- 
missioners to  levy  a  six  mill  tax  for  general  purposes,  a  two-mill  tax 
for  county  roads,  a  two-mill  tax  for  county  bridges,  a  further  tax  for 
Insane  purposes  ,aDd  a  tax  for  the  county  sinking  fund,  and  provides 
that  the  total  county  tax  rate  shall  not  exceed  eight  mills  on  the  dollar. 
Is,  in  view  of  the  fact  that  it  authorizes  taxes  In  excess  of  the  limita- 
tion prescribed  for  the  aggregate  tax  rate  for  purposes  other  than  the 
sinking  fund,  and  thus  makes  it  possible  for  the  county  to  evade  the 
liquidation  of  and  payment  of  Interest  on  Its  bonded  Indebtedness,  an 
unconstitutional  Impairment  of  the  obligation  of  contracts.  Railway 
V.  Pennington  County,  270. 

5.  Under  Const,  art  6,  §  6,  declaring  that  the  right  of  trial  by 
jury  shall  remain  inviolate  and  shall  extend  to  all  cases  at  law,  par- 
ties who  petitioned  for  letters  of  administration  had  no  constitutional 
right  to  a  jury  trial.     In  re  McClellan  Estate,  499. 

6.  A  proceeding  in  prohibition  to  prevent  the  state  capltol  com- 
mission, created  by  Laws  1905,  p.  275,  c.  163,  from  executing  certain 
contracts,  Impliedly  admits  the  legal  existence  of  the  commission,  and 
hence  does  not  properly  raise  the  question  of  the  unconstitutionality 
of  the  statute  as  a  whole;  quo  warranto  being  the  appropriate  remedy 
if  the  legal  existence  of  the  commission  Is  sought  to  be  denied.  Daven- 
port V.  Capltol  Commissioners,  567. 

7.  Laws  1905,  p.  275,  c.  163,  creating  a  board,  to  be  known  as 
the  "State  Capltol  Commission,"  for  the  purpose  of  procuring  the  erec- 
tion of  a  capltol  building  and  authorizing  the  commission  to  procure 
the  erection  of  a  building,  adopt  plans  and  specifications,  ^tc.  Is  not  in 
conflict  with  Const,  art.  3,  §  26,  declaring  that  the  Legislature  shall 
not  delegate  to  any  special  commission  power  to  perform  any  munici- 
pal function;  the  erection  of  a  capltol  building  not  being  a  municipal 
function.     Idem. 

8.  Neither  is  the  act  unconstitutional  as  a  delegation  of  legis- 
lative power.     Idem. 

9.  Laws  1905,  p.  275,  c.  163,  entitled  "An  Act  relating  to  the 
creation  of  a  state  capltol  commmisslon  to  provide  for  the  erection  of 
a  building  for  capltol  purposes  and  to  provide  funds  for  that  purpose," 
and.  authorizing  the  construction  of  a  capltol  building  by  the  use  of 
funds  derived  from  the  sale  of  land  granted  to  the  state  for  public 
buildings  by  section  12  of  the  enabling  act  (Ann.  St.  1901,  §  261),  Is 
not  unconstitutional  on  the  ground  that  the  provision  last  mentioned 
is  not  within  the  scope  of  the  title,  or  that  It  contains  more  than  one 
subject.     Idem. 
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10.  Under  Const,  art.  6,  §  8,  delcaring  that  all  persons  shall  be 
bailable  by  sufficient  sureties,  except  for  capital  offenses,  when  proof  is 
evident  or  presumption  great,  persons  arrested  for  capital  offenses, 
where  the  proof  is  not  evident  or  the  presumption  great,  are  entitled 
to  ball  as  a  matter  of  right,  and  Rev.  Code  Cr.  Proc.  §§  585,  586.  pro- 
viding that  bail  may  be  admitted  upon  all  arrests  for  criminal  offenses 
punishable  by  death  unless  the  proof  is  evident  or  the^  presumption 
great,  but  shall  be  taken  only  by  the  Supreme  Court  or*  circuit  court 
or  a  justice  or  judge  thereof,  "who  shall  exercise  their  discretion 
therein,"  is  in  conflict  with  the  constitutional  provision.  State  v.  Kauff- 
man,  620. 

11.  Under  Const,  art.  6,  §  8,  providing  that  all  persons  shall  be 
bailable  except  for  capital  offenses  when  proof  is  evident  or  presump- 
tion great,  Rev.  Code  Cr.  Proc.  §§  585,  586,  containing  substantially 
the  same  provisions,  and  section  356,  providing  that  defendant  in  a 
criminal  case  is  presumed  to  be  innocent,  the  burden  is  on  the  state  in 
an  application  for  bail,  to  show  that  the  proof  is  evident  or  the  pre- 
sumption great.     Idem. 

12.  Laws  1890,  p.  318,  c.  150,  §  3,  re-enacted  in  1891,  1897,  and 
carried  into  Rev.  Pol.  Code,  §  2149,  providing  that  possession  of  a  tax 
receipt  shall  be  conclusive  evidence  that  all  prior  taxes  on  the  property 
have  been  paid,  when  taken  in  connection  with  the  entire  revenue  law. 
places  the  consequences  of  a  treasurer's  failure  to  perform  his  duty  in 
collecting  taxes  on  him,  and  the  statute  is  not  in  conflict  with  Const, 
art.  6,  §  2,  providing  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  Harris  v.  County  Treasurer, 
622. 

13.  The  statute  so  construed  is  not  in  conflict  with  Const,  art.  11. 
§  7,  declaring  that  all  laws  exempting  property  from  taxation  shall  be 
void.     Idem. 

CONTRACTS 

1.  The  right  to  specific  performance  being  equitable,  and  resting 
within  a  sound  judicial  discretion,  there  must  be  a  meeting  of  the 
minds  in  every  essential  particular,  and  the  contract  must  be  fair,  and 
made  by  persons  of  sufficient  understanding.     Miller  v.  Tjexhus,  12. 

2.  Specific  performance  of  an  executory  contract  for  the  sale  of  a 
homestead  made  by  the  vendor  mentally  incapable  of  dealing  with  dis- 
cretion, and  unable,  through  ignorance  of  the  English  language,  to  un- 
derstand the  nature  of  the  contract  or  terms  of  the  sale,  will  not  be 
enforced  in  favor  of  the  vendee,  who,  knowing  the  vendor's  weakness 
and  ignorance,  took  advantage  thereof,  especially  where  the  vendor  re- 
turned to  the  vendee  all  that  the  former  ever  received  under  the  con- 
tract.    Miller  v.  Tjexhus,  12. 

3.  A  contract  of  sale  of  chattels,  which  stipulates  that  they  shall 
be  held  in  trust  by  the  buyer  as  security  for  the  price,  is  neither  a  con- 
ditional sale  nor  a  chattel  mortgage,  but  a  personal  agreement  of  the 
buyer,  and  an  assignee  of  the  buyer  under  an  assignment  for  the  ben- 
efit of  creditors,  who  receives  the  goods  and  disposes  of  them  without 
actual  or  constructive  notice  of  the  stipulation,  is  not  personally  liable 
to  the  seller  for  a  conversion,  though  Rev.  Civ.  Code,  §  2378,  provides 
that  such  an  assignee  has  no  greater  rights  than  the  assignor,  as  no 
action  at  law  could  be  maintained  against  the  buyer  to  recover  posses- 
sion of  the  goods.     Webber  v.  Conklin,  52. 

4.  Where  a  contract  for  the  sale  of  a  threshing  outfit  contained 
a  written  warranty  that  the  machine  was  well  made  and  of  good  ma- 
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terial,  and  the  title  and  right  of  possession  was  retained  in  the  vendors 
until  full  settlement  was  made  therefor,  the  contract  did  not  constitute 
an  immediate  sale,  but  was  only  an  agreement  for  sale  with  a  warranty 
and  right  of  inspection  and  rescission  for  a  breach  of  contract,  as  pro- 
vided by  Rev.  Civ.  Code,  §§  1299,  1301,  1339,  1340.  Baskerville  v. 
Johnson,   88. 

5.  Where  a  contract  for  the  sale  of  a  threshing  outfit  waranted 
the  same  to  be  well  made  and  of  good  material,  and  on  a  delivery  be- 
ing tendered  it  appeared  that  most  of  the  machine  was  apparently  old, 
out  of  order,  and  put  together  in  a  bungling  manner,  the  buyers  were 
justified  in  refusing  to  accept  the  same  and  rescinding  the  entire  con- 
tract.    Idem. 

6.  An  application  for  a  life  policy  stipulated  that  the  policy 
should  not  take  effect  until  the  first  premium  was  paid  and  the  policy 
issued.  The  applicant  made  a  partial  payment  of  the  first  premium  and 
received  a  receipt  from  the  agent,  which  recited  that,  if  a  policy  should 
be  issued,  the  receipt  would  be  accepted  in  payment  of  the  first  pre- 
mium if  the  balance  was  paid  on  the  delivery  of  the  policy,  and  that 
no  other  person  than  the  secretary  or  president  of  the  insurer  could 
make  contracts  or  waive  forfeitures.  The  policy  issued  provided  that 
the  annual  premium  should  be  paid  in  advance  on  the  delivery  of  the 
policy.  Held,  that  the  insurer  did  not  bind  itself  to  pay  the  policy  un- 
less the  first  premium  was  paid  in  full  at  the  time  of  the  delivery  of 
the  policy  during  the  good  health  of  the  insured.  Bowen  v.  Insurance 
Co.,  104. 

7.  The  president  of  a  mining  corporation,  who  acts  for  the  corpo- 
ration in  securing  patents  for  its  mining  ground,  may  bind  the  corpo- 
ration by  contracts  necessary  and  proper  for  the  purpose  of  expediting 
the  obtaining  of  patents  and  securing  the  claims  for  the  corporation,  as 
against  adverse  claims  made  in  contesting  the  applications  for  patents. 
Wood  V.  Mining  Co.,  161. 

8.  After  considerable  correspondence  had  passed  between  a  ven- 
dor and  purchaser,  in  which  the  former  expressed  a  desire  to  give  only 
an  option  contract  and  the  latter  declined  to  accept  such  a  contract 
but  wished  to  make  an  ordinary  contract  of  purchase,  the  purchaser 
wrote  to  the  vendor  as  follows:  "I  wrote  you  on  the  3rd  that  I  would 
take  the  land.  ♦  ♦  ♦  You  wired  that  I  could  have  it.  The  option  con- 
tract that  you  enclose  me  is  identical  like  the  earnest  money  contract 
which  I  send  you  for  your  signature.  ♦  ♦  ♦  Inclosed  find  $50.  Same 
to  apply  on  the  purchase,  and  the  balance,  $550,  to  be  cash  on  or  be- 
fore 30  days."  The  vendor  replied:  **I  have  your  favor  ♦  ♦  *  inclos- 
ing check  for  $50,  being  earnest  money.  ♦  ♦  ♦  i  sent  you  option  con- 
tract yesterday,  which  kindly  return  and  I  will  then  execute  it  and  re- 
turn it  to  you."  No  formal  contract  was  executed  between  the  parties. 
Held,  that  the  vendor's  letter  constituted  an  acceptance  of  the  terms 
proposed  in  the  purchaser's  letter,  and  the  two  letters  together  consti- 
tuted a  contract  for  the  sale  of  the  property  upon  the  payment  of  $50 
in  cash  and  the  balance  of  $550  in  30  days,  and  did  not,  as  consum- 
mated, constitute  an  option  contract.     Hobart  v.  Frederiksen,  248. 

9.  Where  a  contract  for  the  sale  of  land,  upon  the  payment  of  a 
certain  sum  in  cash  and  the  balance  within  thirty  days  is  not  in  the 
form  of  an  option  contract,  and  there  is  no  specific  agreement  that  time 
shall  be  of  the  essence  thereof,  the  purchaser's  failure  to  complete  the 
contract  within  30  days,  because  of  the  vendor's  failure  to  perfect  title 
within  that  time,  does  not  deprive  the  purchaser  of  his  right  to  enforce 
the  contract  after  the  expiration  of  the  30  days.     Idem. 
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10.  Where  a  contract  for  the  sale  of  land  requires  the  vendor  to 
convey  a  perfect  title,  the  purchaser  is  not  obliged  to  accept  the  prop- 
erty so  long  as  an  outstanding  mortgage  remains  unsatisfied  of  record. 
Idem. 

11.  Covenants  in  a  contract  of  sale  of  the  controlling  interest  in  a 
corporation,  the  par  value  of  the  stock  of  which  was  $40,000,  that  the 
financial  condition  of  the  company  at  the  time  of  delivery  of  the  stock 
in  goods,  accounts,  and  moneys  shall  aggregate  $40,000,  plus  any 
profits  that  may  have  accrued  since  the  commencement  of  the  business, 
less  the  legitimate  expenses  of  the  company,  and  that  it  has  either  the 
goods,  moneys,  or  accounts  representing  the  full  amount  of  moneys 
paid  in  for  stock,  or  $40,000,  less  current  expenses  paid  and  plus  any 
profit  that  may  have  accrued  since  the  commencement  of  the  company's 
business  are  not  to  the  effect  that  the  property  represented  by  the  cor- 
poration should  equal  $40,000.     Issenhuth  v.  Riegel,  322. 

12.  The  common-law  rule  as  to  contracts  of  an  infant  being 
changed  only  by  Civ.  Code,  §  17,  providing  that  a  minor  over  18  years 
old  may  make  a  contract  beneficial  to  himself,  which  is  voidable  only 
by  disaffirmance  before  or  within  a  year  after  his  majority,  on  restor- 
ing what  he  received  or  paying  its  equivalent,  with  interest,  his  con- 
tract of.  suretyship,  from  which  he  can  derive  no  advantage,  may  be 
avoided  by  his  merely  disaffirming  it  as  provided  by  said  statute.  Hel- 
land  V.  Bank,  325. 

1  Z  The  validity  of  a  contract  affecting  real  property  should  be  de- 
termined by  the  law  of  the  state  in  which  it  is  situate  and  where  it  was 
to  be  performed,  and  not  by  the  law  of  the  place  where  it  was  exe- 
cuted.    Dal  V.  Fischer,  426. 

14.  Rev.  Civ.  Code,  §  1239,  provides  that  the  execution  of  a  writ- 
ten contract  supersedes  its  oral  negotiations  or  stipulations  concerning 
its  matter.  Held,  that  where  the  unambiguous  terms  of  a  written  con- 
tract, did  not  indicate  that  one  of  the  parties  acted  as  the  agent  of  an 
undisclosed  principal,  evidence  of  a  contemporaneous  transaction  be- 
tween the  parties  was  inadmissible  to  show  such  relation.  Schriner  v. 
Dickenson,  433.  • 

CORPORATIONS 

1.  A  foreign  corporation,  which  has  failed  to  comply  with  Rev. 
Civ.  Code,  §  883,  requiring  such  a  corporation  to  file  in  the  office  of  the 
Secretary  of  State  an  authenticated  copy  of  its  charter  as  a  condition 
of  doing  business  in  the  state  or  maintaining  actions  in  its  courts,  can- 
not sue  in  the  courts  of  the  state  until  it  does  comply  therewith. 
Bishop  &  Babcock  Co.  v.  Schleuning,  71. 

2.  A  foreign  corporation,  which  has  not  filed  in  the  office  of  the 
Secretary  of  State  an  authenticated  copy  of  its  articles  of  incorporation 
or  appointed  a  resident  agent,  as  required  by  the  statute  relating  to 
foreign  corporations,  is  not  entitled  to  intervene  in  a  suit.  Thompson 
&  Juve  V.  Scroyer,  73. 

3.  The  president  of  a  mining  corporation,  who  acts  for  the  cor- 
poration in  securing  patents  for  its  mining  ground,  may  bind  the  cor- 
poration by  contracts  necessarj'  and  proper  for  the  purpose  of  expedit- 
ing the  obtaining  of  patents  and  securing  the  claims  for  the  corpora- 
tion, as  against  adverse  claims  made  in  contesting  the  applications  for 
patents.    Wood  v.  Mining  Co.,  161. 

4.  The  president  of  a  corporation  has  no  power  to  sign  a  stipula- 
tion consenting  to  a  judgment  foreclosing  a  mortgage  on  the  corpora- 
tion's property,  the  effect  of  which  will  be  to  practically  devest  the  cor- 
poration of  its  entire  property.     Milling  Co.  v.  Alliance  Co.,  325. 
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6.  Where  a  corporation  appeared  by  an  attorney  in  a  suit  to  fore- 
close a  mortgage  against  it,  the  court  could  not  recognize  a  stipula- 
tion, signed  by  the  corporation's  president,  consenting  to  the  entry  of 
a  foreclosure  decree,  which  was  neither  signed  nor  assented  to  by  the 
corporation's  attorney  of  record.     Idem. 

6.  Where,  at  the  time  suit  was  brought  against  a  corporation  to  fore- 
close a  mortgage  on  its  property,  there  was  no  board  of  directors  to 
which  stockholders  could  apply  to  defend  such  suit,  the  stockholders 
were  properly  permitted  to  represent  the  corporation  so  far  as  was 
necessary  to  move  to  vacate  a  judgment  rendered  against  the  corpora- 
tion on  a  stipulation  signd  by  its  president  without  authority.     Idem. 

COUNTIES 

1.  Under  Laws  1890,  p.  293,  c.  134,  providing  that  the  county 
treasurer  shall  receive  a  salary  not  exceeding  $1,500  per  annum  pay- 
able monthly  from  the  special  salary  fund,  and  if  the  fees  paid  into  the  ' 
county  treasury  by  him  do  not  equal  that  amount,  he  shall  receive  a 
sum  equal  to  the  fees  paid  into  the  treasury,  and  any  deficiency  during 
any  quarter  is  to  be  made  up  from  excessive  fees  paid  for  services  ren- 
dered during  the  calendar  year  in  which  the  deficiency  occurs,  and 
Laws  1891,  p.  175,  c.  65,  providing  that  all  county  officers  for  whose 
services  a  salary  is  provided,  shall  receive  no  other  compensation,  a 
county  treasurer  is  not  entitled  to  commlmsslons  on  real  estate  sold  to 
the  county,  nor  to  compensation  for  the  issuance  of  tax  sale  certificates, 
and  an  allowance  of  a  claim  therefore  is  illegal.  Campbell  County  v. 
Overby,  640. 

2.  Where  a  board  of  county  commissioners  allows  an  illegal  de- 
mand against  the  county,  the  county,  though  entitled  to  repeal  there- 
from, may  recover  from  the  claimant  the  amount  paid  to  him.     Idem. 

3.  A  county  may  recover  the  money  paid  to  a  claimant  present- 
ing an  illegal  demand  which  is  allowed  by  the  county  commissioners 
.and  then  paid,  for  a  board  has  power  only  to  audit  accounts  legally 

chargeable  to  the  county.     Idem. 

COURTS 

1.  Where  a  sentence  imposed  "in  a  criminal  case  is  within  the 
maximum  limit  authorized  by  the  statute,  the  Supreme  Court  cannot 
review  the  reasons  or  motives  which  induced  the  trial  court  to  fix  the 
length  of  the  term.     State  v.  Bjelkstrom,  2. 

2.  Refusal  to  open  a  default  will  not  be  disturbed,  unless  an 
abuse  of  discretion  is  affirmatively  shown.     Kjetland  v.  Pederson,  58. 

3.  Where  the  applicatiom  for  a  life  policy  was  in  writing  signed 
by  the  applicant,  and  the  receipt  given  by  the  soliciting  agent  showing 
a  part  payment  of  the  premium  was  signed  by  the  agent  and  accepted 
In  writing  by  the  applicant,  the  construction  of  the  application  and  the 
receipt  was  for  the  court,  and  a  witness  could  not  give  his  opinion  as 
to  the  meaning:  thereof.     Bo  wen  v.  Insurance  Co.,  103. 

4.  Where  the  circuit  court  refused  to  certify  certain  copies  of 
lost  or  stolen  iijdictments  on  sufficient  proof  of  their  authenticity,  such 
duty  might  be  properly  compelled  by  the  Supreme  Court  by  mandamus. 
State  ex  rel.  Null  v.  Circuit  Court,  122. 

COSTS 

(See,  Circuit  Court.) 

1.  Where  no  application  was  made  for  an  order  eliminating  un- 
necessary matter  from  appellant's  abstract,  the   clerk   properly  over- 
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ruled  the  respondent's  objection  to  the  taxation  of  costs  on  the  ground 
that  the  amount  allowed  for  printing  the  abstract  was  excessive,  and  • 
it  is  the  duty  of  the  court  on  appeal  from  the  taxation  of  costs  to  de- 
termine what,  if  any,  porticJns  of  the  abstract  are  unnecessary  or  im- 
proper.    McVay  v.  Tousley,  487. 

2.  Under  Supreme  Court  rule  12,  providing  that  the  rule  to  ob- 
serve in  abstracting  a  case  is  to  preserve  everything  material  to  the 
question  to  be  decided  and-  omit  everything  else,  a  party  on  appeal 
should  not  be  allowed  costs  for  unnecessary  matter  in  an  abstract  or 
brief.     Idem. 

CRI»nNAIi  LAW 

1.  In  a  prosecution  for  assault  with  intent  to  kill,  whether  de- 
fendant intended  to  kill  or  injure  the  person  named  in  the  indictment 
or  some  other  persons,  or  whether  he  fired  in  the  direction  of  a  num- 
ber of  persons  in  a  manner  evincing  a  wanton  and  reckless  disregard 
of  human  life,  but  without,  in  fact,  intending  to  kill  or  injure  any  one, 
held,  under  the  evidence,  questions  for  the  jury.     State  v.  Shanley,  18. 

2.  Under  Rev.  Pen.  Code,  §  285,  prescribing  the  punishment  for 
every  person  who  shoots  or  attempts  to  shoot  at  another  "with  intent 
to  kill  any  person,"  one  who  shoots  at  or  actually  shoots  one  person 
with  intent  to  kill  another  is  guilty  of  assault  with  intent  to  kill.  State 
V.  Shanley,  18. 

3.  Pen.  Code,  §  2,  declares  that  no  act  or  omission  shall  be 
deemed  criminal  or  punishable  save  as  prescribed  by  the  Code,  by  some 
statute  which  it  continued,  or  by  such  laws  as  are  not  in  conflict  with 
the  Code,  and  section  241  defines  manslaughter  in  the  first  degree  as  a 
killing  perpetrated  without  a  design  to  effect  death  and  In  a  heat  of 
passion,  but  in  a  cruel  and  unusual  manner  or  by  means  of  a  danger- 
ous weapon,  unless  committed  under  such  clrcumstanres  as  to  consti- 
tute excusable  or  justifiable  homicide.  Held,  that  the  phrase  "whon 
perpetrated  without  a  design  to  effect  death  and  In  a  heat  of  passion" 
was  employed  to  express  the  distinction  between  homicide  in  the  first 
degree  and  murder,  and  where  one  kills  another  In  a  cruel  and  unusual 
manner,  without  excuse  or  ustlficatlon,  or  by  means  of  a  dangerous 
weapon  under  circumstances  which  do  not  excuse  or  justify  the  killing, 
the  crime  is  at  least  manslaughter  in  the  first  degree.  State  v.  Ed- 
munds, 135. 

4.  One  may  be  convicted  of  keeping  a  disorderly  house,  though 
some  one  else  is  equally  guilty  In  maintaining  It.  State  v.  Cambron, 
285. 

5.  Under  Laws  1903,  p.  88,  c.  79,  §  26,  providing  that  every  offi- 
cer, a^ent,  or  clerk  of  any  bank,  who  makes  any  false  statements  or 
entries  In  Its  books,  or  subscribes  or  exhibits  any  false  paper,  with  the 
Intent  to  deceive  any  person  authorized  to  examine  as  to  the  condition 
of  such  Institution,  or  subscribes  or  makes  false  reports,  shall  be  sub- 
ject to  Imprisonment  ,etc.,  while  the  prosecution  Is  not  obliged  to  show 
what  particular  motive  prompted  the  accused  to  make  the  report  made 
by  him  to  the  bank  examiner,  proof  of  Its  Intentional  falsity  is  essen- 
tial to  conviction.     State  v.  Jackson,  305. 

6.  Rev.  Code  Cr.  Proc.  §  630,  provides  that  If  a  defendant  pros- 
ecuted for  a  public  offense,  whose  trial  has  not  been  postponed  on  his 
application,  Is  not  brought  to  trial  at  the  next  term  of  court  In  which 
the  indictment  or  Information  is  triable,  the  court  must  order  the  pros- 
ecution to  be  dismissed  unless  good  cause  Is  shown  to  the  contrary. 
Section  7  78  declares  that  if  any  person  shall  be  committed  for  a  crim- 
inal matter  and  not  admitted  to  ball,  and  shall  not  be  tried  on  or  be- 
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fore  the  second  term  of  the  court  having  jurisdiction  of  the  oftense,  the 
prisoner  shall  be  set  at  liberty  by  the  court  ,unles8  the  delay  shall  hap- 
pen on  the  prisoner's  application;  and  if  the  court  at  the  second  term 
shall  be  satisfied  that  due  exertions  have  been  made  to  procure  the  evi- 
dence on  behalf  of  the  state,  and  that  there  are  reasonable  grounds  to 
believe  that  such  evidence  may  be  procured  at  the  third  term,  the  case 
may  be  continued  until  the  third  term.  etc.  Held,  that  defendant,  was 
not  entitled  to  his  discharge  because  of  the  granting  of  a  continuance 
to  the  state  for  absence  of  witnesses  at  the  same  term  at  which  the  in- 
formation was  filed.     State  v.  Pratt,  4  40. 

7.  Under  an  Indictment  charging  an  Illegal  sale  of  intoxicating 
liquor  to  several  persons  jointly,  defendant  cannot  be  convicted  of  an 
Illegal  sale  to  but  one  of  the  persons  named.    State  v.  Williams,  492. 

8.  The  absence,  at  the  opening  of  the  trial  for  murder,  of  an  at- 
torney who  assisted  In  the  prosecution,  and  who  appeared  after  10 
jurors  had  been  impaneled,  was  not  ground  for  reversal  of  a  convic- 
tion, where  the  counsel  for  defendant  were  given  an  opportunity  to  re- 
examine the  jurors  as  to  their  qualifications  or  relations  with  counsel 
so  asslstins  in  the  prosecution.     State  v.  Flute,  563. 

9.  It  is  not  necessary,  in  a  criminal  prosecution,  for  the  state  to 
produce  all  its  eyewitnesses  to  the  transaction.     State  v.  Kapelino,  591. 

10.  Where,  in  a  prosecution  for  assault  with  a  dangerous  weapon, 
it  appeared  that  prior  to  the  assault  there  was  a  heated  discussion  at 
a  certain  house  between  the  persons  present,  including  defendant,  who 
engaged  in  a  controversy  with  some  of  them,  but  the  person  assaulted 
was  not  in  the  party,  evidence  as  to  the  various  conversations  taking 
place  at  such  house  did  not  constitute  part  of  the  res  gestae.     Idem. 

il.  The  admission  or  rejection  of  evidence  as  part  of  the  res 
gestae  lies  largely  in  the  discretion  of  the  trial  court,  and  its  ruling 
will  not  be  disturbed,  where  it  exercises  that  discretion,  and  the  appel- 
late court  cannot  clearly  see  that  it  has  acted  erroneously  in  so  doing. 
Idem. 

12.  The  venue  of  an  offense  is  a  matter  of  fact,  which  must  be 
proved  as  laid  in  the  indictment  or  information.  .  State  v.* Crowley,  611. 

13.  Under  Rev.  Code  Cr.  Proc.  §  364,  requiring,  as  corroboration 
of  an  accomplice,  such  other  evidence  as  tends  to  connect  defendant 
with  commission  of  the  offense,  testimony,  on  a  prosecution  for  incest 
by  defendant  with  his  daughter,  as  to  the  manner  in  which  the  family 
lived,  the  opportunities  for  commission  of  the  crime,  the  payment  of 
money  by  defendant  for  sending  away  the  child  born  to  the  daughter, 
and  his  silence  when,  in  his  presence,  the  daughter  stated  to  another 
that  he  was  the  father  of  the  child,  is  sufficient  corroboration.  State  v. 
Mungeon,  610. 

14.  Under  Const,  art.  6,  §  8,  providing  that  all  persons  shall  be 
bailable  except  for  capital  offenses  when  proof  is  evident  or  presump- 
tion great.  Rev.  Code  Cr.  Proc.  §§  585,  586,  containing  substantially 
the  same  provisions,  and  section  356,  providing  that  defendant  in  a 
criminal  case  is  presumed  to  be  Innocent,  the  burden  Is  on  the  state  in 
an  application  for  bail,  to  show  that  the  proof  is  evident  or  the  pre- 
sumption great.     State  v.  Kauffman,  620. 

DAMAGES 

1.  Where,  in  a  suit  to  foreclose  a  mortgage  given  for  the  pur- 
cha.^e  money,  plaintiff  offered  at  the  trial  to  satisfy  a  prior  mortgage 
given  by  the  vendor,  the  vendee  suffered  no  damage  by  reason  of  the 
prior  mortgage,  and  his  contention  that  he  should  have  been  allowed  to 
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prove  damages  by  reason  of  the  failure  of  warranties  and  covenants  in 
his  deed  was  untenable.     Philip  v.  Stearns,  221. 

2.  A  third  person  bought  a  threshing  engine  from  defendant. 
On  it  proving  unsatisfactory,  it  was  agreed  that  defendant  would  de- 
liver a  new  one  in  its  place.  While  the  third  person  was  running  the 
engine  to  defendant's  place  of  business,  he  requested  defendant  to  fur- 
nish men  to  assist  him;  it  being  agreed  that  the  third  person  would 
pay  for  them.  Defendant  sent  two  of  his  servants,  and  while  one  of 
them  was  assisting  the  third  person's  engineer  in  running  the  engine 
on  the  highway  the  engine  emitted  sparks  and  set  a  fire  which  de- 
stroyed plaintiff's  prope^^ty.  Held,  that  defendant  was  not  liable  for 
damages  sustained;  the  persons  operating  the  engine  being  the  third 
person's  employees.     McComb  v.  Baskerville,  353. 

3.  Where,  in  an  action  for  assault,  the  evidence  was  conflicting 
as  to  whether  or  not  there  was  any  assault  committed  by  defendant, 
and  whether  or  not  the  assault,  if  in  fact  committed,  was  justifiably 
made  in  self-defense,  the  court  properly  submitted  to  the  jury  the 
question  whether  or  not  the  assault  was  malicious  as  bearing  on  the 
question  of  exemplary  damages.     Kerley  v.  Germscheid,  363. 

4.  Where  one  making  an  excavation  in  a  lot  negligently  left  it 
exposed  to  inclement  weather  for  an  unreasonable  length  of  time  with- 
out putting  in  foundation  walls,  thereby  causing  injury  to  a  building 
on  an  adjoining  lot  by  the  caving  in  of  the  ground,  he  is  liable  to  the 
adjoining  owner  for  the  injury  to  the  building,  though  Rev.  Civ.  Code, 
§  291,  providing  that  each  coterminous  owner  is  entitled  to  the  lateral 
support  which  his  land  received  from  the  adjoining  land,  subject  to 
the  right  of  the  adjoining  owner  to  make  proper  excavations  on  using 
ordinary  care,  and  taking  reasonable  precautions  to  sustain  the  land, 
and  giving  previous  reasonable  notice  to  the  other  of  his  intention  to 
make  the  excavations,  and  section  187,  defining  land  as  the  solid  ma- 
terial of  the  earth,  whatever  may  be  its  ingredients,  give  only  the 
right  to  damages  for  injuries  to  the  land  itself,  and  not  to  buildings 

placed  thereon.     Hannicker  v.  Lepper,  372. 

* 

5.  In  an  action  *for  injuries,  the  measure  of  damages  is  such  a 
sum  as  will  compensate  the  plaintiff  for  all  loss  and  harm  suffered  and 
proximately  caused  by  the  breach  of  defendant's  obligation,  whether 
such  loss  or  harm  could  have  been  anticipated  or  not,  as  provided  by 
Rev.  Civ.  Code,  §§  2287,  2312.     Davis  v.  Mining  Co.,  400. 

6.  In  estimating  damages  recoverable  for  personal  injuries,  the 
jury  is  entitled  to  consider  plaintiff's  age  and  condition  of  life,  the 
physical  injury  infiicted,  the  bodily  pain  and  mental  anguish  endured, 
all  the  expenses  incurred  in  treatment  of  the  case,  and  any  and  all 
damages  appearing  from  the  evidence  to  have  resulted,  lor  which  will 
result  from  the  Injury,  including  temporary  or  permanent  reduced  ca- 
pacity to  earn  money.     Idem. 

7.  The  measure  of  damages  for  breach  of  an  agreement  to  con- 
voy an  estate  in  real  property  is  fixed  by  Rev.  Civ.  Code,  §  2298,  which 
provides  that  the  detriment  caused  by  the  breach  of  an  agreement  to 
convey  an  estate  in  real  property,  is  deemed  to  be  the  price  paid  and 
the  expenses  properly  incurred  in  examining  the  title  and  preparing 
the  necessary  papers,  with  interest  thereon,  but  adding  thereto,  in 
case  of  bad  faith,  the  difference  between  the  price  agreed  to  be  paid 
and  the  value  of  the  estate  agreed  to  be  conveyed  at  the  time  of  the 
breach,  and  the  expenses  properly  incurred  in  preparing  to  enter  upon 
the  land.     Dal  v.  Fischer,  427. 
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8.  The  measure  of  damages  for  breach  of  a  contract  employing  a 
broker  to  sell  land  is  either  the  compensation  fixed  by  the  contract  or 
reasonable  compensation  for  his  services.     Idem. 

DEEDS 

1.  A  deed,  absolute  in  form  and  without  limitations  or  qualifica- 
tions as  to  the  interest  intended  to  be  conveyed,  and  containing  coven- 
ants, cannot  be  varied  by  parol  evidence  as  to  the  intention  of  the  par- 
ties as  to  the  interest  to  be  conveyed.     Bernardy  v.  Mortgage  Co.,  193. 

2.  By  the  express  provisions  of  Rev.  Civ.  Code,  §  947,  where  one 
purports  to  grant  real  estate  in  fee  simple,  any  subsequent  title  ac- 
quired by  him  passes  to  the  grantee  or  his  successors.     Idem. 

3.  Where  a  ^eed  Is  delivered  as  an  escrow,  nothing  passes,  unless 
the  conditions  upon  which  the  deed  Is  to  be  delivered  are  complied 
with;  and  this  is  true,  though  the  deed  was  wrongfully  obtained  by 
the  grantee  and  recorded.     Schmidt  v.  Musson,  389. 

4.  A  deed  absolute  In  form  will  not  be  deemed  a  mortgage,  unless 
it  is  shown  that  a  debt  existed  at  the  time  of  the  transaction.  Jones  v. 
Jones,  632. 

5.  Evidence  examined,  and  held  to  warrant  a  finding  that  a  deed 
absolute  in  form  was  an  absolute  conveyance  and  not  a  mortgage.     Id. 

6.  A  waranty  deed  with  full  covenants  and  conveying  to  the 
grantee  a  title  in  fee,  without  power  of  revocation  or  anything  to  in- 
dicate that  the  grantor  Intended  to  reserve  an  interest  or  postpone  the 
vesting  of  title  until  his  death,  and  not  executed  in  conformity  with 
Rev.  Civ.  Code,  §§  1006-1011,  relating  to  the  execution  of  wills.  Is  not 
a  will  either  under  the  statute  or  in  the  absence  of  statute.  .  Idem. 

DIVORCE 

1.  A  husband  who  leaves  the  family  home,  his  wife  and  children 
remaining,  and  who  never  ^offers  to  return  nor  Invites  the  wife  to  join 
him  at  any  other  place,  cannot  charge  his  wife  with  willful  desertion, 
within  Rev.  Civ  Code,  §  70,  defining  willful  desertion  as  the  voluntary 
separation  of  one  of  the  married  parties  from  the  other  with  intent  to 
desert,  etc.,  unless  the  wife's  conduct  justified  the  husband's  departure. 

.Barrett  v.  Barrett,  210. 

2.  A  husband,  who  leaves  the  family  home  merely  because  the 
wife  declared  that  she  would  not  live  with  him  If  he  continued  In  the 
saloon  business,  cannot  charge  the  wife  with  willful  desertion,  under 
Rev.  Civ.  Code,  §  70,  subsec.  3,  defining  what  will  justify  a  spouse  In 
leaving  the  family  dwelling  without  being  chargeable  with  desertion, 
but  which  will  charge  the  other  spouse  with  desertion,  as  departure 
caused  by  threats  of  bodily  harm,  etc.;  the  opinion  of  the  wife  on  the 
subject  of  the  saloon  business  being  entitled  to  as  much  consideration 
as  the  opinion  of  the  husband,  for  section  94  provides  that  husband 
and  wife  contract  toward  each  other  obligations  of  mutual  respect,  etc. 
Idem. 

EASEMENT 

(See,  Real  Property,  1.) 

EQUITY 

1.  Plaintiff  advanced  for  the  owner  of  the  equity  in  land  the 
amount  due  upon  a  trust  deed  on  the  land,  intending  lo  take  an  as- 
signment of  the  trust  deed  and  notes  secured  thereby.  In  pursuance  of 
his  intention,  he  took  an  assignment  of  the  trust  deed  from  the  trustee 
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named  therein,  taking  no  security  from  the  owner  of  the  equity.  The 
money  advanced  hy  plaintiff  was  duly  paid  over  to  the  holder  of  the 
note  and  trust  deed  through  his  agents,  but  the  latter  by  mistake 
marked  the  note  "paid."  Held,  that  the  transaction  vested  in  plaintiCT 
an  CfQuitable  title  to  the  note  and  trust  deed,  such  as  to  entitle  him 
to  foreclose  the  trust  deed,  notwithstanding  the  marking  of  the  note  as 
paid.     Sprague  v.  Lovett,  329. 

2.  Where  an  owner  executed  a  conveyance  for  the  purpose  of  pre- 
venting another  from  collecting  a  judgment  that  might  be  recovered  in 
an  action  pending,  neither  he  nor  his  heirs  could  obtain  relief  in  equity. 
Jones  V.  Jones,  632. 

ESTOPPEL 

1.  Where,  in  an  action  to  quiet  title,  the  coftrt  found  that  the 
plaintiff  had  in  a  former  action  against  the  same  defendant  alleged 
that  plaintilf  was  the  owner  ol  the  premises,  and  that  the  defendant 
denied  such  ownership  and  pleaded  that  he  was  seised  in  fee  and  that 
the  judgment  in  the  former  action  was  based  mainly  on  that  issue, 
holding  that  the  defendant  in  that  action  was  the  owner  and  the  plain- 
tiff was  not  the  owner  of  the  property,  the  title  of  the  respective  par- 
ties was  directly  in  issue,  and  the  fact  that  other  issues  were  involved 
in  the  trial  was  immaterial  on  the  question  of  estoppel  in  the  subse- 
quent action.     Remilliard  v.  Authier,  291. 

2.  Where  defendant  did  not  plead  an  estoppel  either  in  its  orig- 
inal answer  or  by  amendment  thereto  as  a  defense  to  the  action.  It 
could  not  avail  itself  thereof  though  the  evidence  established  such  de- 
fense.    McQueen  v.  Bank,  378. 

3.  An  allegation  that  certain  cattle  claimed-  to  be  long  to  plain- 
tiff were  indued  in  defendant's  mortgage  executed  by  plaintiff's  hus- 
band and  his  partner  with  plaintiff's  knowledge  was  insufficient  as  a 
plea  of  estoppel.     Idem. 

4.  Proof  that  plaintiff  knew  that  her  husband  and  his  partner 
were  mortgaging  their  own  stock  having  a  similar  brand  to  that  used 
by  her  was  insufficient  to  estop  her  to  assert  her  right  to  her  cattle 
running  on  the  same  range  which  were  improperly  included  in  the 
mortgage.     Idem. 

EVIDENCE 

(See,  Negligence,  2;    Insurance,  1,  2.) 

1.  In  a  prosecution  for  larceny,  where  it  is  shown  that  the  prop- 
erty stolen  >\as  in  possession  of  the  owner's  agent,  the  fact  that  the 
taking  was  without  the  owner's  consent  may  be  shown  by  testimony 
that  it  was  without  the  knowledge  or  consent  of  the  agent,  and  by  con- 
fessions of  defendant,  and  the  owner  himself  need  not  be  called  to  tes- 
tify to  his  non-consent.     State  v.  Bjelkstrom,  1. 

2.  Where  the  answer  in  an  action  to  enforce  specific  performance 
of  a  contract  is  confessedly  sufficient  to  admit  testimony  of  defendant's 
weak  mental  condition  and  incapacity  to  attend  to  business,  evidence 
of  defendant's  total  business  incapacity  cannot  be  excluded  on  the 
ground  that  it  proves  too  much.     Miller  v.  Tjexhus,  12. 

3.  Evidence,  in  action  for  the  killing  by  a  train  at  a  railroad 
crossing  of  a  horse  following  a  team,  that  the  train,  a  special  going 
45  miles  an  hour,  gave  no  crossing  signal,  as  required  by  Rev.  Civ. 
Code,  §  538,  and  that,  hearing  no  train,  and  seeing  none,  because  of 
trees  between  the  highway  and  track,  the  person  in  charge  of  the  team 
drove  on  the  track,  warrants  a  finding  that  the  accident  was  caused  by 


Digitized  by 


Google 


INDEX  671 


the  omiasion  or  failure  to  give  the  signal,  making  the  company  liable, 
in  the  absence  of  contributory  negligence.  Dougherty  v.  C,  M.  St.  P. 
Ry.  Co.,  46. 

•  4.  Declarations  of  an  insurance  agent,  made  while  the  policy 
sued  on  was  still  in  his  hands  undelivered  to  insured,  as  to  the  reasons 
it  was  undelivered,  are  admissible  as  part  of  the  res  gestae.  Wheaton 
V.  Insurance  Co.,  62. 

5.  Testimony  of  the  insurer's  agent,  in  an  action  on  a  fire  policy, 
as  to  the  time  he  knew  what  the  premium  was,  is  immaterial;  he  hav- 
ing testified  that  he  offered  the  policy  for  a  certain  premium.  Wheaton 
V.  Insurance  Co.,  62. 

6.  Where,  in  an  action  on  a  note,  defendant  claimed  that  he  had 
made  a  partial  payment  thereon,  and  plaintiff  admitted  on  cross-exam- 
ination, that  defendant  had  paid  him  a  specified  sum,  it  was  proper,  on 
redirect  examination,  to  allow  him  to  testify  that  the  payment  was 
made  for  work  performed  and  that  there  was  that  amount  due  on  that 
account.     Herbert  v.  Herbert,  85. 

7.  Where,  in  an  action  on  a  note,  plaintiff  claimed  that  the  sum 
paid  him  was  paid  for  work  done  and  not  as  a  partial  payment  on  the 
note,  as  alleged  by  defendant,  and  defendant  testified  that  plaintiff 
was  a  poor  workman  and  did  not  do  as  much  work  as  others  employed 
for  less  wages  than  that  claimed  by  plaintiff,  it  was  proper  to  permit 
plaintiff  to  prove  in  rebuttal  that  he  did  more  work  than  the  others. 
Idem. 

8.  An  objection  to  the  admissibility  of  evidence  must  be  made 
before  the  question  eliciting  the  evidence  is  answered,  unless  the  an- 
swer is  not  responsive,  in  which  case  a  motion  to' strike  it  out  for  that 
reason  is  proper.     Idem. 

9.  Where,  in  an  action  on  a  note,  plaintiff  claimed  that  a  sum 
paid  him  was  paid  for  work  performed,  and  not  as  a  partial  payment 
on  the  note,  as  alleged  by  defendant,  and  defendant  testified  that  plain- 
tiff was  a  poor  workman,  it  was  not  error  to  permit  plaintiff  to  testify 
that  defendant  found  no  fault  with  the  work.     Idem. 

10.  Where  in  an  action  on  a  benefit  certificate  by  a  substituted 
beneficiary,  a  stranger  to  the  member,  the  answer  alleged  that  plaintiff 
was  neither  a  relative  of  the  insured  nor  dependent  on  him,  nor  en- 
titled to  the  proceeds  of  the  certificate  under  the  by-laws  of  the  society 
or  under  the  laws  of  the  state  in  which  the  society  was  organized,  evi- 
dence that  a  by-law  of  the  society  provided  that  certificates  should  be 
payable  only  to  the  wife  or  surviving  children  of  the  member  or  a  per- 
son related  to  him  as  heir,  was  admissible,  as  showing  that  plaintiff 
was  disqualified  from  becoming  a  beneficiary.  Foss  v.  Petterson,  et  al, 
93. 

11.  Where  the  agent  of  an  insurer  issued  to  an  applicant  for  in- 
surance a  binding  receipt,  so  as  to  make  the  insurance  in  force  from 
the  date  of  the  application  on  a  policy  thereon  being  issued,  parol  evi- 
dence was  inadmissible  to  show  that  the  receipt  was  in  fact  not  a  bind- 
ing receipt;  Rev.  Civ.  Code,  §  1239,  declaring  that  the  execution  of  a 
contract  supersedes  oral  negotiations  preceding  or  accompanying  its 
execution.     Bowen  v.  Insurance  Co.,  103. 

12.  Where  the  application  for  a  life  policy  was  in  writing  signed 
by  the  applicant,  and  the  receipt  given  by  the  soliciting  agent  showing 
a  part  payment  of  the  premium  was  signed  by  the  agent  and  accepted 
in  writing  by  the  applicant,  the  construction  of  the  application  and  the 
receipt  was  for  the  court,  and  a  witness  could  not  give  his  opinion  as 
to  the  meaning  thereof.     Idem. 
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13.  Where  plaintiff,  suing  for  lumber  used  In  the  erection  of  a 
dwelling  for  defendant's  daughter  and  son-in-law,  knew  from  the  plead- 
ings that  defendant  would  attempt  to  avoid  payment  by  claiming  that 
his  Z2romise  was  an  oral  collateral  promise  and  void  under  the  statute 
of  frauds,  it  was  competent  for  plaintiff,  before  examining  defendant 
in  reference  thereto,  to  prove  by  a  third  person  that  defendant  had 
stated  that  he  furnished  the  money  for  fhe  dwelling.  Atlas  Lumber 
Co.  V.  Flint,  118. 

14.  Where  on  an  application  for  an  order  supplying  lost  or  stolen 
indictments,  carbon  copies  were  obtained  from  the  state's  attorney  and 
from  defendant's  attorney,  from  which  copies  submitted  for  authenti- 
cation were  made,  and  both  the  state's  attorney  and  the  clerk,  who 
read  the  originals  on  the  arraignment  and  who  made  the  certified 
copies  for  the  defendant,  testified  that  they  believed  the  copies  pro- 
ducd  to  be  true  and  correct,  which  was  not  denied,  the  proof  of  such 
copies  was  sufficient  to  require  their  certification.  State  ex  rel  Null  v. 
Circuit  Court,  122. 

15.  Evidence,  on  a  motion  to  set  aside  a  default  judgment  on  the 
ground  that  it  was  void  because  defendant  had  not  been*  served  with 
summons,  the  motion  therefore  not  being  addressed  to  the  court's  dis- 
cretion, held  insufficient  to  sustain  a  finding  that  he  was  not  served. 
Matchett  v.  Liebig,  169. 

16.  The  provision  of  fhe  Code  that  every  transfer  of  an  interest 
in  property  "as  security"  for  the  performance  of  an  act  is  to  be  deemed 
a  mortgage  does  not  authorize  parol  evidence  as  to  the  intent  of  the 
parties  in  the  execution  of  a  deed  absolute  in  form  and  without  limit- 
ations or  Qualifications  as  to  the  interest  intended  to  be  conveyed. 
Bernardy  v.  Mortgage  Co.,  193. 

17.  In  an  action  to  recover  property  levied  on,  alleged  to  belong 
to  plaintiff  and  not  to  the  judgment  debtor,  plaintiff  was  entitled  to 
testify  that  the  property  was  hers,  in  answer  to  a  quesion  as  to  who 
was  the  owner  at  the  time  of  the  levy,  over  an  objectjpn  that  the  ques- 
tion called  for  the  witness'  opinion,  and  not  for  a  fact.  Hawley  v. 
Bond,  215. 

18.  Under  Rev.  Code  Civ.  Proc.  §  533,  declaring  a  certified  copy 
of  the  record  of  a  written  instrument  which  is  acknowledged  or  wit- 
nessed and  duly  recorded,  or  a  certified  copy  of  such  an  instrument 
duly  filed  for  record,  admissible  in  evidence  without  further  proof,  a 
certified  copy  of  an  acknowledged  and  duly  recorded  mortgage  is  ad- 
missible in  evidence.     Bruce  v.  Wanzer,  277. 

19.  In  a  suit  to  foreclose  a  mortgage,  a  deposition  of  the  original 
mortgagor,  stating  that  there  has  been  exhibited  to  him  a  purported 
certified  copy  of  a  mortgage  and  that  he  executed  such  a  mortgage  and 
the  note  described  therein,  is  sufficient  in  the  absence  of  evidence  to 
the  contrary,  and  in  view  of  Rev.  Code  Civ.  Proc.  §  533,  making  cer- 
tified copies  of  duly  acknowledged  and  recorded  instruments  admissible 
In  evidence,  to  justify  a  finding  that  the  mortgage  was  executed  by  the 
mortgagor  and  that  his  purported  signature  thereto  is  genuine.     Idem. 

20.  In  a  suit  to  foreclose  a  mortgage,  the  admission  in  evidence 
of  the  original  note  and  mortgage,  after' a  certified  copy  of  the  mort- 
gage had  been  admitted,  was  within  the  sound  discretion  of  the  trial 
court.     Idem. 

21.  On  a  prosecution  for  keeping  a  disorderly  house,  testimony  of 
witnesses  as  to  the  manner  of  conducting  the  business,  in  connection 
with  the  house,  who  went  there,  what  thev  did  there,  the  presence  of 
other  hacks  there  at  the  same  time,  the  visits  being  at  night,  and  the 
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purpose  and  object  of  their  going  there,  and  the  people  taken  there,  is 
competent  and  admissible  as  showing  the  character  of  the  house  and 
the  business  carried  on  there;  the  provisions  of  Laws  1903,  p.  180,  c. 
154,  §  3,  that  on  a  trial  for  keeping  a  house  of  ill  fame  the  state  may, 
for  the  purpose  of  establishing  its  character,  introduce  evidence  of  the 
general  reputation  of  the  house  so  kept,  not  bol^ig  exclusive,  but  mere- 
ly cumulative.     State  v.  Cambron,  283. 

22.  On  a  prosecution  for  keeping  a  house  of  ill  fame,"  evidence  of 
sales  of  liquor  on  the  premises,  and  by  whom  and  in  what  manner 
made,  is  competent,  in  view  of  the  manner  of  sale,  to  show  the  charac- 
ter of  the  house  and  defendant's  connection  with  it.     Idem. 

23.  On  a  prosecution  for  keeping  a  disorderly  house,  a  justice  of 
the  peace  may  testify  to  the  reputation  of  the  house  from  discussions 
he  had  heard  between  peace  officers;  this  not  being  the  admission  of 
proceedings  in  and  records  of  the  justice  court.    State  v.  Cambron,  285- 

24.  It  is  not  error,  on  a  prosecution  for  keeping  a  disorderly 
house,  to  admit  testimony  of  the  sheriff  as  to  finding  together  therein 
defendant  and  one  of  the  female  inmates,  and  as  to  tlie  conversation 
at  the  time  between  them  and  with  him.     Idem. 

25.  Where  it  was  shown  that  certain  letters  from  defendant  to 
plaintiff  had  been  destroyed  by  the  latter,  that  such  destruction  was 
not  for  the  purpose  of  preventing  their  use  in  evidence  or  with  any 
other  improper  motives,  and  that  due  notice  had  been  given  defendant 
to  produce  the  original  letters  from  plaintiff  to  defendant  and  copies 
of  those  it  had  written  him,  secondary  evidence  of  the  contents  of  the 
letters  was  properly  admitted.     Nelson  v.  National  Drill  Mfg.  Co.,  299. 

26.  In  an  action  to  recover  a  commission  claimed  to  be  due  plain- 
tiff on  the  sale  of  a  grader  manufactured  by  defendant,  evidence  ex- 
amined, and  held  sufficient  to  support  a  judgment  for  plaintiff.  Nelson 
V.  National  Drill  Mfg.  Co.,  300. 

27.  Where,  in  a  suit  for  specific  performance  of  a  contract  for  the 
sale  of  land,  which  consisted  of  letters  and  telegrams  passing  between 
the  parties,  a  proper  foundation  was  laid  for  the  introduction  of  copies, 
copies  of  such  letters  and  telegrams  as  related  to  such  contract  were 
porperly  received  in  evidence.     Stephens  v.  Fans,  367. 

28.  Where,  in  a  suit  for  specific  performance,  defendant  admitted 
In  his  answer  that  he  owned  the  land  described  in  the  complaint,  the 
admission  of  plaintiff's  evidence  that  he  found  from  the  records  that 
defendant  owned  land  in  the  county  where  the  land  in  controversy  was 
situated  was  harmless.     Idem. 

29.  Where  a  deed  sought  to  be  introduced  in  evidence  by  plaintiff 
was  in  defendant's  possession  and  defendant  failed  to  produce  the 
same  on  notice,  plaintiff  could  give  oral  evidence  of  its  contents.  Idem. 

30.  An  objection  to  a  question  asked  of  a  witness,  in  that  the  evi- 
dence tended  to  create  a  prejudice  against  defendant  and  sympathy  for 
plaintiff,  and  was  clearly  irrelevant  was  not  sufficiently  specific.  Mc- 
Quoen  v.  Bank,  398. 

31.  In  an  action  to  recover  certain  cattle  alleged  to  have  been 
wrongfully  mortgaged  by  plaintiff's  husband  and  his  partner  to  defend- 
ant, declarations  made  b'y  plaintiff's  husband  in  her  absence,  to  de- 
fendant concerning  certain  of  the  cattle  claimed  by  plaintiff  to  be  her 
own  which  were  branded  with  a  different  brand  from  those  owned  by 
her  husband  and  his  partner,  were  inadmissible  against  her.     Idem. 

Vol.  20   s.  D.  43. 
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32.  Where,  in  an. action  by  a  miner  for  work  and  labor  performed, 
defendant  denied  that  he  had  employed  plaintiff  to  work  on  the  mine, 
or  that  defendant  was  working  the  mine  during  the  time  plaintiff 
claimed  to  have  been  employed  by  him,  questions  asked  defendant  on 
cross-examination,  as  to  whether  he  had  not  employed  certain  persons 
to  work  in  the  mine,  and  paid  them  during  the  time  that  plaintiff 
claimed  to  have  worked  therein,  was  not  objectionable  as  improper 
cross-examination.     Corcoran  v.  Halloran,  384. 

33.  Where  a  contract  provided  that  in  consideration  of  a  deed  to 
be  executed  by  one  party  the  other  party. sold  all  his  interest  in  a  cer- 
tain partnership,  together  with  its  lands  and  personal  property,  evl- 
aence  of  a  contemporaneous  oral  agreement  that  the  deed  should  not 
be  delivered  until  the  grantee  therein  had  given  the  grantor  possession 
of  certain  property,  books,  and  accounts,  belonging  to  the  firm,  was  not 
objectionable  as  varying  the  written  contract,  but  related  to  an  inde- 
pendent matter.     Schmidt  v.  Musson,  389. 

34.  In  an  action  for  injuries  to  a  servant  by  an  alleged  defect  in 
defendant's  machinery,  evidence  as  to  the  condition  of  the  machinery 
with  reference  to  its  being  heated  two  weeks  prior  to  the  accident  was 
not  objectionable  for  remoteness.     Davis  v.  Mining  Co.,  400. 

35.  In  an  action  for  injuries  to  a  miner,  evidence  held  sufficient 
to  sustain  a  finding  of  negligence  on  the  part  of  the  mine  owner  in 
failing  to  keep  an  air  compressor  in  proper  repair,  which  resulted  in 
forcing  gas  and  hot  air  into  the  mine.     Idem. 

36.  In  an  action  on  a  policy  insuring  a  stock  of  merchandise,  evi- 
dence held  insufficient  to  establish  that  plaintiffs  were  guilty  of  false 
and  fraudulent  representations  as  to  the  value  thereof  as  stare.l  in  the 
application.     Nerger  v.  Fire  Association,  420. 

37.  Evidence  examined  and  held  insufficient  to  sustain  a  finding 
that  a  contract  authorizing  an  agent  to  sell  land  was  entered  into  per- 
sonally by  the  owner  and  execuud  in  her  presence,  at  her  request,  by 
her  Lon.     Dal  v.  Fischer,  426. 

3  8.  Rev.  Civ.  Code,  §  1239,  provides  that  the  execution  of  a  writ- 
ten contract  supersedes  its  oral  negcjtiations  or  stipulations  conc^*ning 
its  matter.  Held,  that  where  the  unambiguous  terms  of  a  written  con- 
tract, did  not  indicate  that  one  of  the  parties  acted  as  the  agent  of  an 
undisclosed  principal,  evidence  of  a  contemporaneous  transaction  be- 
tween the  parties  was  inadmissible  to  show  such  relation.  Schriner  v. 
Dickinson,  433. 

39.  In  an  action  for  wrongful  conversion  against  a  bank  which  ac- 
quired title  under  a  mortgage  given  by  a  purchaser  from  the  plaintiff, 
the  lecord  of  an  action  by  the  plaintiff  against  the  purchaser  to  set 
aside  a  sale  to  him  was  admissible  to  show  the  invalidity  of  the  trans- 
fer as  between  them.     Calkins  v.  National  Bank,  466. 

4  0.  Evidence  held  not  to  show  that  a  mortgagee  of  personal  prop- 
erty had  either  actual  or  constructive  notice  of  a  suit  relating  to  the 
property.     Calkins  v.  National  Bank,   466. 

41.  Where  defendant  claimed  that  a  certain  mare  was  one  owned 
and  branded  by  him  prior  to  the  sale  of  his  brand  to  plaintiff,  it  was 
competent  for  him  to  show  that  the  mare  was  of  a  sufficient  age  to 
have  been  branded  by  him  prior  to  such  sale.   Belknap  v.  Belknap,  482. 

4  2.  Under  a  contract  whereby  defendant  sold  his  brand  to  plain- 
tiff, defendant  to  have  his  horses  on  the  range,  plaintiff  to  be  the 
judge,  plaintiff  could  not  arbitrarily  determine  that  an  animal  belong- 
ing to  defendant  was  not  his.     Idem. 
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43.  For  the  purpose  of  proving  the  contents  of  records  of  the 
British  army,  it  was  competent  to  show,  by  the  deposition  of  an  officer 
having  the  custody  of  such  records,  that  they  were  not  allowed  to  be 
removed  from  the  country,  and  after  such  showing  copies  of  the  rec- 
ords sworn  by  the  officer  to  have  been  true  and  correct  were  admissible 
in  evidence.     In  re  McClellan  Estate,  499. 

4  4.  Where  on  an  Issue  as  to  the  time  a  certain  person  enlisted  in 
a  certain  regiment,  it  was  undisputed  that  only  one  person  of  that 
name  enlisted  during  a  certain  4  year  period,  error,  if  any,  in  admit- 
ting without  proper  founlation  secondary  evidence  as  to  w^hether  the 
legiment  existed  during  a  part  of  this  period,  was  harmless.     Idem. 

45.  Where  documents  admissible  in  evidence  were  inaccessible, 
photographic  reproductions  made  by  a  photographer  shown  to  be  cap- 
able, and  who  testified  that  the  photographs  were  accurate  reproduc- 
tions of  the  originals,  were  admissible.    .Idem. 

46.  Error,  if  any,  in  permitting  admittedly  genuine  signatures  to 
be  compared  by  experts  with  photographic  reproductions  of  other  sig- 
natures, was  not  cause  for  reversal,  where  the  experts  were  not  excep- 
tionally well  qualified,  and  their  evidence  was  conflicting  and  unsatis- 
factory, so  as  to  be  of  comparatively  little  force.     Idem. 

47.  In  a  proceeding  for  the  appointment  of  an  administrator,  in 
which  certain  of  petitioners  claimed  to  be  children  and  grandchildren 
of  deceased,  evidence  by  one  of  these  petitioners  that  a  maternal  uncle 
had  told  him  that  the  records  of  the  War  Department  showed  that  a 
person  of  the  same  name  as  deceased  was  serving  in  the  army  in  the 
vicinity  in  which  deceased  lived,  was  admissible,  not  to  prove  the  con- 
tents of  the  records  or  that  the  father  was  in  fact  residing  at  the  place 
named,  but  that  the  family  had  received  information  as  to  the  father's 
location.     In  re  McClellan  Estate,  499. 

4  8.  In  a  procee4ing  for  the  appointment  of  an  administrator  in 
which  certain  of  petitioners  claimed  to  be  children  and  grandchildren 
of  deceased,  a  letter  written  by  a  deceased  brother  of  those  petitioners 
who  claimed  to  be  children  of  deceased,  stating  that  he  had  seen  and 
talked  with  his  father  at  the  town  where  deceased  was  living  at  the 
time  of  his  death,  was  admissible  as  a  declaration  relating  to  'family 
history.     Idem. 

49.  In  a  proceeding  for  the  appointment  of  an  administrator  in 
which  certain  of  petitioners  claimed  to  be  children  and  grandchildren 
of  deceased,  a  letter  written  by  one  of  the  alleged  grandchildren  who 
was  present  at  the  trial,  stating  that  he  had  seen  and  talked  with  his 
grandfather  at  the  town  in  which  deceased  lived,  was  objectionable 
both  as  hearsay  and  as  a  self-serving  declaration.     Idem. 

50.  Any  error  in  striking  out  the  testimony  of  a  witness  in  an 
action  for  conversion  that  he  was  in  possession  of  the  propailx  in  ques- 
tion at  a  certain  time  was  harmless,  where  the  question  of  his  posses- 
sion was  not  material  and  where  the  fact  stated  was  established  by 
other  evidence.     Mosteller  v.  Holborn,  54  5. 

51.  Where  it  was  not  disputed  that  defendant  had  possession  of 
the  property  involved  in  an  action  of  conversion,  any  error  in  striking 
out  testimony  as  to  his  possession  was  harmless.     Ivlem. 

52.  In  an  action  for  conversion,  testimony  that  plaintiff  said  that 
she  had  got  rid  of  the  property  in  question,  but  that  she  did  not  say 
exactly  what  property  she  had  disposed  of,  but  the  witness  thought  it 
was  the  property  in  question,  was  properly  struck  out.     Idem 

53.  Evidence  in  an  action  for  conversion  held  sufficient  to  support 
a  verdict  in  favor  of  plaintiff.     Idem. 
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54.  In  an  action  for  conversion,  where  the  iJlaintlff's  ownership 
of  the  property  at  a  time  prior  to  the  commencement  of  the  action  was 
admitted,  the  burden  is  on  defendant  to  establish  his  claim  that  he  had 
acquired  title  to  it.     Idem. 

55.  Where,  in  claim  and  delivery  for  a  crop  raised  by  a  lessee  on 
the  leased  premises,  plaintiff  claimed  the  crop  under  a  chattel  mort- 
gage executed  by  the  lessee  to  a  third  person  and  held  by  plaintiff,  evi- 
dence that  the  mortgage  and  the  notes  secured  thereby  were  taken  In 
the  name  of  the  third  person,  but  in  fact  belonged  to  plaintiff,  ana  that 
plaintiff  had  frquently  taken  notes  and  mortgages  in  the  name  of  the 
third  person  before  and  since  the  notes  and  mortgage  in  question  were 
executed,  with  the  consent  of  the  third  person,  was  admissible  as  show- 
ing the  validity  of  the  notes  and  mortgage  as  against  the  objection 
that  they  were  executed  to  the  third  person  without  his  knowledge  and 
were  never  delivered  to  him.  •  Lyon  v.  Philip,  607. 

56.  A  memorandum  In  a  private  book  kept  by  one  under  whom  a 
purchaser  claims  title,  which  shows  the  execution  of  a  quitclaim  deed 
to  another,  is  not  admissible,  at  least  without  evidence  showing  that 
the  purchaser  had  read  the  memorandum  prior  to  his  purchase.  Grigs- 
by  V.  Wolven,  624. 

EXCEPTIONS,    BILLS   OF 

1.  The  recitals  In  the  judgment  that  the  plaintiff  appeared  by  his 
attorney  and  the  defendants  by  their  attorneys  at  the  time  the  judg- 
ment was  rendered  are  controlled  by  the  statement  in  the  bill  of  ex- 
ceptions that  neither  of  defendants'  counsel  w^ere  present  at  the  time 
the  motion  for  judgment  was  granted,  and  that  an  attorney  for  the 
defendant  appeared  at  the  time  fixed  for  the  hearing  of  the  motion 

'at  the  judge's  chambers  at  the  place  where  the  motion  stated  in  the 
notice  would  be  made.     Schlachter  v.  Church,  186. 

2.  While  the  recitals  in  a  judgment  are  presumptively  true,  an 
affirmative  showing  in  the  bill  of  exceptions  that  they  are  not  true 
must  prevail  over  the  presumption.     Idem. 

3."  A  bill  of  exceptions,  consisting  merely  of  a  transcript  of  the 
official  stenographer's  notes,  to  which  were  attached  papers  and  the  cer- 
tificate of  the  trial  judge,  and  containing  no  specifications  of  errors, 
will  not  be  regarded  on  appeal.     Wilson  v.  Assurance  Co.,  358. 

EXCEPTIONS 

1.  The  return  day  of  an  execution  under  Rev.  Code  Ctv.  Proc.  ^ 
335,  making  it  returnable  60  days  "after  its  receipt  by  the  officer,"  is 
computed  from  the  completion  of  its  issuance  by  delivery  to  the  olJicer 
for  service,  and  not  by  the  date  of  its  preparation  by  the  clerk.  Sihroe- 
der  V.  Pehling,  642. 

2.  An  execution  sale  is  not  open  to  collateral  attack  after  con- 
firmation and  a  finding  by  the  court  that  due  notice  of  the  sale  w»s 
given,  though  during  a  portion  of  the  period  of  publication  the  notice 
was  defective  as  to  the  description  of  the  land.     Idem. 

3.  Where  respondent's  title  to  land  of  which  he  is  awarded  pos- 
session by  the  trial  court  is  based  on  sale  under  an  execution  issued 
moro  than  five  years  from  the  entry  of  judgment,  it  will  be  presumed, 
in  support  of  the  action  of  the  court,  in  the  absence  of  anything  to 
the  contrary,  that  leave  was  obtained  or  rendered  unnecessary  pur- 
suant to  Rev.  Code  Civ.  Proc.  §  329;  providing  a  tnanner  for  obtaining 
such  leave  and  specifying  that  It  shall  not  be  necessary  where  timely 
execution  has  been  Issued  and  returned  unsatisfied.     Idem'. 
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FORECLOSURE    OF    MORTGAGES 

1.  Plaintiff  advanced  for  the  owner  of  tlie  equity  in  land  the 
amount  due  upon  a  trust  deed  on  the  land,  intending  to  take  an  as- 
signment of  the  trust  deed  and  notes  secured  thereby.  In  pursuance 
of  his  intention,  he  took  an  assignment  of  the  trust  deed  from  the 
trustee  named  therein,  taking  no  security  from  the  owner  of  the  equity. 
The  money  advanced  by  plaintiff  was  duly  paid  over  to  the  holder  of 
the  note  and  trust  deed  through  his  agents,  but  the  latter  by  mistake 
marked  the  note  "paid."  Held,  that  the  transaction  vested  in  plaintiff 
an  equitable  title  to  the  note  and  trust  deed,  such  as  to  entitle  him  to 
foreclose  the  trust  deed,  notwithstanding  the  marking  of  the  note  as 
paid.     Sprague  v.  Lovett,  329. 

FOREIGN  CORPORATIONS 

1.  Under  Rev.  Civ.  Code,  §§  883,  88.5,  as  amended  in  1895  (Laws 
1895,  p.  52,  c.  47),  providing  that  no  foreign  corporation  shall  main- 
tain any  action  in  a  court  of  the  state  on  any  contract  made  in  the 
state,  unless  such  corporation  "shall  have  fully  complied"  with  the 
statute,  the  right  of  action  on  a  contract  is  lost,  unless  the  statute  was 
complied  wih  before  the  contract  was  entered  into.  American  Copying 
Co.  V.  Eureka  Bazaar,  526. 

FINDINGS  OF  FACT 

(See,  Evidence,  3.) 

1.  A  finding  of  fact  substantially  conforming  to  allegations 
of  the  complaint  expressly  admitted  by  the  answer  is  proper.  Barton 
V.  Koon,  7. 

2.  Findings  of  fact  by  the  trial  court  will  not  be  disturbed  un- 
less against  the  clear  preponderance  of  the  evidence.     Idem. 

3.  Code  Civ.  Proc.  §  285,  provides  that  the  trial  by  a  referee  shall 
be  conducted  in  like  manner  as  a  trial  by  the  court,  and  confers  on  the 
referee  certain  enumerated  powers  for  the  purposes  of  trial.  Section 
288  requires  the  referee's  report  to  contain  findings  of  fact  and  conclu- 
sions of  law  which  may  be  excepted  to  and  reviewed  as  if  made  by  the 
court,  and  which  shall  have  the  same  effect  as  though  made  by  the 
court  upon  the  trial  of  questions  of  fact.  Held,  that  the  findings  of  a 
referee  will  be  governed  on  appeal  by  the  same  rules  as  findings  of 
the  court,  and  will  only  be  disturbed  when  there  is  a  clear  preponder- 
ance of  evidence  against  them.     Wood  v.  Mining  Co.,  161. 

4.  Evidence  in  an  action  for  the  possession  of  personalty,  defend- 
ed on  the  sole  ground  that  defendant  was  not  in  the  possession  thereof 
at  the  commencement  of  the  action,  examined,  and  held  to  support  a 
finding  that  the  action  was  commenced  before  defendant  had  sold  the 
property,  authorizing  a  recovery.     Longerbeam  v.  Huston,  254. 

5.  Where  a  complaint  alleged  that  defendant  "agreed  to  purchase 
from  plaintiff  a  mechanic's  lien,  provided  it  should  prove  to  be  a  "first 
claim"  on  th«  property,  and  it  was  alleged  that  it  was  a  first  claim, 
but  that  defendant  failed  to  purchase,  and  the  answer  denied  that  the 
Hen  was  a  first  claim,  and  it  appeared  that  there  were  taxes  upon  the 
property,  and  the  court  found  that  the  lien  was  not  a  first  claim  and 
that  the  taxes  were  valid  claims'  against  the  property,  it  was  sufficient 
finding  upon  the  issue  as  to  whether  the  taxes  were  claims  within  the 
meaning  of  the  parties,  though  stated  as  a  conclusion  of  law.  Dodson 
V.  Crocker,  312. 
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6.  The  trial  court's  findings  of  fact  in  an  action  to  determine  a 
disputed  boundary  tried  by  the  court  are  presumed  to  be  correct  on  ap- 
peal, and  the  burden  is  on  the  appellant  to  show  that  the  greater 
weight  of  the  evidence  Is  against  the  findings  objected  to.  Lee  v. 
Dwyer,   464. 

7.  The  findings  of  a  trial  court  on  disputed  questions  of  fact, 
though  under  the  statute  not  as  controlling  upon  the  appellate  court 
as  the  verdict  of  a  jury,  must  stand,  unless  the  evidence  clearly  pre- 
ponderates against  them.     In  re  McClellan  Estate,  499. 

8.  In  a  proceeding  for  the  appointment  of  an  administrator,  evi- 
dence held  suflftcient  to  support  findings  by  the  trial  court  that  certain 
petitioners  were  not  brothers  and  sisters,  and  others  not  children  and 
grandchildren,  of  decedent.     Idem. 

9.  It  is  not  reversible  error  to  amend  the  court's  findings  of  fact, 
so  as  to  conform  to  the  facts  as  stipulated  by  the  parties.  Burgi  v. 
Rudgers,  646. 

FRAUD 

•1.  Where  the  transfer  of  a  homestead  by  the  husband  to  the 
wife  was  not  for  the  purpose  of  defrauding  creditors  in  case  of  future 
abandonment,  the  conveyance  was  not  rendered  fraudulent  by  the  fact 
^hat  thereafter  the  husband  went  elsewhere,  and,  after  filing  on  a  gov- 
ernment homestead,  was  joined  by  his  family.     Bank  v  Kendall,   314. 

2.  Rev.  Civ.  Code,  §  1201,  subd.  2,  provides  that  actual  fraud  is 
where  a  party  to  a  contract  ,with  intent  to  deceive  another  party  there- 
to, or  induce  him  to  enter  into  it,  positively  asserts  in  a  manner  not 
warranted  by  the  information  of  the  person  making  it  that  which  is  not 
true,  though  he  believes  it  to  be  true.  Held  that,  where  a  seller  makes 
representations  as  to  the  kind  or  quality  of  the  goods  sold  which  are 
relied  on  by  the  purchaser,  the  seller  is  liable  for  any  damages  accru- 
ing to  the  purchaser  by  reason  of  the  falsity  of  the  representations, 
eveu  though  the  seller  believed  the  represntations  to  be  true,  as  he  is 
bound  to  know  whether  as  a  matter  of  fact  his  represntations  ar  true. 
McCabe  v.  Desnoyers,  581. 

HABEAS  CORPUS 

1.  Under  Rev.  Code  Cr.  Proc.  §  778,  provid4ng  that  a  prisoner 
shall  not  be  discharged  on  habeas  corpus  if  it  appears  that  he  is  in 
custody  by  virtue  of  process  from  any  court  legally  constituted,  unless 
such  court  has  exceeded  the  limit  of  its  jurisdiction  as  to  a  matter  of 
place,  sum,  or  person,  or  where,  though  the  original  imprisonment 
was  lawful,  yet  by  some  act,  omission,  or  event  which  has  subsequent- 
ly taken  place  the  party  has  become  entitled  to  his  discharge,  a  writ 
of  habeas  corpus  cannot  be  used  to  review  errors  or  irregularities  oc- 
curring in  the  proceedings,  or  judgment,  but  only  to  determine  the 
jurisdiction  of  the  trial  court.     State  v.  Pratt,  441. 

HUSBAND  AXD  WIFE 

1.  Where  the  transfer  of  a  homestead  by  the  husband  to  the 
wife  was  not  for  the  purpose  of  defrauding  creditors  in  case  of  future 
abandonment,  the  conveyance  was  not  rendered  fraudulent  by  the  fact 
that  thereafter  the  husband  went  elsewhere,  and.  after  filing  on  a  gov- 
ernment homestead,  was  joined  by  his  family.     Bank  v.  Kendall,  314. 

INDICTMENT   AND   INFORMATION 

1.  Defendant  cannot  complain  of  the  failure  of  an  indictment  to 
set  forth  the  offense  in  different  forms  under  different  counts,  as  au- 


Digitized  by 


Google 


INDEX  679 

thorized  by  Rev.  Code  Cr.  Proc.  §  224,  unless  he  is  thereby  misled  in 
malcing  his  defense,  or  is  exposed  to  the  jeopardy  of  another  prosecu- 
tion for  the  same  transaction.     State  v.  Shanley,  18. 

2.  Rev.  Code  Cr.  Proc.  §  222,  requires  an  indictment  to  be  di- 
rect and  certain  as  regards  the  party,  the  oeffnse,  and  the  circumstanc- 
es of  the  offense  charged.  Section  224  authorizes  the  same  offense  to 
be  set  forth  in  different  forms  or  degrees  under  different  counts.  Sec- 
tion 409  provides  that  in  a  criminal  action  defendant  may  be  convicted 
only  of  the  offense  charged,  or  of  an  intent  to  commit  such  offense,  or 
of  an  offense  the  commission  of  which  is  necessarily  included  in  the 
one  charged.  Rev.  Pen.  Code,  §  285,  declares  every  person  Who  shoots 
or  attempts  to  shoot  at  another  "with  intent  to  kill  any  person"  pun- 
ishable, etc.  Held,  that  where  an  indictment  for  assault  with  intent 
to  Irlli  alleges  the  harboring  of  a  specific  intent  to  kill  A.,  and  fails  to 
contain  separate  counts  alleging  an  intent  to  kill  B.,  C,  etc.,  a  convic- 
tion cannot  be  sustained  on  proof  of  an  intent  to  kill  B.  or  C.  and  the 
actual  shooting  of  A.,  but  the  jury  must  be  satisfied  of  the  existence 
of  an  intent  to  kill  A.     State  v.  Shanley,  19. 

3.  Rev.  Code  Cr.  Proc.  §  166,  authorizes  a  challenge  to  the  panel 
only  on  the  grounds  that  the  requisite  number  of  ballots  were  not 
drawn  fr6m  the  jury  box  of  the  county  or  subdivision,  that  notice  of 
the  drawing  of  the  grand  jury  was  not  given,  and  that  the  drawing 
was  not  had  in  the  presence  of  the  proper  officers  or  in  the  manner 
prescribed  by  law;  and  section  263  provides  that  an  indictment  must 
be  set  aside,  when  defendant  has  not  been  held  to  answer  before  the 
finding  thereof,  on  any  ground  which  would  have  been  good  ground 
for  challenge  to  the  panel  or  an  individual  grand  juror.  Held,  that  ob- 
jections to  an  indictment  that  the  grand  jury  was  "illegally  drawn,  or- 
ganized, and  impaneled,"  and  that  when  it  was  about  to  be  impaneled 
only  two  of  the  eight  names  drawn  appeared,  whereupon  the  court 
gave  to  the  sheriff  the  names  of  six  others,  who  were  summoned  and 
composed,  with  the  two,  the  grand  jury,  were  not  recognized  by  the 
statutes  and  were  insufficient  to  sustain  a  motion  to  quash  an  indict- 
ment returned  by  such  jury.     State  v.  Lamphere,  99. 

4.  A  motion  to  quash  on  the  ground  that  there  was  no  grand 
jury,  because  there  were  not  in  the  box  the  names  of  200  qualified 
jurors  at  the  time  the  grand  jury  was  drawn  under  the  order  of  the 
court  for  that  term,  was  insufficient,  as  the  ground  of  challenge  al- 
lowed by  the  statute  relates,  not  to  the  number  of  names  placed  in  the 
box,  but  to  the  ballots  drawn  therefrom.     Idem. 

5.  Since  indictments,  on  being  filed  with  the  clerk,  become  pub- 
lic records,  as  provided  by  Rev.  Code  Cr.  Proc.  §  217,  it  is  the  duty  of 
the  court  in  which  they  are  filed,  on  a  suggestion  that  they  have  been 
lost  or  stolen,  to  cause  their  return  to  their  proper  custodian,  or,  fail- 
ing this,  to  authenticate  and  substitute  copies  prepared  from  the  best 
proof  of  the  contents  of  the  originals  obtainable.  State  ex  rel  Null  v. 
Circuit  Court,  122. 

6.  By  Rev.  Code  Cr.  Proc.  §  219,  the  sufficiency  of  pleadings  is 
to  be  determined  by  the  rules  prescribed  by  the  Code.  Sec.  221  de- 
clares that  an  indictment  must  contain  a  statement  of  the  acts  consti- 
tuting the  oftense  in  ordinary  and  concise  language,  so  as  to  enable 
one  of  common  understanding  to  know  what  is  intended.  Section  228 
declares  that  words  used  to  define  a  public  offense  need  not  be  strictly 
pursued  in  an  indictment,  but  that  words  conveying  the  same  meaning 
may  be  used.  By  sec.  230  no  indictment  is  insufficient  by  reason  of  a  dB- 
fect  not  tending  to  the  prejudice  of  the  substantial  rights  of  the  defend- 
ant.    Sec.  227  provides  that  words  in  an  indictment  must  be  construed 
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In  their  usual  acceptation  except  phrases  defined  by  law,  which  are  to 
be  construed  by  their  legal  meaning.  By  Pen.  Code,  §  241,  manslaughter 
in  the  first  degree  is  a  killing  perpetrated  without  a  design  to  effect 
death  and  In  a  heat  of  passion,  but  in  a  cruel  and  unusual  manner, 
and  by  means  of  a  dangerous  weapon,  unless  under  such  circumstances 
as  to  constitute  excusable  or  justifiable  homicide.  Held,  that  an  In- 
dictment charging  that  defendant  feloniously  and  willfully  made  an 
assault  with  a  wooden  club  upon  a  person,  and  with  the  club  Inflicted 
a  wound  which  resulted  in  death,  was  sufficient  to  sustain  a  conviction 
for  manslaughter  in  the  first  degree.     State  v.  Edmunds,  136. 

7.  Since  Rev.  Pol.  Code,  §  2847,  requiring  **all  saloons  •  ♦  ♦  and 
all  other  places  •  ♦  •  where"  liquors  are  sold  to  be  closed  on  Sunday, 
does  not  refer  alone  to  legally  licensed  saloons,  the  allegation  in  an 
Information  for  a  violation  of  the  statute  that  the  place  was  a  licensed 
saloon,  is  surplusage,  and  the  keeper  may  be  convicted,  though  his 
liquor  license  is  void.     State  v.  Grant,  164. 

8.  An  indictment  is  valid,  though  found  by  a  grand  jury,  mem- 
bers of  which  were  drawn  irregularly;  they  having  the  requisite  qual- 
ifications.    State  V.  Cambron,  282. 

9.  The  keeping  of  a  disorderly  house,  being  an  oflfens^  not  con- 
sisting of  a  specific  act,  but  in  conducting  a  public  nuisance,  an  In- 
dictment therefor  need  not  allege  the  particular  location  of  the  house, 
but  merely  that  it  was  in  the  county,  so  as  to  show  jurisdiction.     Idem. 

10.  Under  Rev.  Code  Cr.  Proc.  §  219,  providing  that  all  the  forms  of 
pleading  in  criminal  actions,  and  rules  by  which  their  sufl[lciency  is  to 
be  determined,  are  those  prescribed  by  the  Code  of  Criminal  Procedure 
(sections  221,  229,  subd.  6),  requiring  an  information  to  contain  a 
statement  of  the  acts  constituting  the  offense  in  ordinary  and  concise 
language,  in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  Is  intended,  and  section  230,  providing  that  no 
information  is  insufficient  by  reason  of  a  defect  in  matter  of  form 
which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant  on  the  merits,  an  information  charging  that  the  accused  did, 
with  a  shotgun  which  was  loaded  with  powder  and  leaden  bullets,  dis- 
charge at  and  upon  and  against  the  body  of  the  deceased,  thereby  strik- 
ing him  with  the  bullets,  inflicting  wounds  from  which  he  died.  Is  not 
Insufficient  because  of  failure  to  allege  that  the  accused  discharged 
the  ftun  at  deceased.     State  v.  Flute,  563. 

INJUXCTION 

1.  On  appeal  from  an  order  granting  a  temp'orary  Injunction  re- 
straining the  enforcement  of  a  statute  on  the  ground  that  it  is  uncon- 
stitutional, nothing  more  should  be  considered,  ordinarily,  than  mani- 
fest abuse  of  discretion  in  granting  the  injunction;  but,  where  the 
question  will  necessarily  arise  in  the  court  below  and  the  objections  to 
the  statute  have  been  argued,  and  all  the  parties  desire  a  speedy  de- 
termination of  the  litigation,  it  is  proper  to  determine  whether  the 
facts  stated  constitute  a  cause  of  action.     Jewett  Bros.  v.  Small,  232. 

2.  If  a  statute  be  unconstitutional,  a  court  of  equity  has  author- 
ity to  enjoin  its  enforcement  for  the  purpose  of  avoiding  a  multiplicity 
of  suits  and  because  plaintiff  has  no  adequate  remedy  at  law.     Idem. 

INSTRUCTIONS  TO  Jl  RY 

1.  In  a  prosecution  for  larceny,  an  instruction  that  the  informa- 
tion charged  defendant  with  having  taken  a  colt  from  the  complaining 
witness,  who  was  the  owner's  agent,  whereas  in  fact  the  Information 
did  not  so  charge,  was  not  prejudicial,  where  the  evidence  all  showed 
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that  the  colt  was  in  the  possession  of  the  owner's  agent  i*rhen  it  was 
taken.     State  v.  Bjelkstrom,  1. 

2.  In  a  prosecution  for  larceny  of  a  colt,  a  charge  telling  the  jury 
that  they  were  acquainted  with  the  situation  in  the  country,  and  the 
manner  of  procedure  in  relation  to  stock,  and  the  character  of  the  bus- 
iness, and  the  way  stock  was  handled,  and  that  they  had  an  opportun- 
ity to  use  their  knowledge  in  regard  to  those  matters,  was  not  subject 
to  the  objection  of  authorizing^  the  jury  to  base  their  verdict  on  their 
own  knowledge  instead  of  on  the  evidence.     State  v.  Bjelkstrom,  1. 

3.  In  a  prosecution  for  larceny,  a  charge  that  "the  question  for 
this  jury,  and  probably  the  main  question,  will  be,  who  is  the  owner  of 
this  colt,"  was  not  prejudicial,  as  withdrawing  from  the  jury  the  ques- 
tions of  intent  and  mistake  on  the  part  of  accused,  where  such 
questions  were  fully  and  clearly  submitted  to  the  jury  by  other  por- 
tions of  the  charge,  and  they  were  instructed  that,  if  defendant  made 
an  honest  mistake,  he  could  not  be  convicted.     State  v.  Bjelkstrom,'  1. 

4.  A  charge  is  the  law  of  the  case,  in  the  absence  of  exceptions 
thereto.     Wheaton  v.  Insurance  Co.,  62. 

5.  Where,  in  a  prosecution  for  homicide,  the  jury,  if  defendant's 
evidence  was  believed,  might  have  found  the  killing  justifiable,  or  that 
defendant  was  guilty,  at  most,  of  manslaughter  in  the  second  degree, 
it  was  error  to  refuse  to  charge  on  the  latter  offense;  the  jury,  on  a 
charge  of  manslaughter,  being  entitled  to  convict  of  either  degree 
thereof.     State  v.  Hubbard,  148. 

6.  An  instruction  that  the  reasonable  doubt  which  entitles  a  de- 
fendant to  an  acquittal  is  a  doubt  of  guilt  reasonably  arising  from  all 
the  evidence  is  not  misleading  because  it  declares  that  the  doubt  must 
be  such  a  doubt  as  the  juror  is  able  to  give  a  reason  for.  State  v. 
Grant,  165, 

7.  Plaintiff,  In  an  action  based  on  his  contract  of  suretyship,  it 
having  been  made  when  he  was  a  minor  and  his  disaffirmance  of  it  af- 
ter his  majority,  having  testified  that  he  did  not  attain  his  majority 
till  a  certain  time  after  the  making  of  the  contract,  and  this  being  un- 
disputed, and  there  being  no  controverting  circumstances,  and  no  in- 
struction having  been  requested  that  in  determining  whether  plaintiff's 
testimony  as  to  his  age,  which  was  evidently  hearsay,  was  worthy  of 
belief,  his  interest  or  physical  appearance  should  be  taken  into  consid- 
eration, but  the  only  defense  sought  to  be  established  at  the  trial  being 
ratification  after  plaintiff  became  of  age.  It  was  not  reversible  error 
to  instruct  that  plaintiff,  it  seems,  was  at  the  time  of  making  the  con- 
tract a  minor,  and  became  of  age  a  certain  time  thereafter,  that  tes- 
tified to  by  plaintiff.     Helland  v.  Bank,  326. 

8.  Where,  in  an  action  for  assault  the  evidence  was  conflicting, 
the  court  properly  charged  that  if  the  evidence  failed  to  show  by  a  fair 
preponderance  that  the  assault,  if  any,  was  unlawful,  or  to  show  any 
force  or  violence  used  by  defendant  on  plaintiff,  the  latter  was  not 
entitled  to  recover  anything.     Kerley  v.  Germscheid,  263. 

9.  Where,  In  an  action  for  assault,  the  evidence  showed  that  In 
the  scufllle  between  the  parties  both  fell  to  the  ground,  and  that  plain- 
tiff was  slightly  injured  and  his  clothes  somewhat  torn,  an  instruction 
requesting  the  jury  to  "take  the  case,  and  give  it  just  such  considera- 
tion as  you  would  a  more  serious  affair.  If  the  law  has  been  violated, 
do  not  hesitate  to  treat  it  the  same  as  you  would  any  other  case" — 
was  not  prejudicial,  as  in  effect  expressing  a  view  that  the  case  was  a 
trifling  one,  thereby  tending  to  prejudice  plaintiff  in  the  minds  of  the 
jury.     Idem. 
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10.  Xo  other  ground  of  attack  on  an  instruction  given  is  avail- 
able on  appeal  than  that  contained  in  the  assignment  of  error.  Davis 
V.  Mining  Co.,  400. 

11.  The  trial  court  is  not  required  to  cover  every  phase  of  the  case 
in  a  particular  instruction.     Idem. 

12.  Where,  in  an  action  for  injuries  to  a  servant,  the  coutt  charg- 
ed that  every  one  is  responsible  ,not  only  for  the  result  of  his  own  un- 
lawful acts  ,but  also  for  any  injury  caused  to  another  by  his  want  of 
ordinary  care  or  skill  in  the  management  of  his  property  oi>  person  ex- 
cept so  far  as  the  latter  has  unlawfully,  or  by  want  of  ordinary  care, 
brought  the  injury  upon  himself,  such  charge,  in  the  absence  of  a  re- 
quest for  a  more  particular  charge,  was  a  sufficient  presentation  of  the 
rule  that  plaintiff  could  not  recover  if  he  was  guilty  of  contributory 
negligence.     Idem. 

13.  Appellant  cannot  object  to  the  giving  of  an  instruction,  where 
substantially  the  same  instruction  was  given  at  its  request.     Idem. 

14.  Complaint  cannot  be  made  that  the  court's  instructions  are 
not  as  full  and  complete  as  they  should  be,  w^here  no  special  instruc- 
tions were  submitted  or  requested.     Belknap  v.  Belknap,  482. 

15.  Where  the  evidence  is  not  contained  in  the  record  on  appeal, 
the  instructions  will  be  presumed  to  be  correct  unless  wrong  under  any 
state  of  facts  which  might  have  been  proven  on  the  trial.  Grantz  v. 
City   of  Deadwood   ,496. 

1 6.  Where  the  giving  of  certain  instructions  is  complained  of  on 
appeal,  but  the  record  does  not  contain  the  evidence  nor  the  other  in- 
structions, those  alleged  to  be  erroneous  cannot  be  reviewed  .unless  it 
appears  that  they  were  the  only  ones  asked  or  given  upon  the  partic- 
ular point  to  which  they  relate.     Idem. 

17.  Under  Rev.  Code  Civ.  Proc.  §  257,  providing  that  exceptions 
to  the  giving  or  refusing  of  any  instruction  may  be  taken  at  any  time 
before  the  entry  of  final  judgment,  exceptions  taken  after  the  final 
judgment  are  too  late,  and  cannot  be  considered  •on  appeal.  Mosteller 
V.  Holborn,   545. 

18.  In  an  action. for  damages  from  false  representations  on  the 
sale  of  a  horse,  to  the  effect  that  he  was  of  a  certain  pedigree,  an  in- 
struction that,  in  ascertaining  the  value  of  the  horse  as  he  w^ould  have 
been  had  he  been  of  the  stock  represented,  it  was  not  necessary  that 
the  jury  should  take  the  price  at  which  he  was  sold,  but  that  plaintiff 
was  entitled  to  receive  the  benefit  of  the  value  of  such  a  horse  as  was 
indicated  by  the  representations,  though  he  was  worth  more  than  the 
amount  paid,  the  measure  of  damages  being  limited,  however,  to  the 
amount  set  up  in  the  complaint,  was  proper.  McCabe  v.  Desnoyers, 
581| 

19.  In  a  prosecution  for  assault  with  a  dangerous  weapon,  the 
court  properly  instructed  the  jury  on  the  law  of  intoxication  in  the 
language  of  the  statute,  and  that  it  was  for  the  jury  to  determine 
whether  defendant's  mind  was  in  such  condition  that  he  knew  right 
from  wrong  or  the  probable  consequences  or  result  of  his  act.  State 
V.  Kapelino,  591. 

20.  Where,  in  a  prosecution  for  assault  with  a  dangerous  weapon, 
the  court  correctly  charged  on  the  law  of  intoxication  as  a  defense  in 
the  language  of  the  statute,  it  was  not  required  to  repeat  the  instruc- 
tion by  giving  it  in  the  form  requested  by  defendant.     Idem 

21.  Where,  in  a  prosecution  for  assault  ,the  jury  were  authorized 
by  the  evidence  to  find  defendant  guilty  of  an  assault  with  a  deadly 
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weapon,  with  intent  to  murder,  as  charged  in  the  information,  or  of 
assault  with  intent  to  do  bodily  harm  with  a  sharp  or  dangerous 
weapon  ,as  found  by  their  verdict,  the  court  correctly  charged  that,  if 
defendant  was  not  guilty  of  either  of  those  offenses,  the  jury  must 
acquit  him,  and  properly  refused  to  instruct  that  they  might  convict 
him  of  assault  and  battesy  simply.     Idem. 

22.  Where,  under  a  statute,  there  are  degrees  of  crime,  and  the 
jury  are  charged  with  the  duty  of  finding  the  degre^.it  is  proper  for 
the  court  to  instruct  in  respect  to  the  acts  necessary  t'o  constitute  the 
crime  in  each  degree;  but,  where  the  offense  charged  is  not  divided 
into  degrees,  the  court  is  not  required  to  charge  as  to  an  offense  that 
might  be  included  in  the  charge  made,  but  which  the  evidence  would 
not  warrant.     Idem. 

INSURANCE 

(See,   Evidence,    9.) 

1.  Declarations  of  an  insurance  agent,  made  while  the  policy 
sued  on  was  still  in  his  hands  undelivered  to  insured,  as  to  the  reasons 
it  was  undelivered,  are  admissible  as  part  of  the  res  gestae.  Wheaton 
V.  Insurance  Co.,  62. 

2.  Testimony  of  the  insurer's  agent,  in  an  action  on  a  fire  policy, 
as  to  the  time  he  knew  what  the  premium  was,  is  immaterial;  he  hav- 
ing testified  that  he  offered  the  policy  for  a  certain  premium.  Wheaton 
V.  Insurance  Co.,   62. 

3.  The  validity  of  an  insurance  policy,  tjie  premium  on  which 
was  paid,  is  not  affected  by  omission  of  a  statement  therein  of  the 
amount  of  the  premium.     Wheaton  v.  Insurance  Co,  62. 

4.  The  question  of  the  want  of  revenue  stamps  on  an  insurance 
policy,  required  by  law  when  it  was  issued,  cannot  be  raised  in  a  state 
court.     Wheaton  v.  Insurance  Co.,   62. 

0.  Where  a  fire  risk  has  been  accepted  by  an  Insurance  agent, 
the  policy  written  out  and  signed,  and  the  premium  received,  and  thp 
agent  has  represented  to  the  property  owner  that  he  is  insured,  there 
is  a  binding  contract  of  insurance,  though  the  policy  still  remains  in 
the  hands  of  the  agent.     Wheaton  v.  Insurance  Co.,  62. 

6.  Where  an  insurance  agent  issues  a  policy,  accepts  the  pre- 
mium, notifies  the  property  owner  that  the  policy  has  been  issued,  as- 
sures him  that  it  is  in  force,  and  gives  him  no  notice  prior  to  loss  that 
the  insurer  has  rejected  the  risk,  the  insurer  is  liable.  Wheaton  v. 
Insurance  Co,  62. 

7.  A  member  holding  a  certificate  in  a  benefit  society  stipulat- 
ing that  certificates  i-iiall  be  made  payable  only  to  the  wife  or  children 
of  the  member  or  a  person  related  to  him  as  heir,  cannot,  either  under 
the  certificate  or  under  Rev.  Civ.  Code,  §  712,  providing  that  the  ben- 
eficinry  in  such  a  certificate  shall  be  the  husband,  wife,  or  heir  of  the 
insured  member,  change  the  beneficiary  by  substituting  a  stranger  in 
tha  place  oi  a  dependent  brother  of  the  member;  and  the  latter,  not- 
withstanding the  attempted  change,  is  entitled  to  recover  on  the  cev- 
tificafe.     Foss  v.  Petterson,  93. 

8.  Where  the  agent  of  an  insurer  issued  to  an  applicant  for  In- 
surance a  binding  receipt,  so  as  to  make  the  insurance  in  force  from 
the  date  of  the  application  on  a  policy  thereon  being  issued,  parol  evi- 
dence was  inadmissible  to  show  that  the  receipt  was  in  fact  not  a 
binding  receipt;  Rev.  Civ.  Code,  §  1239,  declaring  that  the  execution 
of  a  contract  supersedes  oral  negotiations  preceding  or  accompanv^ing 
its  execution.     Bowen  v  Insurance  Co.,  103. 
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9.  An  aplication  for  a  life  policy  stipulated  that  the  policy  shomd 
not  take  effect  until  the  first  premium  was  paid  and  the  policy  issued. 
The  applicant  made  a  partial  payment  of  the  first  premium  and  re- 
ceived a  receipt  from  the  agent,  which  recited  that,  if  a  policy  should 
be  issued,  the  receipt  would  be  accepted  in  payment  of  the  first  pre- 
mium if  the  balance  was  paid  on  the  delivery  of  the  policy,  and  that 
no  other  person  than  the  secretary  or  president  of  the  insurer  could 
make  contracts  or  waive  forfeitures.  The  policy  issued  provided  that 
the  annual  premium  should  be  paid  in  advance  on  the  delivery  of  the 
policy.  Held,  that  the  insurer  did  not  bind  itself  to  pay  the  policy 
unless  the  first  premium  was  paid  in  full  at  the  time  of  the  delivery 
of  the  policy  during  the  zood  health  of  the  Insured.     Idem. 

10.  Where  a  life  policy,  which  acknowledged  the  payment  of  the 
first  premium,  was  forwarded  to  the  soliciting  agent  of  the  insurer,  to 
be  delivered  to  the  insured  on  the  payment  of  the  premium,  the  agent, 
until  the  premium  was  paid,  was  the  agent  of  the  insurer,  and  not  the 
agent  of  the  insured.     Idem. 

11.  Where  an  application  for  a  life  policy  provides  that  the  ap- 
plication is  to  become  a  part  of  the  policy  issued  thereon,  and  that  the 
policy  shall  rot  take  effect  until  the  first  premium  is  paid,  and  the 
policy  issued  shall  be  accepted  subject  to  the  conditions  therein  con- 
tained, a  policy  will  not  take  effect  until  the  premium  is  paid  and  the  . 
policy  issued.     Idem. 

12.  An  application  for  a  life  policy  stated  that  the  policy  should 
not  take  effect  until  the  first  premium  was  paid  during"  the  good  health 
of  the  applicant,  and  recited  that  the  applicant  had  received  from  the 
soliciting  agent  a  receipt  making  the  insurance  in  force  from  the  date 
of  the  application  on  the  issuance  of  a  policy  thereon.  Oil  the  same 
day  the  agent  delivered  to  the  applicant  a  receipt  reciting  a  partial 
payment  of  the  first  premium  and  stipulating  that,  if  a  policy  should 
be  issued,  the  receipt  would  be  accepted  in  part  payment  of  the  pre- 
mium, provided  the  balance  would  be  paid  on  the  delivery  of  the  policy. 
HeM,  that  the  applicant  was  not  led,  by  the  statement  in  the  applica- 
tion that  a  binding  receipt  had  been  issued,  to  believe  that  a  policy 
would  be  in  force  from  the  date  of  the  application,  it  being  presumed, 
in  the  absence  of  fraud,  that  the  applicant  had  read  the  application  ,and 
receipt;  and  hence  the  beneficiary  could  not  recover  on  the  policy,  on 
the  death  of  the  insured  before  payment  of  the  first  premium.     Idem. 

13.  A  fire  policy  was  payable  to  a  certain  mortgagee  as- his  in- 
terest might  appear,  and  it  was  provided  that  the  policy  should  be 
void  if  any  change,  other  than  the  death  of  insured,  should  take  place 
in  the  interest  or  title  of  the  property  without  consent  of  the  insurer 
indorsed  thereon,  and  also  that  "if,  with  the  consent  of  this  company, 
an  interest  shall  exist  in  favor  of  a  mortgagee,  the  conditions  herein- 
before contained  shall  apply  in  the  manner  expressed  in  such  provisions 
and  conditions  of  insurance  relating  to  such  interests  as  shall  be  writ- 
ten upon,  attached,  or  appended  hereto."  Held  that,  though  Insured 
subsequently  sold  the  property  without  the  Insurer's  consent,  the  mort- 
gagee was  entitled  to  recover  for  a  loss;  no  condition  as  to  change  of 
Interest  having  been  written  upon,  attached,  or  appended  to  the  pro- 
vision by  which  the  Interest  of  the  mortgage  was  created.  Edge  v. 
Insurance  Co.,  190. 

14.  Where  a  fire  policy  provided  that  In  case  the  parties  could  not 
agree  as  to  the  amount  of  a  loss  It  should  be  submitted  to  arbitration. 
it  was  the  duty  of  the  Insurer  to  take  the  Initiative  step  by  appointing 
an  arbitrator  and  requesting  Insured  to  do  likewise,  and  hence  Insur- 
er's failure  so  to  do  constituted  a  waiver  of  the  provision.  Nerger  v. 
Fire  Association,  419. 
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15.  Where  a  state  agent  of  an  Insurance  company,  to  procure  the 
application  of  a  physician  for  life  insurance,  executed  a  writing  certi- 
fying that  the  physician  was  to  examine  applicants  for  the  company  to 
the  amount  of  the  premium  on  his  policy,  in  consideration  of  which 
the  physician  had  given  his  notes,  the  writing  being  signed  individual- 
ly by  the  agent,  but  no  persons  were  brought  to  the  physician  for  ex- 
amination, and  he  was  compelled  to  pay  the  full  amount  of  the  notes 
to  indorsees  thereof,  he  could  not  recover  the  amount  so  paid  from  the 
insurance  company,  where  the  agent  had  no  authority  to  execute  the 
writing  described,  and  where  the  application  for  the  policy  stated  that 
no  statements,  promises,  or  information  given  by  the  persons  soliciting 
the  applicatioh  should  be  binding  on  the  company  unless  reduced  to 
writing  and  presented  to  its  officers  at  the  home  office.  Dickinson  v. 
Life  &  Trust  Co.,  437. 

INTEREST 

1.  Sess.  Laws  1897,  p.  251,  c.  96,  requiring  a  mortgagee  or  as- 
signee of  a  real  estate  mortgage  to  file  with  the  register  of  deeds  a 
statement  showing  his  name  and  postoffice  address,  and  declaring  that 
no  interest  shall  become  due  and  collectible  by  the  mortgagee  or  owner 
of  the  mortgage  until  the  statute  is  complied  with,  merely  suspends 
the  right  of  the  mortgagee  or  assignee  to  collect  interest  until  the  ad- 
dress is  filed  with  the  register  of  deeds,  and  a  failure  to  so  file  the  ad- 
dress does  not  constitute  a  forfeiture  of  the  interest  which  accrues  up 
to  the  time  that  the  address  is  filed.     Bruce  v.  Wanzer,  278. 

2.  Rev.  Civ.  Code,  §  1150,  subd.  3,  provides  that  if  no  applica- 
tion of  a  performance  be  made  by  a  debtor  or  creditor  applica'tion 
must  be  made  of  interest  due  at  the  time  of  performance  and  then  of 
principal  due.  Held,  that  the  statute  is  consistent  with  the  rule  for 
computing  interest  whereby,  when  partial  payments  have  been  made, 
the  payment  is  to  be  applied  first  to  discharge  the  interest  then  due, 
and,  if  the  payment  exceeds  the  interest,  the  surplus  goes  toward  dis- 
charging the  principal,  and  the  subsequent  interest  is  to  be  computed 
on  the  balance  of  principal  remaining  due,  but  whereby,  if  the  payment 
be  less  than  the  interest,  the  surplus  of  interest  due  must  not  be  taken 
to  augment  the  principal,  but  interest  continues  on  the  former  prin- 
cipal until  the  period  when  the  payments,  taken  together,  exceed  the 
interest  due,  and  then  the  surplus  is  to  be  applied  towards  discharging 
the  principal,  and  interest  is  to  be  computed  on  the  balance.  North- 
western Mortgage  Co.  v.  Ellis,  543. 

3.  Where,  on  appeal  in  an  action  on  a  note,  the  contrary  does  not 
appear,  it  will  be  presumed  that  interest  was  properly  computed.  Idem. 

4.  Where  the  record  of  a  mortgage  described  the  notes  to  secure 
which  the  mortgage  was  given,  and  specified  the  rate  of  interest  which 
they  ordinarily  drew,  a  purchaser  of  the  mortgaged  premises  was  bound 
by  a  provision  of  the  notes  that  they  should  draw  increased  interest 
after  maturity,  and  that  overdue  Interest  payments  should  also  draw 
increased  Interest,  though  this  provision  was  not  mentioned  in  the 
record.     Hinricks  v.   Brady,  599. 

IXTOXICATING   LIQUORS 

(See,  Constitutional  Law,  1.) 

1.  Rev.  Pol.  Code,  §  2834,  requires  the  payment  In  each  county 
in  which  the  business  Is  done  of  a  license  on  the  "business  of  selling  or 
oflferlng  for  sale  intoxicating  liquors  by  a  traveling  salesman.  Section 
2838  makes  It  an  offense  to  so  sell  without  a  license.  Section 
2852  makes  all  persons  engaged  in  such  unlawful  selling,  whether  as 
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owner  or  employe,  equally  liable  as  principals.  Held,  there  was  a  vio- 
lation of  the  statute  by  a  traveling  salesman  for  liquor  dealers  having 
their  place  of  business  in  another  state,  where  he,  within  the  state, 
solicted  orders  for  liquor  though,  according  to  their  conditions,  they 
were  forwarded  to  the  dealers  subject  to  their  approval,  and  the  liquor 
was  delivered  to  the  purchasers  outside  the  state  on  board  the  cars. 
State  V.  Delameter,  23. 

2.  Even  in  section  1  of  an  ordinance  providing  that  it  shall  be 
unlawful  for  any  person  to  sell,  keep  for  sale,  or  give  away  within  the 
corporate  limits  of  the  city  any  spirituous,  malt,  brewed,  fermented,  or 
vinous  liquors  without  first  having  secured  a  city  license  therefor,  is 
invalid,  in  failing  to  follow  Rev.  Pol.  Code,  §  2854,  authorizing  any 
city  within  which  a  liquor  license  has  been  paid  to  prohibit  the  llcensaa 
from  ''engaging  in  the  business  of  selling  intoxicating  liquors  to  be 
drank  in,  on  or  about  the  premises  where  sold"  within  the  corporate 
limits,  till  he  shall  pay  to  the  city  such  sum  as  may  be  fixed  by  ordi- 
nance, not  less  than  $200  nor  more  than  $600,  still  section  2  of  the  or- 
dinance providing  that  the  amount  which  shall  be  paid  to  the  city  for 
a  license  for  the  sale  of  intoxicating  liquors  at  retail  shall  be  $600  per 
annum  for  each  place  within  the  corporate  limits  of  the  city  where 
such  intoixcating  liquors  are  kept  tor  sale  or  sold,  satisfies  every  re- 
quirement of  the  statute  by  prescribing  the  amount  to  be  paid  the  city 
by  every  person  engaging  In  the  retail  liquor  business.  City  of  Center- 
Viile  V.  Gayken,  83. 

3.  A  city  council  on  its  own  knowledge  may  refuse  to  one  hav- 
ing ,a  county  license  a  city  license  for  retailing  intoxicating  liquors. 
City' of  Centerville  v.  Gayken,  83. 

4.  The  unexplained  fact  of  a  saloon  being  open  on  Sunday,  in 
violation  of  Rev.  Pol.  Code,  §  2847,  requiring  all  saloons  to  be  closed 
on  Sunday,  is  sufficient  to  justify  a  conviction  of  the  keeper  thereof. 
State  V.  Grant,  164. 

5.  On  a  prosecution  of  the  keeper  of  a  saloon  for  keeping  it  open 
on  Sunday,  it  is  no  defense  that  the  saloon  was  opened  by  the  keeper's 
bartender  without  authority  and  contrary  to  the  keeper's  instructions. 
Idem. 

6.  Rev.  Pol.  Code,  §  2839,  requires  a  saloon  keeper  to  give  bond 
conditioned  that  he  will  not  sell  liquor  to  any  person  in  the  habit  of 
getting  intoxicated  .and  to  pay  all  damages  that  may  be  adjudged  to 
any  person  for  Injuries  by  reason  of  his  selling  such  liquor.  Section 
2844,  prohibits,  subject  to  a  penalty  of  fine  and  imprisonment,  the 
sale  of  liquor  to  any  one  in  the  habit  of  becoming  intoxicated.  Sec- 
tion 2849  gives  an  action  to  a  married  woman  on  a  saloon  keeper's 
bond  for  damages  sustained  by  her  or  her  children  on  account  of  the 
liquor  traffic.  Held  that,  since  the  damages  sustained  by  a  married 
woman  by  reason  of  a  sale  of  liquir  to  her  husband  are  secured  by  the 
saloon  keeper's  bond,  an  action  to  recover  such  damages  is  an  action 
upon  contract,  and  survives,  notwithstanding  the  death  of  the  saloon 
keeper.     Garrigan  v.  Huntiraer,  182. 

7.  Under  an  indictment  charging  an  illegal  sale  of  intoxicating 
liquor  to  several  persons  jointly,  defendant  cannot  be  convicted  of  an 
illegal  sale  to  but  one  of  the  persons  named.     State  v.  Williams,  492. 

JUDGMENTS 

(See,  Taxation.  3;    New  Trial,  9.) 

1.  Where  an  elector  had  obtained  leave  to  defend  a  contest  in 
proceedings  to  remove  a  county  seat,  under  Rev.   Pol.   Code,  §   1993, 
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and  served  notice  of  his  appearance  on  contestant's  attorneys  by  mail, 
prior  to  contestant's  application  for  judgment  for  default  of  the  board 
of  county  commissioners,  an  affidavit  for  such  judgment,  failing  to 
mention  any  elector  or  state  that  no  elector  had  answerd  or  appeared 
therein,  \vas  insufficient.    Griffin  v.  Board  of  Co.  Commissioners,  142. 

2.  Under  Code  Civ.  Proc.  §  289,  providing  that,  if  the  report  of 
a  referee  is  accepted  by  the  court,  judgment  may  be  entered  thereon 
eight  days  after  written  notice  of  the  filing  of  the  report,  a  judgment 
enterd  of  record  on  the  16th  day  of  September  was  not  premature, 
where  notice  of  the  filing  of  the  report  was  served  on  September  6th 
preceding.     Wood  v.  Mining  Co.,  161. 

3.  The  recitals  in  the  judgment  that  the  plaintiff  appeared  by 
his  attorney  and  the  defendants  by  their  attorneys  at  the  time  the 
judgment  was  renderd  are  controlled  by  the  statement  in  the  bill  of 
exceptions  that  neither  of  defendant's  counsel  were  present  at  the  time 
the  motion  for  judgment  was  granted,  and  that  an  attorney  for  the  de- 
fendant appeared  at  the  time  fixed  for  the  hearing  of  the  motion  at 
the  judge's  chambers  at  the  place  where  the  motion  stated  in  the  notice 
would  be  made.     Schlachter  v.  Church,  186. 

4.  While  the  recitals  in  a  judgment  are  presumptively  true,  an 
affirmative  showing  in  the  bill  of  exceptions  that  they  are  not  true 
must  prevail  over  the  presumption.     Idem. 

:j.  Where,  on  a  motion  to  set  aside  a  default  judgment,  no  rea- 
sonable excuse  was  given  for  failure  to  answer,  and  the  affidavit 
showed  wanton  negligence  on  the  part  of  defendant  in  failing  to  an- 
swer, the  court  would  not  consider  the  merits  of  the  case.  Gordon  v. 
Gordon,  275. 

6.  Plaintiff  instituted  an  action  by  personal  service  of  a  money 
demand  summons  and  sworn  complaint,  in  which  notice  was  given  of 
the  amount  demanded.  On  the  failure  of  defendant  to*  answer,  plain- 
tiff complied  with  the  statute  providing  that,  in  an  action  on  contract 
for  money  only,  plaintiff  may  file  proof  of  personal  service  of  summons 
and  complaint,  and  that  no  answer  has  been  received.  Held,  that  a  de- 
fault judgment  was  properly  entered,  though  the  complaint  was  veri- 
fied by  counsel.     Idem. 

7.  Where,  in  an  action  commenced  by  personal  service  of  a 
money  demand  summons  and  sworn  complaint,  in  which  notice  was 
given  of  the  amount  demanded  according  to  a  contract  binding  a  hus- 
band, defendant,  to  pay  a  specified  sum  to  his  wife,  plaintiff,  on  their 
final  separation,  as  her  share  of  the  husband's  property,  defendant  did 
not  answer,  the  coutract,  on  being  introduced  in  evidence,  proved  the 
amount  recoverable  for  which  judgment  by  default  might  be  entered. 
Idem. 

JURY 

1.  Rev.  Code  Cr.  Proc.  §  165,  authorizes  the  interposition  of  a 
challenge  to  the  panel  of  the  grand  jury.  Section  166  provides  that 
such  challenge  may  be  interposed  only  on  the  ground  that  the  requisite 
number  of  ballots  was  not  drawn  from  the  jury  box,  that  notice  of  the 
drawing  was  not  given,  or  that  the  drawing  was  not  had  in  the  pres- 
ence of  the  officers  designated  by  law,  or  in  the  manner  prescribed  by 
law.  Section  173  provides  that  no  objection  to  the  grand  jury  can  be 
taken  except  by  challenge,  and  before  the  grand  jury  is  sworn,  except 
that  after  the  grand  jury  is  sworn  and  before  the  indictment  is  found, 
the  court  may,  in  its  discretion,  upon  good  cause  shown,  allow  a  chal- 
lenge. Held,  that  a  ruling  denying  a  challenge  to  the  panel  of  the 
grand  jury  will  be  sustained  where  it  does  not  affirmatively  appear 
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that  such  challenge  was  interposed  before  the  grand  jury  was  sworn, 
and  where  the  challenge  was  based  on  the  ground  that  certain  names 
properly  placed  upon  the  jury  list  were  strieken  therefrom  by  order  of 
the  county  commissioners,  and  the  names  of  other  persons  supplied  in 
their  stead  to  complete  the  list.     State  v.  Shanley,  18. 

2.  Rev.  Code  Cr.  Proc.  §  166,  authorizes  a  challenge  to  the  panel 
only  on  the  grounds  that  the  requisite  number  of  ballots  were  not 
drawn  from  the  jury  box  of  the  county  or  subdivision,  that  notice  of 
the  drawing  of  the  grand  jury  was  not  given,  and  that  the  drawing 
was  not  had  in  the  presence  of  the  proper  officers  or  In  the  manner  pre- 
scribed by  law;  and  section  263  provides  that  an  indictment  must  be 
set  askle,  when  defendant  has  not  been  held  to  answer  before  the  find- 
ing thereof,  on  any  ground  which  would  have  been  good  ground  for 
challenge  to  the  panel  or  an  individual  grand  juror.  Held,  that  ob- 
jections to  an  indictment  that  the  grand  jury  was  "illegally  drawn,  or- 
ganized, and  impaneled,"  and  that  when  it  was  about  to  be  impaneled 
only  two  of  the  eight  names  drawn  appeared,  whereupon  the  court 
gave  to  the  sheriff  the  names  of  six  others,  who  were  summoned  and 
composed,  with  the  two,  the  grand  jury,  were  not  recognized  by  the 
statutes  and  were  insufficient  to  sustain  a  motion  to  quash  an  indict- 
ment returned  by  such  jury.     State  v.  Lamphere,  98. 

3.  A  motion  to  quash  on  the  ground  that  there  was  no  grand 
jury,  because  there  were  not  in  the  box  the  names  of  200  qualified 
jurors  at  the  time  the  grand  jury  was  drawn  under  the  order  of  the 

.  court  for  that  terln,  was  insufficient,  as  the  ground  of  challenge  al- 
lowed by  the  statute  relates,  not  to  the  number  of  names  placed  in  the 
box,  but  the  ballots  drawn  therefrom.     Idem. 

4.  Under  Rev.  Code  Cr.  Proc.  Jl§.  408,  409,  providing  that,  when- 
ever a  crime  is  distinguished  into  degrees,  the  jury,  if  they  convict, 
must  find  the  degree  of  the  cflme  of  which  defendant  is  guilty,  it  is 
indispensable,  on  trial  for  murder,  that  the  jury  designate  the  degree 
of  the  crime.     State  v.  Hubbard,  148.' 

5.  Where  the  evidence  was  conflicting  as  to  the  terms  of  a  con- 
tract, it  was  for  the  jury  to  determine  what  the  contract  really  was. 
belknap  v.  Belknap,  484. 

6.  Whether  the  evidence  is  suffcient  to  overcome  a  prima  facie 
case  is  a  euestion  for  the  jury.     Idem. 

JX'RISDICTION 

1.  Und^r  the  provisions  of  the  act  admitting,  the  state  into  the 
Union  that  the  state  should  disclaim  the  right  and  title  to  lands  with- 
in the  state  held  by  any  Indian  tribes,  and  that  until  the  title  shall 
have  been  extinguished  by  the  United  States  the  same  shall  remain 
subject  to  the  jurisdiction  and  control  of  Congress,  and  Const,  art.  22, 
by  which  the  state  on  its  part  entered  into  the  required  compact  with 
the  United  States,  the  state  courts  are  precluded  from  exercising  juris- 
diction in  actions  Involving  the  possession  or  right  to  possession  of  In- 
dian reservation  lands,  such  as  an  action  of  trespass  brought  by  a  tribal 
Indian  against  an  Indian  agent  to  recover  damages  for  the  latter's  act 
in  destroying  fences  erected  by  the  former  on  land  within  the  reserva- 
tion.    Peano  v.  Brennan,  343- 

L.EASE 

1.  A  lease  of  a  farm  on  shares  gave  to  the  tenant  two-thirds  of 
the  crops  raised  on  the  premises,  but  stipulated  that  the  title  to  the 
crops  should  remain  in  the  landlord  until  the  conditions  of  the  lei^se 
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had  been  complied  with  by  the  tenant  and  all  indebtedness  that  might 
be  due  paid.  Held  that,  as  the  lessee  on  performing  the  stipulations 
of  the  lease  would  be  entitled  to  two-thirds  of  the  crop  raised,  he  had 
an  equitable  interest  in  the  crop,  prior  to  the  performance  of  the  con- 
ditions, so  that  he  could  mortgage  the  same.    Lyon  v.  Phillips,  607. 

IiICBN8E8 

(See,  Constitutional  Law,  1;    Intoxicating  Liquors,  1.) 

LIMITATIONS  OF  ACTIONS 

1.  A  mortgage  reciting  that  it  is  executed  under  "hand  and  seal," 
and  bearing  the  word  "Seal"  after  the  name  of  the  mortgagor,  consti- 
tutes a  sealed  instrument^  within  the  statute  of  limitations  barring  ac- 
tions on  sealed  instruments  in  2(/  years;  it  not  being  necessary  that  a 
seal  be  impressed  upon  wax  or  on  any  other  adhesive  substance.  Philip 
V.  Stearns,  221. 

2.  A  contention  that  the  action  is  barred  by  limitations  is  not  be- 
fore the  Supreme  Court  for  review,  where  it  does  not  affirmatively  ap- 
pear from  the  record  when  the  action  was  commenced,  nor  that  the 
limitation  period  lapsed  before  the  commencement  of  the  action.  Bruce 
V.  Wanzer,  2  7  8. 

3.  The  6-year  limitation  does  not  apply  to  an  action  to  foreclose 
a  mortgage,  and  such  an  action  can  only  be  barred  by  the  10-year  stat- 
ute.    Idem. 

4.  An  action  to  foreclose  a  trust  deed  Is  not  barred  when  brought 
within  20  years  from  the  date  of  Its  execution.     Sprague  v.  Lovett,  329. 

LIS  PENDENS 

1.  Under  Rev.  Code  Civ.  Proc.  §  108,  providing  that  an  action 
shall  be  deemed  to  be  pending  from  the  time  of  the  filing  of  the 
notice  of  lis  pendens,  and  section  109,  providing  for  the  discharge  of 
record  of  such  notice,  where  a  conveyance  given  as  security  for  a  note 
provided  for  a  reconveyance  of  the  premises  by  the  grantee,  as  trustee,, 
on  paymnt  of  the  Indebtedness,  and  subsequent  to  the  execution  and 
recording  of  such  reconveyance  the  assignee  of  the  Instrument  and  note 
brought  an  action  of  foreclosure  thereon,  but  thereafter  dismissed  the 
same,  the  notice  of  lis  pendens  In  such  action  being  canceled  of  record, 
subsequent  purchasers  of  the  property  acquired  the  same  free  of  the 
lien  of  the  mortgage,  as  against  subsequent  assignees  thereof  and  of 
the  mortgage  note.     McVay  v.  Tousley,  258. 

2.  The  filing  of  a  statutory  notice  of  lis  pendens  does  not  con- 
stitute constructive  notice  of  anything  more  than  the  pendency  of  the 
action,  and,  when  the  action  has  ceased  to  be  pending  under  the  law  of 
lis  pendens,  the  statutory  notice  becomes  Ineffectual  for  any  purpose. 
Idem. 

3.  A  person  receiving  a  mortgage  of  personal  property  pending 
an  action  to  recover  the  property  or  its  value  is  not  affected  by  the 
doctrine  of  lis  pendens.     Calkins  v.  National  Bank,  466. 

MANDAMUS 

1.  Where  the  circuit  court  refused  to  certify  certain  copies  of  lost 
or  t-tolen  Indictments  on  sufficient  proof  of  their  authenticity,  such 
duty  might  be  properly  compelled  by  the  Supreme  Court  by  mandamus. 
State  ex  rel  v.  Circuit  Court,  122. 

Vol.  30.  s.  D.  44. 
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MECHANIC'S  LIKNS 

1.  A  mere  unexecuted  agreement  to  accept  a  mortgage  on  land 
to  secure  the  amount  due  for  the  construction  of  a  well  thereon  did  not 
constitute  a  taking  of  collateral  security  within  Code  Civ.  Proc.  §  695, 
providing  that  no  person  is  entitled  to  a  mechanics'  lien  who  takes 
collateral  security  on  the  same  contract.     Rolewitch  v.  Harrington,  375. 

2.  The  drilling  and  casing  of  a  well  under  a  contract  with  the 
owner  of  land  constitutes  an  improvement  for  which  the  contractor  is 
entitled  to  a  mechanic's  lien,  under  Code  Civ.  Proc.  §  696,  providing 
that  every  person  who  shall  do  any  labor  upon  or  furnish  any  mater- 
ials, etc.,  for  any  building,  erection,  or  other  improvements  on  land, 
shall  be  entitled  to  a  lien.     Idem. 

3.  Rev.  Code  Civ.  Proc.  §  95,  provides  that  the  court  may  de- 
termine any  controversy  between  parties  before  it,  when  it  can  be  done 
without  prejudicing  others,  but  when  a  complete  determination  of  the 
controversy  cannot  be  had  without  other  parties  they  must  be  brought 
in.  Sec.  708  provides  that,  if  action  is  brought  by  one  or  more  to  en- 
force mechanics'  liens,  the  court  shall  require  that  "all  persons  claim- 
ing liens"  against  the  property  be  "made  defendants  or  joined  with 
the  plaintiff  as  shall  seem  to  the  court  to  be  just  and  proper."  There 
is  no  requirement  that  the  principal  contractor  be  made  a  party  to  an 
action  foreclosing  the  subcontractor's  lien,  nor  need  the  subcontractor 
exhaust  his  remedy  against  the  contractor  before  proceeding  against 
the  property.  The  owner  also  can  introduce  any  defense  available  to 
the  contractor.  Held,  that  a  nonresident  principal  contractor  was  not 
a  necessary  party  to  the  enforcement  of  the  subcontractor's  lien.  Burgi 
V.  Rudgers,  646. 

4.  A  contractor  who  in  good  faith  intended  to  comply  with  his 
contract  to  furnish  certain  material  and  labor  for  $1,400,  but  by  in- 
advertence failed  as  to  matters  which  could  be  remedied  for  $177.  Is 
entitled  to  judgment  for  the  contract  price  less  the  cost  of  remedying 
the  defects.     Idem. 

MINES  AND  MINING 

1.  The  construction  of  a  tunnel  on  property  outside  of  a  mining 
claim,  made  solely  with  reference  to  the  development  of  the  claim.  Is 
work  on  the  claim,  available  as  annual  development  work  thereon. 
Godfrey  v.  Faust,  203. 

MINORS 

1.  The  common-law  rule  as  to  contracts  of  an  infant  being 
changed  only  by  Civ.  Code,  §  17,  providing  that  a  minor  over  18  years 
old  may  make  a  contract  beneficfal  to  himself,  which  is  voidable  only 
by  disaffirmance  before  or  within  a  year  after  his  majority,  on  restor- 
ing what  he  received  or  paying  its  equivalent,  with  interest,  his  con- 
tract of  suretyship,  from  which  he  can  derive  no  advantage,  may  be 
avoided  by  his  merely  disaffirming  it  as  provided  by  said  statute.  Hel- 
land  V.  Bank,  325. 

MORTGAGES  OF  REAL  FROFERTV 

(See,  Deeds,  4-5.) 

1.  An  instrument  whereby  the  owners  of  land  conveyed  the  same 
to  the  grantee  as  trustee  to  secure  payment  of  a  note  executed  by  the 
grantors  to  a  third  person,  providing  that  "this  mortgage  or  trust  deed 
may  be  foreclosed  by  action,"  etc.,  and  that  a  reconveyance  of  the 
premises  was  to  be  made  at  the  expense  of  the  grantor  on  full  payment 


Digitized  by 


Google 


INDEX  691 

of  the  indebtedness,  constituted  a  mortgage,  and  the  rights  of  the  par- 
ties were  governable  by  the  laws  applicable  to  mortgages.  McVay  v. 
Tousley,   258. 

2.  Where  a  conveyance,  given  to  secure  the  payment  of  a  note, 
provided  for  reconveyance  of  the  premises  by  the  grantee,  as  trustee 
for  the  payee  of  the  note,  on  fuil  payment  of  the  indebtedness,  a  satis- 
faction of  the  indebtedness  by  siich  trustee,  duly  recorded,  operated  to 
discharge  the  mortgage  lien,  though  the  mortgage  and  note  were  not 
surrendered  to  the  grantor,  and  to  estop  the  assignee  of  such  mortgage 
and  note  from  claiming  under  the  lien.     Idem. 

MUNICIPAL  CORPORATIONS 

1.  Even  in  section  1  of  an  ordinance  providing  that  it  shall  be 
unlawful  for  any  person  to  sell,  keep  for  sale,  or  give  away  within  the 
corporate  limits  of  the  city  any  spirituous,  malt,  brewed,  fermented,  or 
vinous  liquors  without  first  having  secured  a  city  license  therefor,  is 
invalid,  in  failing  to  follow  Rev.  Pol.  Code,  §  2854,  authorizing  any 
city  within  which  a  liquor  license  has  been  paid  to  prohibit  the  licensee 
from  "engaging  in  the  business  of  selling  intoxicating  liquors  to  be 
drank  in,  on  or  about  the  premises  where  sold"  within  the  corporate 
limits,  till  he  shall  pay  to  the  city  such  sum  as  may  be  fixed  by  ordi- 
nance, not  less  than  $200  nor  more  than  $600,  still  section  2  of  the 
ordinance  providing  that  the  amount  which  shall  be  paid  to  the  city 
for  a  license  for  the  sale  of  intoxicating  liquors  at  retail  shall  be  $600 
per  annum  for  each  place  within  the  corporate  limits  of  the  city  where 
such  intoxicating  liquors  are  kept  for  sale  or  sold,  satisfies  every  re- 
quirement of  the  statute  by  prescribing  the  amount  to  be  paid  the  city 
by  every  person  engaging  in  the  retail  liquor  business.  City  of  Center- 
ville  V.  Gayken,  83. 

2.  A  city  council  on  its  own  knowledge  may  refuse  to  one  hav- 
ing a  county  license  a  city  license  for  retailing  intoxicating  liquors. 
City  of  Centerville  v.  Gayken,  83. 

NEGLIGENCE 

1.  One  hearing  no  train,  because  of  omission  of  the  crossing  sig- 
nal required  by  Rev.  Civ.  Code,  §  538,  and  seeing  none,  because  of 
T\oods  between  the  highway  and  the  track  in  the  direction  from  which 
a  train  came,  was  not  guilty  of  contributory  negligence  in  assuming 
that  no  train  was  near  and  driving  oy  the  track.  Duogherty  v.  C,  M. 
&  St.  P.  Ry.  Co.,  46. 

2.  Proof  of  the  killing  by  defendant's  train  at  a  railroad  cross- 
ing of  plaintiff's  horse  is  prima  facie  evidence  of  defendant's  negli- 
gence, placing  on  it  the  burden  of  proof  that  it  was  not  guilty  of  neg- 
ligence, and  the  burden  of  proof  is  not  shifted  to  plaintiff  by  the  in- 
troduction of  evidence  by  defendant,  though  it,  by  overcoming  his  pri- 
ma facie  case,  may  require  him  tp  give  further  evidence.  Dougherty  v. 
C,  M.  &  St.  P.  Ry.  Co.,  46. 

3.  Where  one  making  an  excavation  in  a  lot  negligently  left  it 
exposed  to  inclement  weather  for  an  unreasonable  length  of  time  with- 
out putting  in  foundation  walls,  thereby  causing  injury  to  a  building 
on  an  adjoining  lot  by  the  caving  in  of  the  ground,  he  is  liable  to  the 
adjoining  owner  for  the  injury  to  the  building,  though  Rev.  Civ.  Code, 
§  291,  providing  that  each  coterminous  owner  is  entitled  to  the  lateral 
support  which  his  land  received  from  the  adjoining  land,  subject  to 
th%  right  of  the  adjoining  owner  to  make  proper  excavations  on  using 
ordinary  care,  and  taking  reasonable  precautions  to  sustain  the  land, 
and  giving  previous  reasonable  notice  to  the  other  of  his  intention  to. 
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make  the  excavations,  and  aection  187,  defining  land  as  the  solid  ma- 
terial of  the  earth,  whatever  may  be  its  ingredients,  give  only  the  right 
to  damages  for  injuries  to  the  land  Itself,  and  not  to  buildings  placed 
thereon.     Hannicker  v.  Lepper,  372. 

4.  A  real  estate  broker  contracted  for  his  principal  to  purchase 
land  for  a  certain  amount  and  assume  the  incumbrances  as  part  of  the 
consideration.  The  record  of  the  mortgage  on  the  land,  while  showing 
the  rate  of  interest  ordinarily  borne  by  the  notes  secured  by  the  mort- 
gage, did  not  show  that  past-due  notes  and  installments  of  interest 
bore  an  increased  rate  of  interest.  The  broker  did  not  ascertain  this 
fact,  and  overpaid  the  vendor  in  consequence.  Held,  that  the  broker 
was  guilty  of  negligence,  rendering  him  liable  for  the  overpayment. 
Hinrlcks  v.  Brady,  599. 

NEGOTIABIiK  INSTKUMKNTS 

1.  Under  Rev.  Civ.  Code,  §  1255,  providing  that  a  contract  is  to 
be  interpreted  according  to  the  law  and  usage  of  the  place  where  it  is 
to  be  performed,  or  if  it  does  not  indicate  the  place  of  performance 
according  to  the  law  of  the  place  where  it  is  made,  the  negotiability 
of  a  note  payable  in  Boston  is  to  be  determined  according  to  the  law 
of  Massachusetts.     Barry  v.  Stover,  459. 

2.  Where  the  wife  of  a  loan  broker  knew  that  he  was  making 
loans  and  taking  securities  in  her  name,  and  transferring  the  same  by 
indorsement  without  any  objection  being  made  by  her,  and  a  note  and 
mortgage  were  taken  by  the  husband  in  the  wife's  name,  and  there- 
after transferred  by  him  for  a  valuable  consideration,  it  was  imma- 
terial whether  the  note  was  indorsed  by  her  or  her  husband.     Idem. 

NEW  TRIAL 

1.  An  order  for  a  new  trial,  granted  by  a  judge  who  did  not  pre 
side  at  the  trial,  does  not  carry  with  it  the  usual  presumption  under 
which  such  an  order  will  not  be  reversed,  except  in  case  of  an  abuse 
of  discretion.     Lavin  v.  Kreger,  80. 

2.  Where  a  new  trial  is  granted  by  a  judge  who  did  not  preside 
at  the  trial,  the  question  on  appeal  is  whether  the  court  erred.  Lavin 
v.  Kreger,  80. 

3.  Where  a  judge  who  did  not  preside  at  the  trial  granted  a  new 
trial  in  a  case  in  which  practically  the  only  witnesses  were  the  parties, 
and  their  testimony  was  conflicting  ,the  Supreme  Court  on  appeal  will 
not  disturb  the  order.     Lavin  v.  Kreger,  80. 

4.  Under  the  express  provisions  of  Rev.  Civ.  Code  Proc.  S  301, 
subd.  5,  a  new  trial  should  be  granted  for  excessive  damages,  if  the  re- 
covery is  so  excessive  as  to  clearly  indicate  that  the  verdict  was  given 
under  the  influence  of  passion  and  prejudice.     Davis  v.  Mining  Co.,  401. 

5.  Under  Rev.  Code  Cr.  Proc.  §  430,  subd.  4.  authorizing  a  new 
trial  when  the  verdict  has  been  decided  by  lot  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  the  jurors,  where  ac- 
cused specifically  alleged  in  his  application  for  a  new  trial  that  the 
verdict  was  secured  by  improper  conduct  of  the  trial  judge  in  stating 
that  the  jurors  would  be  kept  together  until  an  agreement  was  reach- 
ed, the  question  was  presented  to  the  trial  court  and  to  the  Appellate 
Court,  although  defendant  did  not  designate  such  ground  of  objection 
in  the  language  of  the  statute.     State  v.  Place,  489. 

6.  When  a  party  moves  for  a  new  trial  on  the  ground  of  miscon- 
duct of  a  jury,  he  must  aver  and  show  affirmatively  that  both  he  and 
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his   counsel   were   Ignorant   of   the   misconduct    until    after   the   trial. 
Grantz  v.  City  of  Deadwood,  495. 

7.  Under  Rev.  Code  Civ.  Proc.  1903,  §  301,  subd.  4,  authorizing 
a  new  trial  for  newly  discovered  evidence  which  could  not  with  reason- 
able diligence  have  been  discovered  and  produced  at  the  trial,  alleged 
newly  discovered  evidence  consisting  merely  of  an  additional  certified 
copy  of  a  document,  a  certified  copy  of  which  was  introduced  at  the 
trial,  and  photographic  reproductions  of  the  original,  did  not  require 
the  granting  of  a  new  trial;  there  being  no  showing  as  to  why  the  pho- 
tographic reproduction  was  not  obtained  in  time  for  the  trial,  and  no 
motion  for  a  continuance  having  been  made  to  enable  the  parties  to 
procure  such  reproduction.     In  re  McClellan  Estate,  500. 

8.  The  policy  of  the  law  is  to  require  a  party  to  be  diligent  in 
securing  his  evidence  when  the  cause  is  tried,  and,  when  alleged  newly 
discovered  evidence  is  merely  cumulative  and  unlikely  to  change  the 
result,  a  motion  for  a  new  trial  is  properly  denied.     Idem. 

9.  In  an  action  for  conversion,  where  the  jury  gave  a  verdict  in 
excess  of  the  amount  claimed  in  the  complaint,  the  court  properly  re- 
duced the  amount  of  the  judgment  instead  of  granting  a  new  trial. 
Mosteller  v.  Holborn,  545. 

10.  An  order  granting  or  refusing  a  new  trial  on  questions  of  fact 
in  a  criminal  case  is  so  peculiarly  within  the  discretion  of  the  trial 
court  that  it  will  not  be  disturbed  on  appeal,  in  the  absence  of  an  af- 
firmative showing  that  such  discretion  was  aJaused.  State  v.  Crowley, 
611. 

11.  In  order  to  secure  the  reversal  of  an  order  granting  accused 
a  new  trial,  a  stronger  showing  and  a  clearer  case  must  be  made  than 
is  required  to  reverse  an  order  overruling  such  motion.     Idem. 

12.  The  granting  or  refusing  of  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence  is  in  the  discretion  of  the  trial  court,  and  Its 
rulings  will  not  be  disturbed  in  the  absence  of  an  abuse  of  discretion. 
Grigsby  v.  Wolven,  624. 

13.  On  an  application  for  a  new  trial,  in  a  suit  to  quiet  title,  on 
the  ground  of  newly  discovered  evidence,  consisting  of  an  assignment 
for  the  benefit  of  creditors  executed  by  cgie  under  whom^the  successful 
party  claimed  title.  It  appeared  that  litigation  growing  out  of  the  as- 
signment had  been  had  in  the  courts  of  Wisconsin  and  South  Dakota, 
and  that  the  attorneys  for  the  applicant  had  knowledge  of  the  exist- 
ence of  the  assignment  prior  to  the  trial,  and  that  the  attorney  for  the 
applicant  had  been  acquainted  with  the  assignor  and  had  examined  his 
private  books  in  reference  to  his  land  transactions.  Held,  that  the  mo- 
tion was  properly  denied  on  the  ground  that  proper  diligence  had  not 
been  exercised  in  preparing  for  trial.     Grigsby  v.  Wolven,  624. 

14.  An  application  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  must  show  that  the  applicant  has  been  vigilant  in  the 
prepartlon  of  his  case  for  trial,  and  that  the  new  evidence  has  been 
discovered  since  the  trial,  and  that  the  same  could  not,  by  reasonable 
diligence,  have  been  produced  at  the  trial.     Idem. 

NOTICE 

(See,  Conditional  Sale,  1;  Contracts,  3;  Taxation,  9.  11,  12;  Waiver,  1.) 

1.  The  presence  of  a  party  wall  on  the  dividing  line  between  ad- 
joining lots  is  not  constructive  notice  to  a  purchaser  of  one  of  them,  so 
as  to  make  him  liable,  on  using  the  wall,  for  half  of  its  cost,  under  the 
unrecorded  contract  between  his  grantor  and  the  owner  of  the  other 
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lot,  whereby  each  conveyed  to  the  other  such  interest  in  the  land  to  be 
covered  by  the  wall  as  should  be  necessary  to  carry  out  the  agreement, 
and  either  was  authorized  to  build  the  wall,  the  other,  on  using  it,  to 
pay  half  the  cost.     Scottish-American  Mortgage  Co.,  v.  Russell,  42. 

2.  Where  an  elector  was  granted  leave  to  appear  and  defend  a 
contest  in  proceedings  for  the  removal  of  a  county  seat,  as  authorized 
by  Rev.  Pol.  Code,  §  1993,  and  served  notice  of  his  appearance  by  mail 
on  the  contestant's  attorneys,  as  authorized  by  Code  Civ.  Proc.  §  554, 
before  an  application  for  judgment  was  made  by  reason  of  the  default 
of  the  board  of  county  commissioners,  such  elector  was  entiled  to  eight 
days'  notice  of  the  application  for  judgment,  as  provided  by  Rev.  Code 
Civ.  Proc.  §  237,  made  applicable  to  contest  proceedings  by  Rev.  Pol. 
Code,  §  1999.     Griffin  v.  County  Commissioners,  142. 

3.  A  statutory  notice  of  an  election  contest,  which  recites  that 
the  grounds  upon  which  plaintiff  will  contest  defendant's  right  to  the 
office  and  upon  which  he  claims  the  office  for  himself  *'are  set  out  in 
the  hereunto  attached  complaint,  which  said  complaint  is  hereby  made 
a  part  of  this  notice,"  makes  the  complaint  a  part  of  the  notice  of  con- 
test, anu  the  recitals  thereof  should  be  considered  in  determining  the 
sufficiency  of  the  facts  upon  which  contestant  relies.  Murtha  v.  How- 
ard, 152. 

4.  In  an  action  to  recover  a  commission  claimed  to  be  due  plain- 
tiff on  the  sale  of  a  grader  manufactured  by  defendant,  a  notice  to  pro- 
duce, relied  on  as  the  basis  for  the  introduction  of  secondary  evidence 
of  certain  lost  letters,  directed  to  defendant  and  requiring  it  to  pro- 
duce on  the  trial  "all  letters  and  correspondence  had  between  you  and 
the  said  plaintiff  relevant  to  the  sale  of  a  road  grader  to  Split  Rock 
township,  in  said  county  and  state,  and  especially,"  etc.,  enumerating 
letters  written  on  or  about  certain  dates,  "all  of  said  letters  relating  to 
the  subject-matter  of  the  controversy  in  this  suit,"  etc.,  was  sufficiently 
specific.     Nelson  v.  National  Co.,  299. 

5.  The  Supreme  Court  will  take  judicial  notice  that  by  treaty 
stipiUations  certain  territory  within  the  state  has  been  set  apart  as  a 
reservation  for  Indians,  and  that  the  reservation  has  not  been  sub- 
divided or  allotted  to  the  Indians  in  severalty,  but  that  it  belongs  to 

them  as  a  tribe.     Peano  v.  Brennan,  342. 

< 

6.  A  purchaser  from  a  grantee  in  a  quitclaim  deed  is  not  a  bona 
fide  purchaser,  but  takes  with  notice  of  outstanding  equities.  Schmidt 
V.  Musson,   389. 

7.  Where  defendant  purchased  mortgaged  premises  subject  to  a 
mortgage  securing  a  non-negotiable  note,  on  the  faith  of  the  records 
showing  no  assignment  of  the  note  and  mortgage,  and  later  paid  the. 
sam  3  to  the  payee's  husband,  who  was  authorized  to  receive  payment, 
without  due  notice  of  the  assignment,  the  mortgage  was  unenforceable 
against  him  by  the  assignee.     Barry  v.  Stover,  459. 

8.  Rev.  Civ.  Code,  §  2035,  provides  that  an  inferior  lienor  may 
redeem  the  property,  as  the  owner  might,  from  the  superior  Hen,  and 
be  subrogated  to  all  benefits  of  the  superior  lien;  section  2451  defines 
constructive  notice  as  notice  imputed  by  law  to  one  not  having  actual 
notice;  and  section  2452  provides  that  every  person  who  has  actual 
notice  of  circumstances  sufficient  to  put  a  prudent  man  upon  inquiry 
as  lo  a  particular  fact,  and  who  omits  to  make  such  Inquiry  with  rea- 
sonable diligence,  is  deemd  to  have  constructive  notice  of  the  fact  it- 
self. A  second  mortgagee  paid  the  first  mortgagee  the  amount  due  him, 
but  no  assignment  or  indorsement  was  made  on  the  papers  delivered, 
and  no  assignment  of  the  mortgage  taken,  and  thereafter  the  second 
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mortgage  was  foreclosed  by  advertisement  and  plaintiff  purchased. 
Before  purchasing  he  made  inquiries  of  the  first  mortgagee,  who  stated 
that  his  mortgage  had  been  paid  and  satisfied;  but  plaintiff  did  not 
Inquire  who  had  paid  it.  Held,  that  plaintiff  had  constructive  notice 
of  the  rights  of  the  second  mortgagee  under  his  redemption.  Malm- 
berg  V.  Peterson,  587 

9.  The  complaint  in  claim  and  delivery  for  a  crop  raised  by  a 
lessee  on  tHe  leased  premises  alleged  that  plaintiff,  the  lessor,  claimed 
title  under  a  chattel  mortgage  executed  by  the  lessee  and  duly  record- 
ed. It  appeared  that  defendant  prior  to  the  time  he  levied  on  the 
crop  had  actual  notice  of  the  mortgage.*  Held, 'that  the  contention  that 
defendant  was  misled  by  the  claim  under  the  mortgage  was  without 
merit.     Lyon  v.  Phillips,  607. 

OFFICK  AND  OFFICERS 

1.  The  power  of  appointment  to  an  elective  office  is  exhausted 
when  once  exercised,  and  any  subsequent  appointment,  until  the  in- 
cumbent has  been  removed  or  the  office  has  become  vacant,  is  void. 
State  ex  rel  Helier  v.  Vincent,  90. 

2.  Rev.  Pol.  Code,  §  1814,  provides  that  appointments  to  fill 
vacancies  shall  "continue  until  the  next  general  election  •  •  ♦  and  a 
successor  is  elected  and  qualified."  The  incumbent  of  the  office  of 
sheriff  for  the  term  ending  January,  1905,  was  re-elected  in  November, 
1904,  for  a  full  term  of  two  years.  He  died  December  7,  1904.  The 
county  commissioners  appointed  one  to  fill  the  unexpired  term  "until 
January  1,  1905,  or  until  his  successor  is  appointed  or  qualified." 
Held,  that  the  appointee  was  entitled  to  the  office  until  the  next  gen- 
eral election  at  which  the  vacancy  could  be  filled  and  a  successor  elect- 
ed and  qualified.     Idem. 

FARTXERSHIPS 

(See,  Practice,  27.) 

PLEADINGS 

(See,  Notice,  9.) 

1.  A  statutory  notice  of  an  election  contest,  which  recites  that 
the  grounds  upon  which  plaintiff  will  contest  defendant's  right  to  the 
office  and  upon  which  he  claims  the  office  for  himself  "are  set  out  in 
the  hereunto  attached  complaint,  which  said  complaint  is  hereby  made 
a  part  of  this  notice,"  makes  the  complaint  a  part  of  the  notice  of  con- 
test, and  the  recitals  thereof  should  be  considered  in  determining  the 
sufficiency  of  the  facts  upon  which  contestant  relies.  Murtha  v.  How- 
ard, 152. 

2.  In  a  suit  to  enforce  specific  performance  of  a  contract  to  con- 
vey land  to  plaintiff,  the  complaint  alleged  that  the  parties  contracted 
In  writing,  whereby  defendant  agreed  to  sell  and  convey  to  plaintiff 
the  premises  described  in  the  complaint  for  a  certain  price;  that  plain- 
tiff had  tendered  such  sum,  and  performed  all  the  conditions  of  the 
contract  by  him  to  be  performed,  and  requested  a  conveyance;  that  de- 
fendant refused  to  convey,  and  that  plaintiff  was  ready  and  willing  to 
comply  with  the  contract;  but  that  defendant  had  notified  plaintiff  that 
defendant  repudiated  it  and  would  not  be  bound.  Held,  that  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action  as  against 
an  objection  at  the  trial.     Herman  v.  Winter,  196. 

3.  Where  defendant  did  not  plead  an  estoppel  either  in  its  orig- 
inal answer  or  by  amendment  thereto  as  a  defense  to  the  action,  it 
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could  not  avail  itself  thereof  though  the  evidence  established  such  de- 
tense.     McQueen  v.  Bank,  378. 

4.  An  allegation  that  cetain  cattle  claimed  to  belong  to  plaintiff 
were  included  in  defendant's  mortgage  executed  by  plaintiff's  husband 
and  his  partner  with  plaintiff's  knowledge  was  insufficient  as  a  plea  of 
estoppel.     Idem. 

5.  Rev.  Code  Civ.  Proc.  1903,  §  119,  provides  that  ^  complaint 
shall  contain  a  plain  and  concise  statement  of  the  facts  constituting 
the  cause  of  action  without  unnecessary  repetition,  and  a  demand  of 
the  relief  to  which  plaintiff  supposes  himself  entitled,  and  that  if  a  re- 
covery of  money  is  demanded,  'the  amount  thereof  shall  be  stated.  A 
complaint  for  work  and  labor  alleged  that  defendant  was  indebted  to 
plaintiff  in  the  sum  of  |735,  for  that  defendant  employed  plaintiff  to 
work  on  a  certain  mine  on  February  18,  1900,  and  that  he  continued 
so  to  work  until  October  21st  of  the  same  year,  245  days,- at  $3  a  day; 
that  no  part  of  the  amount  had  been  paid,  except  $100;  and  that  there 
was  still  due  plaintiff  the  amount  of  $635.  which  is  unpaid.  Held« 
that  the  complaint  was  not  demurrable  for  failure  to  state  that  the 
labor  was  performed  at  defendant's  instance  and  request,  for  failure 
to  allege  an  implied  promise  to  pay,  that  defendant  was  the  owner  of 
the  mine,  that  plaintiff's  services  were  of  the  value  of  |3  a  day,  or  that 
defendant  agreed  to  pay  such  amount.     Corcoran  v.  Halloran,  384. 

6.  Where,  in  an  action  for  work  and  labor  on  a  mine,  plaintiff 
alleged  that  he  had  worked  245  days  at  $3  per  day,  such  allegation 
was  in  effect  an  allegation  that  his  services  were  of  the  value  of  |3  a 
day,  and,  being  denied,  it  was  proper  in  support  thereof  for  him  to 
prove  that  ordinary  miners'  wages  were  $3  per  day.     Idem. 

7.  The  complaint  in  claim  and  delivery  must  allege  that  plaintiff 
is  the  owner  of  the  property,  or  has  some  special  interest  therein,  or 
right  to  the  possession  thereof.     Kierbow  v.  Young,  414. 

8.  The  complaint  in  claim  aijd  delivery  must  describe  the  prop- 
erty so  that  it  can  be  identified  by  the  officer  serving  the  process,  and 
enable  defendant  to  know  what  property  he  is  charged  with  detaining, 
and  fi  description  of  the  property  as  "goods,  wares,  and  merchandise" 
to  a  specified  amount  is  insufficient.     Idem. 

9.  A  complaint  on  a  fire  policy  alleged  that  plaintiffs  had  duly 
fulfilled  and  performed  all  the  conditions  and  requirements  of  the  pol- 
icy on  their  part;  that  plaintiffs  immediately  after  the  fire  gave  de- 
fendant written  notice  thereof  and  of  the  loss,  and  on  October  8,  1903, 
and  within  60  days  after  the  fire,  rendered  to  defendant  a  written 
statement  and  proof  of  loss  as  mentioned  in  the  policy.  The  complaint 
also  alleged  that  more  tjhan  60  days  had  elapsed  since  the  fire  and  as- 
certainment by  defendant  of  the  amount  of  the  loss.  Held  that,  in  the 
absence  of  a  demurrer,  such  allegations  should  be  construed  as  equiv- 
alent to  an  allegation  that  the  required  proofs  of  loss  had  been  fur- 
nished more  than  60  days  prior  to  the  commencement  of  the  action. 
Nerger  v.  Fire  Association,  419. 

10.  Rev.  Code  Civ.  Proc.  §  136,  provides  that  in  construing  a 
pleading,  its  allegations  shall  be  liberally  construed.  The  complaint  In 
an  action  on  a  contract  set  out  a  copy  thereof  whereby  defendant  took 
from  plaintiff  an  option  on  certain  real  estate,  for  $300  until  a  speci- 
fied time,  with  a  provision  that  if,  at  the  end  of  that  time,  defendant 
failed  to  make  a  deal  that  would  yield  plaintiff  $300  over  the  price 
plaintiff  had  paid,  defendant  should  pay  plaintiff  $300,  and  It  was  al- 
leged that  plaintiff  had  performed  all  the  conditions  on  his  part,  but 
that  defendants  had  not  sold  or  disposed  of  the  land,  and  had  failed 
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to  !:ay  as  rdquired,  notwithstanding  demand.     Held,  that  there  was  no 
.  error  in  overruling  an  objection  to  the  introduction  of  evidence  on  the 
ground  that  the  complaint  did  not  show  a  cause  of  action.     Schriner 
V.  Dickinson,  433. 

11.  An  owner  conveyed  land  and  mining  ground  to  a  grantee  to 
secure  him  against  loss  resulting  from  his  signing  a  ball  bond.  The 
bond  was  forfeited  and  the  grantee  paid  it.  He  then  sold  the  mining 
ground  for  a  sum  in  excess  of  the  bond.  The  owner  sold  the  mining 
ground  to  a  third  person,  who  purchased  the  land  at  a  delinquent  tax 

.  sale.  Held,  that,  in  a  suit  by  a  grantee  to  quiet  title,  the  third  person 
was' entitled  to  set  up  the  facts,  and  demand  as  a  counterclaim  an  ac- 
counting, together  with  an  anullment  of  the  deed  conveying  the  land, 
under  Rev.  Code  Civ.  Proc,  §  127,  authorizing  a  defendant  to  set  up 
as  a  counterclaim  a  claim  arising  out  of  the  transaction  set  forth  as 
the  foundation  of  plaintiffs  claim,  and  section  681,  providing  that  in 
actions  for  real  property,  on  which  improvements  have  meen  made, 
the  value  thereof  must  be  allowed  as  a  counterclaim,  did  not  limit  the 
recovery  to  the  value  of  Improvements.     Danielson  v.  Rua,  478. 

12.  A  complaint  in  claim  and  delivery  to  recover  a  Crop  raised  by 
a  lessee  on  the  leased  premises,  which  alleges  a  right  of  possession  of 
the  crop  in  plalntlfC  under  the  lease,  and  also  under  a  chattel  mortgage 
executed  by  the  lessee,  does  not  set  up  inconsistent  causes  of  action  so 
as  to  require  plaintiff  to  elect  on  which  cause  he  will  proceed  to  trial. 
Lyon  V.  Philip,  607. 

13.  A  complaint  of  a  subcontractor  for  the  enforcement  of  his  Hen 
alleged  the  ownerhsip  of  the  property  in  the  alternative.  Defendant 
did  not  demur  nor  object  to  the  Introduction  of  evidence  and  entered 
into  a  stipulation  as  to  the  ownership.  Held,  that  the  objection  was 
not  available  on  appeal.     Burgl  v.  Rudgers,  646. 

PRACTICE 

(See,  Corporations,  1;    Instructions  to  Jury,  16;    Indictment,  4;    Ver- 
dict. 5,  6;    Evidence,  14;    Interest,  2,  3;    Notice,  4.) 

1.  It  may  not,  on  appeal,  be  objected  that  the  oral  agreement  by 
which  It  was  found  that  a  written  contract  was  altered  was  not  exe- 
cuted, and  therefore  not  such  as  Rev.  Civ.  Code,  §  1287,  authorizes  a 
written  contract  to  be  altered  by^  defendants  not  having  objected  on 
that  ground  when  evidence  of  the  alteration  was  Introduced,  and  not 
having  raised  the  question  on  the  motion,  for  new  trial.  Barton  v. 
Koon,  8. 

2.  Where  an  answer  is  sufficient  to  admit  evidence  that  defend- 
ant is  of  weak  mind,  and  incapacitated  from  attending  to  business,  the 
admission  of  evidence  of  defendant's  total  mental  incapacity  does  not 
necessitate  an  amended  answer  to  conform  to  the  evidence,  and  permit- 
ting the  filing  of  such  an  answer  is  not  prejudicial  to  plaintifC.  Miller 
v.  Tjexhus,  12. 

3.  Under  Rev.  Code  Civ.  Proc.  §  151,  authorizing  vacation  of  a 
judgment  taken  against  one  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  it  would  not  be  justified,  where  the  sum- 
mons was  regularly  served,  and  defendant  read  it,  and  neglected  to 
consult  counsel,  answer,  or  appear,  and  the  case  was  regularly  tried 
ana  verdict  rendered  for  plaintiff  on  all  the  issues,  and  no  fraud  was 
practiced  on  defendant  or  attempt  made  to  deceive  him,  though  plain- 
tiff's attorney,  when  applied  to,  told  defendant  he  could  give  him  no 
information  in  regard  to  the  case,  and  no  complaint  was  filed  till  after 
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that  time,  and  defendant  makes  affidavit  that  he  made  a  settlement 
with  plaintiff;  this  being  denied  by  counter  affidavits  of  plaintiff  and 
another.     Kjetland  v.  Pederson,  59. 

4.  There  is  no  error  in  refusing  defendant  a  continuance  for  ab- 
sence of  associate  counsel;  defendant's  attorney  of  record,  who  had 
participated  actively  in  each  of  the  two  preceding  trials  and  on  the 
motions  for  new  trial,  which  had  been  granted,  and  who  was  familiar 
with  and  competent  to  try  the  case,  being  present.  Wheaton  v.  In- 
surance Co.,  62. 

5.  Where,  in  an  action  on  a  note,  defendant  claimed  that  he  had 
made  a  partial  payment  thereon,  and  plaintiff  admitted  on  cross-exam- 
ination, that  defendant  had  paid  him  a  specified  sum,  it  was  proper, 
on  re-direct  examination,  to  allow  him  to  testify  that  the  payment  was 
made  for  work  performed  and  that  there  was  that  amount  due  on  that 
account.     Herbert  v.  Herbert,  85. 

6.  Where,  in  an  action  on  a  note,  plaintiff  claimed  that  the  sum 
paid  him  was  paid  for  work  done  and  not  as  a  partial  payment  on  the 
note,  as  alleged  by  defendant,  and  defendant  testified  that  plaintiff 
was  a  poor  workman  and  did  not  do  as  much  work  as  others  employed 
for  less  wages  than  that  claimed  by  plaintiff,  it  was  proper  to  permit 
plaintiff  to  prove,  in  rebuttal,  that  he  did  more  work  than  the  others. 
Idem. 

7.  An  objection  to  the  admissibility  of  evidence  must  be  made 
before  the  question  eliciting  the  evidence  is  answered,  unless  the  an- 
swer is  not  responsive,  in  which  case  a  motion  to  strike  It  out  for  that 
reason  Is  proper.     Idem. 

8.  Where,  In  an  action  on  a  note,  plaintiff  claimed  that  a  sum 
paid  him  was  paid  for  work  performed,  and  not  as  a  partial  paymen^t 
on  the  note,  as  alleged  by  defendant,  and  defendant  testified  that  plain- 
tiff w&s  a  poor  workman,  It  was  not  error  to  permit  plaintiff  to  testify 
that  defendant  found  no  fault  with  the  work.     Idem. 

9.  Where  an  elector  was  granted  leave  to  appear  and  defend  a 
contest  In  proceedings  for  the  removal  of  a  county  seat,  as  authorized 
by  Rev.  Pol.  Code,  §  1993,  and  served  notice  of  his  appearance  by  mall 
on  the  contestant's  attorneys,  as  authorized  by  Code  Civ.  Proc.  §  554, 
before  an  application  for  judgment  was  made  by  reason  of  the  de- 
fault of  the  board  of  county  commissioners,  such  elector  was  entitled 
to  eight  days'  notice  of  the  application  for  judgment,  as  provided  by 
Rev.  Code  Civ.  Proc.  §  237,  made  applicable  to  contest  proceedings  by 
Rev.  Pol.  Code,  §  1999.     Griffin  v.  County  Commissioners.  142. 

10.  Where  It  Is  contended  that  the  evidence  Is  insufficient  to  jus- 
tify the  findings,  appellant's  counsel  must  point  out  In  his  brief  partic- 
ular portions  of  his  abstract,  giving  the  folios  thereof,  which  de  deems 
Insufficient  to  justify  such  findings,  as  well  as  in  his  assignments  of 
errors,  as  provided  by  Supreme  Court  Rule  29.     Idem. 

11.  Laws  1903,  p.  250,  c.  190,  §  7,  makes  It  a  misdemeanor  to 
peddle  without  a  license,  and  Imposes  a  fine  for  so  doing.  Rev.  Pen. 
Code,  §  3,  defines  a  public  offense  as  an  act  or  omission  forbidden  by 
law,  punishable  by  fine,  etc.  Rev.  Code  Civ.  Proc.  §  15,  defines  a  crim- 
inal action  as  one  prosecuted  by  the  state  against  a  person  charged 
with  a  public  offense  for  the  punishment  thereof.  Rev.  Code  Cr.  Proc. 
§  479,  provides  that  the  mode  of  review  In  criminal  actions  shall  be 
by  writ  of  error.  Held,  that  a  review  of  a  conviction  under  Laws  1903, 
p.  250,  c.  190,  §  7,  could  only  be  had  by  writ  of  error,  and  not  by  ap- 
peal:   the  conviction  being  In  a  crlmnal  action.     State  v.  Cram,  159. 
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12.  Under  Code  Civ.  Proc.  §  289,  providing  that,  if  the  report  of 
a  referee  is  acepted  by  the  court,  judgment  may  be  entered  thereon 
eight  days  after  written  notice  of  the  filing  of  the  report,  a  judgment 
entered  of  record  on  the  16th  day  of  September  was  not  premature, 
where  notice  of  the  filing  of  the  report  was  served  on  September  6th, 
preceding.     Wood  v.  Mining  Co.,  161. 

13.  In  an  action  to  quiet  title,  instituted  in  1898,  defendant 
claimed  fee-simple  ownership  under  a  quitclaim  deed,  dated  May  24, 
1893,  which  he  ought  to  have  known  was  intended  to  operate  as  a 
mortgage.  In  March,  1902,  a  judgment  for  defendant  was  reversed, 
and  a  new  trial  ordered,  because  of  the  court's  failure  to  find  whether 
the  instrument  was  fraudulent  as  against  the  creditors.  Held,  that 
defendant  was  not  entitled  to  amend  his  answer,  under  an  order  obtain- 
ed in  February,  1903,  so  as  to  pray  for  the  foreclosure  of  the  quit- 
claim deed  as  a  mortgage.     Murphy  v.  Bank,  178. 

14.  The  failure  to  serve  and  settle  a  bill  of  exceptions  within  the 
time  prescribed  by  the  statute  is  no  ground  for  dismissing  an  appeal. 
The  only  remedy  is  a  motion  to  strike  the  bill  of  exceptions  from  the 
record.     Schlachter  v.  Church,  186. 

15.  Inasmuch  as  by  Code  Civ.  Proc.  §  646,  one  having  interest  in 
property  sold  under  mortgage  foreclosure  may  redeem  his  interest, 
one  having  an  interest  in  property  sold  under  foreclosure  and  made  a 
aefendant  in  the  proceedings  cannot  claim  that  there  is  a  defect  of 
parties  because  others  having  interests  are  not  made  parties.  Philip 
V.  Stearns,  220. 

16.  A  wholesale  grocer  residing  in  the  state  and  who  is  engaged 
in  purchasing  and  selling  goods  in  this  and  other  states  and  countries 
is  entitled  to  attack  the  validity  of  Laws  1905,  p.  161,  c.  114,  entitled 
**An  act  to  provide  for  a  state  food  and  dairy  department,  to  prevent 
the  aaulteration,  misbranding  and  imitation  of  foods,"  etc.  Jewett 
Bros.  v.  Small,  232. 

17.  Plaintiff  instituted  an  action  by  personal  service  of  a  money 
demand  summons  and  sworn  complaint,  in  which  notjice  was  given  of 
the  amount  demanded.  On  the  failure  of  defendant  to  answer,  plain- 
tiff complied  with  the  statute  providing  that,  in  an  action  on  contract 
for  money  only,  plaintiff  may  file  proof  of  personal  service  summons 
and  complaint,  and  that  no  answer  has  been  received.  Held,  that  a  de- 
fault judgment  was  properly  entered,  though  the  complaint  was  veri- 
fied by  counsel.     Gordon  v.  Gordon,  276. 

1 8.  Where,  in  an  action  commenced  by  personal  service  of  a 
money  demand  summons  and  sworn  complaint,  in  which  notice  was 
given  of  the  amount  demanded  according  to  a  contract  binding  a  hus- 
band, defendant,  to  pay  a  specified  sum  to  his  wife,  plaintiff,  on  their 
final  separation,  as  her  share  of  the  husband's  property,  defendant  did 
not  answer,  the  contract,  on  being  introduced  in  evidence,  proved  the 
amount  recoverable  for  which  judgment  by  default  might  be  entered. 
Idem. 

19.  A  contention  that  the  action  is  barred  by  limitations  is  not 
before  the  Supreme  Court  for  review,  where  it  does  not  aflarmatively 
appear  from  the  record  when  the  action  was  commenced,  nor  that  the 
limitation  period  lapsed  before  the  commencement  of  the  action. 
Bruce  v.  Wanzer,  278. 

20.  In  a  suit  to  foreclose  a  trust  deed,  permitting  the  amendment 
of  the  complaint  by  setting  up  assignments  of  the  trust  deed  to  plain- 
tiff executed  after  the  commencement  of  the  action,  and  admitting 
such  assignments  in  evidence,  if  erroneous,  was  not  reversible  error. 


Digitized  by 


Google 


700  INDEX 


where  the  evidence  showed,  Independently  of  the  assignments  in  ques- 
tion, that  Dlaintiff  was  the  owner  and  holder  of  the  note  and  trust 
deed.     Sprague  v.  Lovett,  328. 

21.  Where  an  order  of  the  lower  court  granting  a  new  trial,  after 
v?rdlct  for  plaintiff,  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings,  an  order  of  the  lower  court  making  the  judgment  of  the 
Supreme  Court  its  judgment,  vacating  the  order  granting  a  new  trial, 
directing  that  the  verdict  be  re-entered,  that  the  motion  for  new  trial 
be  oenied,  and  that  plaintiff  have  judgment,  is  proper.  Stafford  v. 
Lievinger,  333. 

22.  An  affidavit  for  a  continuance  on  the  ground  of  the  absence 
of  witnesses,  which*  avers  that  the  applicant  "has  not  been  able  to  pro- 
cure his  witnesses  to  go  to  trial,*'  is  insufficient,  because  failing  to 
show  any  diligence  to  procure  the  attendance  of  the  witnesses  or  their 
depositions.     Deere  &  Webber  Co..  v.  Hinckley,  359. 

23.  As  a  general  rule,  a  plaintiff  has  an  absolute  right  to  dismiss 
an  action,  where  no  counterclaim  has  been  interposed  and  there  is  no 
special  reason  why  the  dismissal  should  not  be  permitted.     Idem. 

24.  An  objection  to  evidence  on  the  ground  that  it  is  incompe- 
tent is  insufficient  to  justify  a  review  of  an  adverse  ruling  on  appeal. 
Davis  V.  Mining  Co.,  399. 

25.  The  overuling  of  an  objection  to  a  question  was  harmless, 
where  the  same  facts  had  been  testified  to- by  another  witness  without 
objection.     Idem. 

26.  Where  the  answer  to  a  question  was  not  responsive,  the  rem- 
edy of  the  adverse  party  was  by  motion  to  strike  on  that  ground.     Id. 

27.  Under  Rev.  Code  Civ.  Proc.  §  136,  providing  that,  In  the  con- 
struction of  a  pleading  for  the  purpose  of  determining  its  effect,  its 
allegations  shall  be  liberally  construed  with  a  view  to  substantial  jus- 
tice between  the  parties,  a  party,  who  fails  to  test  the  sufficiency  of 
an  amendable  complaint  by  demurrer  but  answers  to  the  merits,  can- 
not demand  a  reversal  on  the  ground  that  his  general  objection  to  the 
introduction  of  any  evidence  because  the  complaint  did  not  state  a 
cause  of  action  was  overruled  by  the  trial  court.  Nerger  v.  Fire  Asso- 
ciation, 419. 

2S.  Defendant,  in  an  action  by  a  firm  doing  business  under  a 
name  not  disclosing  the  Individuals  composing  it,  having  ample  appor- 
tuBity  to  ascertain  that  no  certificate  showing  such  names,  etc.,  had 
been  filed,  as  required  by  Rev.  Civ.  Code,  §§  1762,  1764,  making  the 
fllinp:  thereof  a  condition  precedent  to  the  firm's  right  to  sue,  but  au- 
thorizing the  filing  thereof  at  any  time,  answered  to  the  merits  and 
waited  until  the  cause  had  been  nearly  reach  for  trial,  when  it  prayed 
leave  to  file  an  amended  answer  raising  the  objection  that  no  such 
certificate  had  been  filed.  Held  that,  the  proposed  amendment  being 
merely  a  plea  in  abatement,  the  denial  thereof  was  not  an  abuse  of  the 
trial  court's  discretfon.     Nerger  v.  Fire  Asociation,  420. 

29.  Where  an  action  was  brougt  in  South  Dakota  to  foreclose  a 
mortgage  securing  a  note  payable  in  Massachusetts  the  court  would  ad- 
minister the  lex  fori  in  determining  what  constituted  a  valid  defense 
to  the  action,  though  the  validity  and  Interpretation  of  the  contract 
was  controlled  by  the  law  of  the  foreign  state.     Barry  v.  Stover,  459. 

30.  The  venue  of  an  offense  is  a  matter  of  fact,  which  must  be 
proved  as  laid  in  the  indictment  or  information.    State  v.  Crowley,  611. 

31.  Code  Civ.  Proc.  §  9o,  provides  that  the  court  may  determine 
any  controversy  between  the  parties  when  it  can  be  done  without  prej- 
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udice  to  the  rights  of  others,  etc.  In  a  suit  to  quiet  title,  plaintiff 
claimed  title  by  virtue  of  a  conveyance  from  the  fee  oWner,  and  defend- 
ant claimed  title  by  virtue  of  a  tax  deed.  Held,  that  a  mortgagee  was 
not  a  necessary  party.     Grigsby  v.  Wolven,  624. 

32.  Where  a  cross-complaint  for  foreclosure  of  a  subcontractor's 
lien  was  in  two  counts,  and  one  of  them  contained  correct  allegations 
as  to  the  ownership  of  the  property  a  demurrer  to  the  whole  pleading 
was  properly  overruled.     Burgi  v.  Rudgers,  646. 

PRINCIPAL   ANJD   AG£NT 

(See,  Insurance,  14;    Brokerage,  1-2.) 

1.  Under  the  express  provisions  of  Rev.  Civ.  Code,  §  1238,  an 
agreement  for  the  sale  of  real  property  made  by  an  agent  is  invalid 
unless  the  authority  of  the  agent  be  in  writing  subscribed  by  the  party 
to  be  charged.     Dal  v.  Fischer,  426. 

2.  Where  the  wife  of  a  loan  broker  permitted  him  to  take  and 
transfer  notes  and  securities  in  her  name,  she  was  bound  by  his  act  in 
receiving  payment  from  a  mortgagor  who  executed  a  non-negotiable 
note  and  mortgage  to  her,  which  her  husband  transferred  to  another. 
Barry  v.  Stover,  459. 

PROHIBITION 

(See,  Capitol  Commission,  2.) 

1.  .  A  proceeding  in  prohibition  to  prevent  the  state  capitol  com- 
mission, created  by  Laws  1905,  p.  275,  c.  163,  from  executing  certain 
contracts,  impliedly  admits  the  legal  existence  of  the  commission,  and 
hence  does  not  properly  raise  the  question  of  the  unconstitutionality 
of  the  statute  as  a  whole;  quo  warranto  being  the  appropriate  remedy 
if  the  legal  existence  of  the  commission  is  sought  to  be  denied.  Daven- 
port V.  Capitol  Commissioners,  567. 

2.  Laws  1905,  pp.  275-277,  c.  163,  §§  2,  3,  created  the  state  cap- 
itol commission,  and  authorized  It  to  procure  the  construction  of  a  cap- 
itol building,  but  provided  that  no  debt  should  be  created  in  excess  of 
the  amount  of  cash  in  the  state  capitol  building  fund.  The  commis- 
sion prepared  plans  for  one  wing  of  a  capitol  building,  T>ut  advertised 
for  separate  bids  on  different  portions  as  it  might  deem  proper.  Held 
that,  though  the  fund  on  hand  was  insufficient  to  pay  the  expense  of 
erecting  the  entire  wing  according  to  the  plans  adopted  by  the  commis- 
sion, nevertheless  prohibition  would  not  lie  at  the  suit  of  a  taxpayer 
to  restrain  the  execution  of  the  contract,  since  the  various  contracts 
might  be  executed  separately  without  exhausting  the  funds  on  hand, 
and  it  would  not  be  presumed  that  the  commission  would  exceed  its 
authority.     Idem. 

PUBLIC    LANDS 

1.  Where  a  timber  culture  entryman  on  public  lands  dies  before 
he  completes  the  period  of  occupancy  and  receives  a  patent,  his  heirs 
succeed  to  his  rights,  and  on  making  proof  take  title  as  purchasers 
from  the  government,  and  not  by  descent;  and  this  is  true,  even 
though  the  entryman's  administrator  uses  money  of  the  estate  to  com- 
mute the  entry.     Gould  v.  Tucker,  226. 

2.  Where  a  timber  culture  entryman  on  public  lands  dies  before 
he  completes  the  period  of  occupancy  and  receives  a  patent,  and  leaves 
no  heirs,  the  land  is  open,  as  part  of  the  public  domain,  for  occupancy 
by  any  qualified  homesteader.     Idem. 
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•  3.  The  only  interest  in  government  land  that  the  United  States 
can  convey  by  patent  under  the  timber  culture  act  is  an  estate  free 
from  all  involuntary  liens  and  debts  of  the  patentee  contracted  prior  to 
the  issuance  of  the  final  certificate.     Idem. 

4.  Under  Rev.  St.  U.  S.  §  2448  [U.  S.  Comp.  St.  1901,  p.  1512], 
declaring  that  if  an  entryman  of  public  land  dies  before  receiving  a 
patent",  title  to  the  land  shall  inure  to  the  heirs  as  if  the  patent  had 
issued  during  the  life  of  the  entryman,  the  heirs  of  an  enti-yman  who 
dies  before  receiving  a  patent  take  the  land  subject  to  specific  liens 
voluntarily  placd  thereon  after  th*e  making  of  final  proof,  but  not  to 
debts  created  before  this  time.     Idem. 

REAL   PROPERTY 

1.  The  provision  in  a  contract  between  the  owners  of  adjoining 
lots,  authorizing  either  to  build  a  party  wall  on  the  line,  the  other, 
when  using  it,  to  pay  half  the  cost,  "and  the  said  parties  hereby  con- 
vey to  each  other  such  interest  in  the  land  to  be  covered  by  said  party 
wall  as  may  be  necessary  to  carry  out  the  terms  of  this  agreement," 
does  not  convey  a  fee  simple,  but  merely  gives  an  easement.  Scottish- 
American  Mortgage  Co.,  v.  Russell,  42. 

2.  The  validity  of  a  contract  affecting  real  property  should  be  de- 
termined by  the  law  of  the  state  in  which  it  is  situate  and  where  it  was 
to  be  performed,  and  not  by  the  law  of  the  place  where  it  was  exe- 
cut?d.     Dal  V.  Fischer,  426. 

RESCISSION 

1.  Where  a  contract  for  the  sale  of  a  threshing  outfit  contained 
a  written  warranty  that  the  machine  was  well  made  and  of  good  ma- 
terial, and  the  title  and  right  of  possession  was  retained  in  the  vendors 
until  full  settlement  was  made  therefor,  the  contract  did  not  consti- 
tute an  immediate  sale,  but  was  only  an  agreement  for  sale  with  a 
warranty  and  right  of  inspection  and  rescission  for  a  breach  of  con- 
tract, as  provided  by  Rev.  Civ.  Code.  §§  1299,  1301,  1339,  1340.  Bas- 
kerville  v.  Johnson,  88. 

2.  Where  a  contract  for  the  sale  of  a  threshing  outfit  warranted 
the  same  to  be  well  made  and  of  good  material,  and  on  a  delivery  be- 
ing tendered  it  appeared  that  most  of  the  machine  was  apparently  old, 
out  of  order,  and  put  together  in  a  bungling  manner,  the  buyers  were 
justified  in  refusing  to  accept  the  same  and  in  rescinding  the  entire 
contract.     Idem. 

RECORDS 

1.  In  case  of  a  conflict  between  appellant's  abstract  and  rer 
spondent's  additional  abstract,  the  Supreme  Court  may  examine  the 
original  recoi-d.     Wood  v.  Mining  Co.,  161. 

RES    Jl'DICATA 

1.  Rev.  Code  Civ.  Proc.  §  675,  provides  that  an  action  may  be 
broughf  by  any  person  against  another  who  claims  an  estate  or  interest 
in  real  property  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim.  Section  678  provides  that,  in  an  action  brought  by  a 
person  out  of  possession  of  real  property  to  determine  an  adverse 
claim  or  an  interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defendants,  and,  if 
the  judgment  be  for  the  plaintiff,  he  may  have  a  writ  for  the  posses- 
sion of  the  premises,  as  against  the  defendant  in  the  action  against 
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whom  the  judgment  has  passed.  Held,  that,  where  the  title  to  the 
property  is  in  Issue,  an  adjudication  in  favor  of  either  party  as  to  such 
title  will  necessarily  be  a  bar  to  an  action  as  to  any  title  claimed  by 
either  party  at  the  time  of  the  commencement  of  the  action.  Remil- 
liard  v.  Authler,  290. 

2.  Where  plaintifC,  in  an  action  to  quiet  title  to  land,  had  in  a 
former  action  against  the  same  party  alleged  title  in  himself,  and  the 
title  was  p:it  in  issue  by  defendant's  answer  and  defendant  pleaded 
that  he  was  seised  in  fee  and  entitled  to  the  property,  the  title  to  the 
property  was  directly  in  issue,  so  that  plaintiff  could  not  in  the  subse- 
quent action  assert  a  title  against  the  defendant  as  heir,  which  he 
failed  to  assert  in  the  former  action,  whether  the  failure  was  the  re- 
sult of  inadvertence  or  otherwise.     Idem. 

0.  Where,  in  an  action  to  quiet  title,  the  court  found  that  the 
plaintifT  had  in  a  former  action  against  the  same  defendant  alleged 
that  plaintiff  was  the  owner  of  the  premises,  and  that  the  defendant 
denied  such  ownership  and  pleaded  that  he  was  seised  in  fee  and  that 
the  judgment  in  the  former  action  was  based  mainly  on  that  issue, 
holding  that  the  defendant  in  that  action  was  the  owner  and  the  plain- 
tiff was  not  the  owner  of  the  property,  the  title  of  the  respective  par- 
ties was  directly  in  issue,  and  the  fact  that  other  issues  were  involved 
in  the  trial  was  immaterial  on  the  question  of  estoppel  in  the  subse- 
quent action.     Idem. 

SCHOOLS  AND  SCHOOL  DISTRICTS 

1.  As  Rev.  Pol.  Code,  ♦§  2327,  which  provides  for  the  appoint- 
ment of  commissioners  for  the  formation  of  a  school  district  from  the 
parts  of  two  or  more  counties,  contemplates  the  organization  of  dis- 
tricts embracing  territory  of  two  adjacent  counties,  section  2410,  as 
amended  by  Laws  1903,  p.  150,  v.  133,  which  provides  that  territory 
outside  of  the*  limits  of  any  independent  school  district,  but  adjacent 
thereto,  may  be  attached  thereto,  and  territory  within  the  limits  of 
an  independent  district  and  adjacent  to  any  school  district  may  be  at- 
tached to  the  district,  authorizes  the  detaching  of  territory  from  an 
independent  district  in  one  county  and  attaching  it  to  a  district  in 
another  county.     School  District  v.  School  District,  349. 

2.  Where,  in  proceedings  to  detach  territory  from  one  school  dis- 
trict and  attach  it  to  another,  the  circuit  court,  on  appeal  from  the  ac- 
tion of  the  committee  provided  for  by  Rev.  Pol.  Code,  §  2410,  as 
amended  by  Laws  1903,  p.  150,  c.  133,  providing  for  the  annexation 
and  detachment  of  territory  of  school  districts,  tried  the  case  de  novo, 
and  adjudicated  the  question  of  the  division  of  the  property  of  the 
districts,  the  question  whether  the  action  of  the  committee  adjusting 
the  property  of  the  districts  was  proper  was  immaterial.     Idem. 

SEALED  INSTRUMENTS 

1.  A  mortgage  reciting  that  it  is  executed  under  "hand  and  seal," 
and  bearing  the  word  "Seal"  after  the  name  of  the  mortgagor,  con- 
stitutes a  sealed  instrument,  within  the  statute  of  limitations  barring 
actions  on  sealed  instruments  in  20  years;  It  not  being  necessary  that 
a  seal  be  Impressed  upon  wax  or  on  any  other  adhesive  substance. 
Philip  V.  Stearns,  221. 

SERVICE] 

1.  Under  Code  Civ.  Proc.  §  554,  authorizing  service  of  notices 
by  mail  where  the  person  making  the  same  and  the  person  on  whom 
it  is  made  reside  in  different  places  between  which  there  is  a  regular 
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mail  communication,  such  service,  when  authorized,  is  complete  from 
the  time  the  paper  to  be  served  is  deposited  in  the  post  ofl^e,  properly 
addressed  and  stamped,  though  never  received.  Griffin  v.  County  Com- 
missioners, 142. 

SPECIFIC  PERFORMANCE   OF   CONTRACTS 

1.  The  right  to  specific  performance  being  equitable,  and  resting 
within  a  sound  judicial  discretion,  there  must  be  a  meeting  of  the 
minds  in  every  essential  particular,  and  the  contract  must  be  fair,  and 
made  by  persons  of  sufficient  understanding.     Miller  v.  Tjexhus,  12. 

2.  Specific  performance  of  an  executory  contract  for  the  sale  of 
a  homestead  made  by  a  vendor  mentally  incapable  of  dealing  with  dis- 
cretion, and  unable,  through  ignorance  of  the  English  language,  to  un- 
derstand the  nature  of  the  contract  or  terms  of  the  sale,  will  not  be 
enforced  in  favor  of  the  vendee,  who,  knowing  the  vendor's  weakness 
and  ignorance,  took  advantage  thereof,  especially  where  the  vendor  re- 
turned to  the  vendee  all  that  the  former  ever  received  under  the  con- 
tract.    Miller  v.  Tjexhus,  12. 

3.  Where  a  contract  for  the  sale  of  land  upon  the  payment  of  a 
certain  sum  in  cash  and  the  balance  within  thirty  days  is  not  in  the 
form  of  an  option  contract,  and  there  is  no  specific  agreement  that 
time  shall  be  of  the  essence  thereof,  the  purchaser's  failure  to  com- 
plete the  contract  within  30  days,  because  of  the  vendor's  failure  to 
perfect  title  within  that  time,  does  not  deprive  the  purchaser  of  his 
right  to  enforce  the  conract  after  the  expiration  of  the  30  days.  Ho- 
bart  V.  Frederiksen,  248. 

4.  Where  a  contract  for  the  sale  of  land  requires  the  vendor  to 
convey  a  perfect  title,  the  purchaser  is  not  obliged  to  accept  the  prop- 
erty so  long  as  an  outstanding  mortgage  remains  unsatisfied  of  record. 
Idem. 

5.  Where  an  option  for  the  purchase  of  mining  property  was 
wholly  abandoned  by  the.  prospective  purchaser,  and  payments  re- 
quired by  the  contract  were  not  made,  the  purchaser  could  not  there- 
after enforce  specific  performance  or  recover  an  amount  paid  on  the 
purchase  price.     Hanschka  v.   Vodopich,   551. 

6.  An  alleged  contract  to  convey  land  cannot  be  specifically  en- 
forced, where  the  undisputed  evidence  shows  that  defendant  neither 
owned  nor  contracted  to  sell  the  land  described,  and  that  the  only  land 
in  which  the  defendant  had  any  interest  had  been  sold  and  conveyed 
by  him  as  executor  under  an  order  of  the  county  court,  pursuant  to 
negotiations  in  which  the  vendees,  in  the  contract  sought  to  be  en- 
forced, acted  merely  as  agents.     Sweeney  Cattle  Co.  v.  Erb,  618. 

STATUTE  OF  FRAUDS 

1.  Where  a  father  contracted  for  the  purchase  of  lumber  for  the 
erection  of  a  dwelling  for  his  daughter  and  son-in-law,  and  credit  was 
given  to  the  father,  he  was  primarily  liable,  and  his  promise  to  pay 
was  an  original  and  not  a  collateral  one,  and  need  not  be  in  writing, 
within  the  statute  of  frauds.     Atlas  Lumber  Co.  v.  Flint,  118. 

STATUTORY  CONSTRUCTION 

1.  Grammatical  rules  of  construction  are  not  rules  of  law,  and  in 
the  interpretation  of  statutes  must  be  made  subservient  to  the  Liegis- 
latlve  intent.     Railway  Co.  v.  Pennington  Co.,  270. 
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STATUTES   CONSTRUED,  CITED,   COMPARED,   Etc. 
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Section                                         Page  Section                                         Page 

288     162      301,  subd.  4    '.    500.524 

425,  550    186,  188,  189       257    5.45,  547 

271     219         95    622,  625 

646    220,  223       91,  8Z    628,  629,  631 

122     255       1006,1011     632 

108,109    258.268       335    642.644 

533    278,  280         95    646,  643 

675,  678    290,  297,  298 

JUSTICE  CODE 

Section                                         Page      Section                         *  Page 

2     244      124     244 

PROBATE  CODE 

Section  Page      Section  Page 

88.89     498      147,242,243    629,631 

359     498 

PENAL  CODE 

Section                                          Page  Section                                          Page 

285 18,22       242     / 136 

2    135.139       254     139 

241    136,139       3,4,5,6     160 

CODE  OF  CRIMINAL  PROCEDURE 

Section                                        Page  Section                                        Page 

224.222    18,22       408,409    148,150 

409     19       437    lo2,154 

165.166,173     20       479     159 

409     22       630,  778 440.  442,  443 

166,630  98,99   773  444 

263  99   430  489,492 

395  102   219,221,229,230  562,564 

217  122   364  612,  616 

230,219,221,228  135,139   5»o,  586.  356  620,621 

227  141 

Session  Laws  of  South  Dakota 

Session  Laws  1882,  c.  107,  p.  6,  §  1   (acts  1882.  p.  185)    34 

Session  Laws  1897,  p.  250.  c.  95,  §  1    39,41 

Session  Laws  1893,  p.  56,  c.  36,  §  1    52,  56 

Session  Laws  1903,  p.  250,  c.  190,  §  7    159,  160 

Session  Laws  1898,  c.  17    175,  176 

Session  Laws  1903,  sec.  2844,  p.  190,  c.  165    183 

Session  Laws  1905,  p.  161,  C.   114 232,  242 

Session  Laws  1905,  p.  163,  c.  114    , 233,  242 

Session  Laws  1890,  p.  62.  c.  37,  art.  11 245 

Session  Laws  1893,  p.  213.  c.  127    :  .    245 

Session  Laws  1899,  p.  44.  c.  41,  §  3 270,  271,  274 

Session  Laws  1897,  p.  251,  c.  96    278,  281 

Session  Laws  1903,  p.  179,  c.  154    287 

Session  Laws  1903.  p.  79,  c.  26    305 

Session  Laws  1903,  p.  150.  c.  133    349 

Session  Laws  1887,  sec.   5215,   5236    371 

Session  Laws  1901,  pp.  267,  268.  c.  166,  §§1,2 371 
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besslon  Laws  1891,  p.  69,  c.  14,  §  122    445,  449 

Session  Laws  1891;  p.  63,  c.  14,  §  104    446,453 

SessiorfLaws  1891.  p.  41,  c.  14.  §  40    451 

Session  Laws  1895.  p.  52,  c.  47    .  . .  : 526,  538 

Session  Laws  1905,  p.  275.  c.  163    567,  572,  580 

Session  Laws  1890,  p.  318,  c.  150,  sec.  3 622 

Session  Laws  1890,  p.  293,  c.  134 ' 640,  641 

Session  Laws  1891,  p.  175,  c.  65 640.  641 

Constitution  of  South  Dakota 

Constitution  art.  6,  §  7 98,  102 

Constitution  art.  5,  §2   160 

Constitution  art.   22    342,  346 

Constitution  art.  6,  sec.  T    494 

Constitution  art.  6.  sec.  6 499 

Constitution  art.  3,  sec.  1   - 568 

Constitution  art.  3,  sec.  1    570 

Constitution  art.  3,  sec.  26    570,  574 

Constitution  art.  6,  sec.  8    620 

United  States  Statutes 

30  Stat.  550  (U.  S.  Comp.  St.  1901,  p.  3428)    175,  176 

Rev.  St.  U.  S.  §  2448   (U.  S.  Comp.  St.  1901,  p.  1512)    226,  229 

Annotated  S.  D.  Stat.  1901,  sees.  4777,  4778 8 

Annotated  S  D.  Stat.  1901,  sec.  261 566 

TAXATION 

1.  Laws  1899,  p.  44,  c.  41,  §  3,  relative  to  the  levy  of  county 
taxes,  empowers  county  commissioners  to  make  specified  levies  at  spec- 
ified rates,  and  then  provides  for  a  levy  for  the  county  sinking  fund 
of  an  amount  sufficient  to  pay  one  year's  interest  on  the  bonded  in- 
debtedness, and  not  to  exceed  15  per  cent  of  the  principal,  and  con- 
cludes, in  the  subdivision  which  authorizes  that  levy,  with  the  proviso 
"that  the  total  county  tax  rate  shall  not  exceed  in  any  one  year  the 
sum  of  eight  mills  on  the  dollar  for  all  purposes."  Held,  that  the  eight- 
mill  limitation  on  the  county  tax  rate  qualifies  the  whole  section,  and 
limits  the  county  tax  rate  to  eight  mills  "for  all  purposes,"  and  does 
not  merely  limit  the  rate  of  levy  for  the  sinking  fund.  Railway  Co.  v. 
Pennington  County,  270. 

2.  Laws  1899,  p.  44,  c.  41,  §  3,  which  authorizes  the  county  com- 
missioners to  levy  a  six  mill  tax  for  general  purposes,  a  two-mill  tax 
for  county  roads,  a  two-mill  tax  for  county  bridges,  a  further  tax  for 
insane  purposes,  and  a  tax  for  the  county  sinking  fund,  and  provides 
that  the  total  county  tax  rate  shall  not  exceed  eight  mills  on  the  dollar, 
is,  in  view  of  the  fact,  that  it  authorizes  taxes  in  excess  of  the  limita- 
tion prescribed  for  the  aggregate  tax  rate  for  purposes  other  than  the 
sinking  fund,  and  thus  makes  it  possible  for  the  county  to  evade  the 
liquidation  of  and  payment  of  interest  on  Its  bonded  indebtedness,  an 
unconstitutional  impairment  of  the  obligation  of  contracts.     Idem. 

3.  Under  Rev.  Pol.  Code,  §  2225,  providing  that,  whenever  any 
proceedings  shall  be  commenced  to  restrain  the  collection  of  a  tax,  the 
correct  amount  of  taxes  due  upon  the  property  jnust  be  ascertained  and 
judgment  given  therefor  against  the  taxpayer,  and  the  court  may,  if 
in  its  opinion  the  assessment  is  void  or  voidable,  order  a  reassessment 
of  the  property  to  be  made,  the  court,  on  annulling  on  certiorari  an  as- 
sessment laid  by  the  county  board  of  equalization  for  irregularity  in 
the  proceedings  of  the  board,  should  either  render  judgment  for  the 
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just  amount  of  taxes   due  or  order  a   reassessment  of   the  property. 
Salmer  v.  Board,  307. 

4.  The  mere  recording  of  an  Instrument  in  the  form  prescribed 
for  tax  deeds  would  not  of  itself  start  the  running  of  the  special  statute 
of  limitations  prescribed  by  Laws  1891,  p.  69,  c.  14,  §  122,  decla  ing 
that  no  action  shall  be  commenced  to  recover  possession  of  land  eold 
for  taxes,  etc.,  unless  begun  within  three  years  after  the  reoorclhig  of 
the  tax  deed,  etc.     Bandow  v.  Wolven,  445. 

5.  Where  the  assessor's  book,  containing  the  assessment  in  ques- 
tion,  was  returned  in  due  time,  with  the  required  affidavit  and  a  cer- 
tificate of  the  county  auditor,  that  it  was  subscribed  and  sworn  to  by 
the  a.ssessor,  as  required  by  Laws  1891,  p.  41,  c.  14,  §  40,  the  oath  hav- 
ing been  in  fact,  administered,  there  was  a  substantial  compliance  with 
the  statute,  though  the  assessor  neglected  to  sign  the  affidavit.     Idem. 

6.  Where  a  tax  roll  contains  a  certificate  of  the  county  auditor 
that  it  was  subscribed  and  sworn  to  by  the  assessor,  as  required  by 
Laws  1891,  p.  41,  c.  14,  §  4  0,  it  will  be  presumed  that  the. certificate  is 
true  as  to  the  administering  of  the  oath,  though  the  Affidavit  of  the 
assessor  is  not  signed.     Idem. 

7.  An  unverified  assessment  roll  is  not  a  nullity.     Idem. 

8.  An  assessment  roll  was  headed  across  the  tops  of  the  columns 
with  the  words  and  letters:  "Name  of  Owner.  Description.  What 
Part.  Sec.  or  Lot.  Twp.  or  Block.  Range.  Number  of  Acres  of 
Land."  In  the  first  column  was  placed  the  name  of  the  owner,  and 
under,  and  under  the  letters  "S.  E."  were  ditto  marks,  and  under  the 
columns  for  section,  township,  range,  and  acres  were  placed,  respect- 
ively, the  numbers  24,  112,  67,  and  160.  Held,  to  constitute  a  valid 
assepsment  of  the  SE  %  of- section  24,  township  112,  range  67.     Idem. 

9.  Laws  1891,  p.  63,  c.  14,  §  104,  provided  that  the  notice  of 
sale  of  land  for  taxes  should  contain  a  notification  that  all  lands  on 
which  taxes  of  the  preceding  year  or  years  remain  unpaid  would  be 
sold,  the  time  and  place  of  sale,  and  that  such  notice  should  contain  a 
list  of  the  lands  to  be  sold  and  the  amount  of  taxes,  both  real  and 
personal,  due.  A  notice  of  sale  was  headed  with  a  recital  that  the  an- 
nexed list  of  real  property  had  become  delinquent  by  reason  of  non- 
payment of  taxes  for  the  year  1893  and  prior  years,  and  that  the  prop- 
erty would  be  sold  to  satisfy  the  taxes,  with  penalty,  interests,  and 
costs,  etc.  The  list  was  headed  by  the  words:  "Name.  Description. 
Sec.  Tax.  Persl.  Pnlty.  &  Int.  Total."  Underneath  this  were  the  words 
and  figures:  "St.  Lawrence  Townhsip — 112 — 67."  Below  this  the  fol- 
lowing: "F.  T.  Day  se  qr  24  26  16  2  45  28  61."  Held,  that  such  no- 
tice, properly  construed,  constituted  a  notice  that  the  SE  %  of  section 
24,  in  St.  Lawrence  township,  was  delinquent,  that  the  taxes  amounted 
to  $26.16,  penalty  and  interest  $2.4  5,  and  the  total  amount  due  was 
$28.61,  and  was  therefore  sufficient.     Idem. 

10.  Under  Rev.  Civ.  Code,  §  2432,  providing  that  "the  law  disre- 
gards trifles,"  an  error  of  9  cents  in  computing  the  penalty  and  in- 
terest against  land  sold  for  taxes,  and  the  fact  that  the  land  was  sold 
for  1:3  cents  in  excess  of  what  was  lawfully  chargeable  against  it,  did 
not  invalidate  the  sale,  especially  where  the  owner  took  no  steps  to 
have  the  error  corrected  until  after  the  three-year  limitation  provided 
by  Laws  1891,  p.  69,  c.  14,  §  122,  had  expired.     Idem. 

11.  Laws  1891,  p.  63,  c.  14,  §  104,  requires  that  the  notice  of  sale 
of  land  for  taxes  shall  be  published  once  a  week  for  three  consecutive 
weeks  commencing  the  first  week  in  October  preceding  the  sale.  The 
printer's  affidavit  of  the  publication  of  the  notice  in  question  certified 
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that  it  was  printed  In  his  newspaper  for  three  successive  issues,  the 
first  publication  being  made  October  5,  1894,  and  the  last  on  October 
26,  1894.  Held,  that  such  affidavit  showed  that  the  notice  was  not 
published  "for  three  successive  weeks,"  as  required.     Idem. 

12.  That  the  notice  of  sale  of  lands  for  taxes  was  not  published 
"for  three  successive  weeks,"  as  required  by  Laws  1891,  p.  63,  c.  14. 
§  104,  is  not  a  defect  which  can  be  raised  by  the  land  owner  after  the 
expiration  of  the  three-year  limitation  imposed  by  section  122  (paga 
69.)   Idem. 

13.  That  the  return  of  the  published  notice  required  before  the 
issuance  of  a  tax  deed  did  not  show  that  the  owner  of  the  land  w^as  a 
non-resident  was  not  a  defect  that  the  owner  could  raise  after  the  ex- 
piration of  the  three-year  limitation,  prescribed  by  Laws  1891,  p.  69, 
c.  14,  §  122.     Idem. 

14.  It  is  only  tax  receipts  issued  by  the  county  treasurer  in  the 
usual  discharge  of  his  official  duties  that  are  conclusive  evidence  of 
the  payment  of  prior  taxes,  within  Laws  1890,  p.  318,  c.  150,  §  3,  re- 
enacted  in  189*1,  1897,  and  carried  into  Rev.  Pol.  Code.  §  2149,  pro- 
viding that  possession  of  a  tax  receipt  shall  be  conclusive  evidence 
that  prior  taxes  have  been  paid,  and  the  possession  of  a  tax  receipt  ob- 
tained by  larceny,  forgery  or  fraud,  is  not  within  the  statute.  Harris 
V.  County  Treasurer,  623. 

15.  Laws  1890,  p.  318.  c.  150,  §  3,  re-enacted  in  1891.  1897,  and 
carried  into  Rev.  Pol.  Code,  §  2149,  providing  that  possession  of  a  tax 
receipt  shall  be  conclusive  evidence  that  prior  taxes  "which  are  charge- 
able against  the  lands  in  such  receipt  described,  or  in  case  of  a  person- 
alty tax  against  the  person  named  in  such  receipt  have  been  fullj' 
paid,"  provides  for  two  classes  of  receipts,  the  first  operating  to  re- 
lease the  land  described  in  a  receipt  from  prior  charges,  and  the  second 
operating  to  release  the  person  named  therein  from  all  prior  charges; 
and  if  the  words  "or  in  case  of  a  personalty  tax"  relate  to  a  receipt 
which  includes  both  real  and  prsonal  proprty  taxes,  they  must  be  taken 
in  connection  with  the  words  "all  prior  taxes  chargeable,"  so  that  the 
possession  of  a  receipt  will  be  conclusive  evidence  that  all  prior  taxes 
chargeable  against  the  land  described  therein,  or  against  the  person 
named  therein,  have  been  paid.     Idem. 

TAX  TITLES 

1.  The  mere  taking  of  a  tax  title  by  a  tenant  in  common  to  un- 
improved wild  land,  without  any  exclusive  residence  on  and  occupation 
of  it,  is  not  sucn  an  ouster  of  his  co-tenants  as  will  set  the  statute  of 
limitations  in  motion.     Barrett  v.  McCarty,  et  al,  75. 

2.  The  payment  of  taxes  by  the  devisee  of  a  tenant  in  common- 
of  land,  who  had  no  such  possession  as  to  constitute  adverse  possession 
against  his  co-tenaiits,  will  be  regarded  as  payment  by  a  tenant  in  com- 
mon for  the  benefit  of  all  the  co-tenants,  so  as  not  to  entitle  him  to 
the  benefit  of  Rev.  Code  Civ.  Proc.  §§  54,  55,  declaring  that  one  shall 
be  held  to  be  the  legal  owner  of  land  where  he  pays  taxes  on  it  for  10 
successive  years,  being  in  the  actual  possession  of  it  under  claim  of 
color  of  title,  or  having  color  of  title  cerely  in  case  the  land  is  vacant 
and  unoccupied.     Barrett  v.  McCarty,  et  al,  75. 

TENDER 

1.  By  Rev.  Civ.  Code,  §  1151,  an  obligation  is  extlnguised  by  a 
proper  offer  of  performance  with  intent  to  extinguish  the  obligation. 
Secticn  1155  provides  that  if  the  person  to  whom  an  ofter  of  perform- 
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ance  should  be  made  cannot  with  reasonable  diligence  be  found  within 
the  state,  and  within  a  reasonable  distance  from  his  residence  or  place 
of  business^  offer  may  be  made  at  his  residence  or  place  of  business. 
Section  1176  enacts  that  a  refusal  by  a  creditor  to  accept  performance, 
made  before  an  offer,  is  equivalent  to  an  offer  and  refusal.  Section 
1166  provides  that  an  obligation  for  the  payment  of  money  is  extin- 
guished by  a  due  offer  of  payment,  if  the  amount  is  immediately  de- 
posited in  the  name  of  the  creditor  with  some  bank  of  deposit  within 
the  state,  and  notice  thereof  given  the  creditor.  A  contract  provided 
for  a  conveyance  of  land  to  plaintiff  on  a  certain  day,  and  though  be- 
fore that  the  vendor  stated  he  would  not  convey,  on  that  day  plaintiff 
called  at  defendant's  house  with  the  money  to  make  the  payment,  and 
was  told  by  defendant's  family  that  defendant  was  absent,  and  that 
they  thought  he  was  at  a  certain  place  out  of  the  state,  whereupon 
plaintiff  sent  defendant  a  registered  letter,  and  deposited  the  money  in 
a  bank,  instructing  the  cashier  to  deliver  the  same  on  the  deposit  of 
a  deed.  Held,  that  there  was  a  sufficient  tender  to  enable  plaintiff  to 
maintain  a  suit  for  specific  performance;  sections  1151  and  1155  not' 
beint?  solely  applicable  to  the  case  of  debtor  and  creditor,  and  section 
116H  being  only  applicable  to  the  extinguishment  of  an  obligation. 
Herman  v.  Winter,  197. 

2.  In  an  option  contract  for  the  sale  of  land,  time  is  of  the  es- 
sence, and  a  tender  or  offer  of  payment  must  be  made  within  the  time 
specified  by  the  party  seeking  to  enforce  the  option.     Idem. 

3.  Where  a  lease  §ave  the  lessee  the  option  of  purchasing  at  its 
expiration,  he  had  the  day  following  that  on  w^hich  the  lease  expired  in 
which  to  make  a  tender.     Idem. 

TRIAL 

1.  Const,  art.  6,  §  7,  entitles-  an. accused  to  a  speedy  trial.  Rev. 
Code  Cr.  Proc.  §  630,  declares  that,  if  a  defendant  prosecuted  for  a 
public  offense,  whose  trial  has  not  been  postponed  on  his  application, 
is  not  brought  to  trial  at  the  next  term  of  court  in  which  the  indict- 
ment or  Information  is  triable,  the  court  must  order  the  prosecution 
dismissed,  unless  no  cause  is  shown  to  the  contrary;  knd  section  395 
provides  that,  where  the  jury  disagree,  the  cause  may  be  again  tried 
at  the  same  or  another  term,  as  the  court  may  direct.  Held,  that  where 
accused  was  on  bail,  and  after  one  disagreement  applied  for  a  change 
of  judge,  but  took  no  steps  to  prevent  the  adjournment  of  his  case  for 
several  terms,  nor  to  procure  an  earlier  retrial,  he  was  not  entitled  to 
a  discharge  for  delay.     State  v.  Lamphere,  98. 

TRUSTS   AND   TRUSTEES 

1.  A  mortgagee  of  chattels  to  whom  the  mortgagor  has  given  a 
bill  of  sale  of  the  property,  he  to  sell  it,  deduct  the  amount  of  the 
mortgage,  pay  other  debts  of  the  mortgagor,  and  give  any  balance  to 
the  mortgagor,  being  the  legal  owner  and  trustee  of  an  express  trust, 
may  recover  the  full  amount  of  an  insurance  policy  taken  out  by  him 
on  the  property,  though  it  exceeds  the  amount  of  his  mortgage.  Whea- 
ton  V.  Ins.  Co.,  62. 

\^XUE,  CHANGE  OF 

1.  Statutes  relating  to  a  change  of  venue  in  criminal  cases,  be- 
ing based  on  abstract  justice,  should  be  liberally  construed,  so  that  no 
person  accused  of  crime  might  be  placed  on  trial  before  a  disqualified 
tribunal.     City  v.  Neeb,  244. 

2.  Under  Rev.  Pol.  Code,  §  1267,  giving  the  police  justice  of  the 
peace   concurrent   jurisdiction   with   the  city  justice   to   hear  offenses 
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against  the  ordinances  of  a  city,  section  1277,  giving  the  city  justice 
concurrent  Jurisdiction  with  the  police  justice  to  hear  such  offenses, 
section  1280,  providing  that  in  cases  not  specifically  provided  for  the 
proceedings  of  the  police  and  city  justice's  courts  shall  be  governed 
by  the  laws  regulating  proceedings  In  justice's  courts  in  criminal  cases, 
and  Rev.  Justice's  Code,  §  2,  extending  the  jurisdiction  of  justices- of 
the  peace  to  actions  for  fines,  penalties,  etc.,  and  section  124,  author- 
izlni^  the  court  at  any  time  before  trial  to  change  the  place  of  trial  on 
account  of  prejudice  of  the  justice,  etc.,  one  charged  before  a  police 
justice  with  a  violation  of  a  city  ordinance  is  entitled  to  a  change  of 
venue  on  the  groui^d  of  the  prejudice  of  the  justice,  police,  city,  and 
county  justices  of  the  peace  having  concurrent  jurisdiction  In  such  a 
case,  including  authority  to  grant  a  change  of  venue.     Idem. 

VERDICT 

1.  Where  both  parties  moved  for  the  direction  of  a  verdict,  both 
parties  admitted  that  the  evidence  was  undisputed,  so  that  the  only 
question  was  one  of  law;  and  it  was  error  to  direct  a  verdict  for  plain- 
tiffs on  there  being  no  sufficient  evidence  to  support  it.  McComb  v. 
BaskervlUe,  353. 

2.  Rev.  Civ.  Code,  1903,  §  2289,  provides  that  every  person,  who 
is  entitled  to  recover  damages,  certain  or  capable  of  being  made  cer- 
tain by  calculation,  and  the  right  to  recover,  which  is  vested  in  him  on 
a  particular  date,  is  entitled  to  Interest  from  that  day,  etc.  Held,  that 
where  plaintiff,  in  an  action  for  work  and  labor,  concluded  the  work 
sued  for,  on  October  1,  1900,  a  verdict  for  plaintiff  assessing  his  dam- 
ages at  $54  5,  "with  interest  at  7  per  cent  per  annum,"  was  not  fatally 
defective  for  failure  to  fix  the  time  from  which  Interest  was  to  run; 
plaintiff  being  entitled  to  recover  interest  from  the  date  he  concluded 
his  work.     Corcoran  v.  Halloran,  384. 

3.  Under  the  express  provisions  of  Rev.  Civ.  Code  Proc.  §  301, 
subd.  5,  a  new  trial  should  be  granted  for  excessive  damages.  If  the 
recovery  is  so  excessive  as  to  clearly  Indicate  that  the  verdict  was 
given  under  the  influence  of  passion  and  prejudice.  Davis  v.  Mining 
Co.,  401. 

4.  Plaintiff,  a  miner,  26  years  of  age,  and  with  an  expectancy  of 
38  years,  was  seriously  injured  by  a  defect  in  the  machinery  used  in 
the  operation  of  the  mine.  Plaintiff  had  been  in  previous  good  health, 
was  sound  in  body  and  limb,  weighed  160  pounds,  and  was  earning 
$3.50  a  day.  In  consequence  of  the  accident,  he  was  unconscious  for 
several  hours,  confined  to  his  bed  for  5  weeks,  during  which  he  suffer- 
ed Intense  pains  from  burns  and  mental  anguish,  and  was  unable  to 
work  for  more  than  2  months.  At  the  time  of  the  trial  he  weighed 
135  pounds,  his  hearing  was  seriously  impaired,  and  while  his  burns 
had  healed,  one  of  his  legs  was  numb  from  the  Injury,  could  not  be 
fully  straightened  out,  and  was  not  as  strong  as  the  other.  At  the 
trial  plaintiff  exposed  his  leg  and  abdomen  to  the  jury,  and  a  verdict 
of  $10,000  was  sustained  by  the  trial  judge.  Held,  that  such  verdict 
was  not  so  excessive  as  to  require  reversal  on  appeal.     Idem. 

5.  Where,  in  an  action  for  failure  to  keep  cattle,  the  court  found 
that  the  verdict  for  defendant  on  the  counterclaim  demanded  compen- 
sation for  keeping  the  cattle,  and  for  loss  of  his  own  cattle  by  reason 
of  an  infectious  disease  with  which  plaintiff's  cattle  were  afflicted,  was 
excessive,  and  there  was  no  definite  basis  for  remitting  a  part  thereof, 
the  verdict  must  be  set  aside,  instead  of  reduced.  Hanson  v.  Hender- 
son, 456. 
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6.  An  excessive  verdict  in  a  trial  involving  unliquidated  dam- 
ages is  not  susceptible  of  correction  by  reducing  the  amount  thereof, 
but  nust  be  set  aside  and  a  new  trial  ordered.     Idem. 

7.  In  claim  and  delivery  for  a  crop  raised  by  a  lessee  on  leased 
premises,  the  evidence  showed  that  the  lease  stipulated  that  the  owner- 
ship of  the  crop  should  remain  in  plaintiff,  the  lessor,  until  the  con- 
ditions of  the  lease  had  been  complied  with,  and  aleo  showed  the  exe- 
cution by  the  lessee  of  a  chattel  mortgage,  covering  the  chop,  and 
plaintiff's  ownership  of  the  mortgage  and  the  existence  of  the  in- 
debtedness due  on  the  lease  and  the  chattel  mortgage  at  the  time  de- 
fendant levied  on  the  crop.  There  were  no  circumstances  throwing 
any  susplclon'on  the  transaction.  Held^  that  the  court  properly  direct- 
ed a  verdict  for  plaintiff.     Lyon  v  Phillips,  607. 

WAIVER 

1.  Where  a  vendor  of  land  received  a  payment  12  or  13  days 
after  the  same  was  due  without  objection,  and  permitted  one  year's 
rent  to  remain  unpaid  13  days  after  due  before  notifying  the  pur- 
chaser of  her  election  to  terminate  the  contract,  she  waived  the  bene- 
fits of  a  provision  making  time  the  essence  thereof  to  the  extent,  at 
least,  that  she  was  required  to  give  the  purchaser  notice  of  her  Intent 
to  terminate  the  contract  and  give  him  a  reasonable  opportunity  to 
comply  therewith.     Keator  v.   Ferguson,  473. 

WITNESSES 

1.  It  is  for  the  court  to  determine,  from  the  evidence  and  the 
manner  and  conduct  of  witnesses,  whether  they  are  unwilling  witness- 
es, so  as  to  allow  leading  questions  to  be  propounded  to  them.  State 
V.  Cambron,  283. 

2.  For  the  co\irt  to  state  In  the  presence  of  the  jury  that  wit- 
nesses are  unwilling,  and  that  therefore  leading  questions  may  be  asked 
them,  is  not  error.     Idem. 

3.  On  a  prosecution  for  a  felony,  the  state  may,  in  the  discretion 
of  the  court,  dependent  on  the  Intentional  witholding  from  the  de- 
fendant of  their  names  and  the  state's  knowledge  thereof,  use  witness- 
es whose  names  were  not  on  the  indictment.     State  v.  Cambron.  285. 

4.  The  privilege  of  a  witness  to  refuse  to  give  evidence  crimin- 
ating himself  belongs  to  the  witness,  and  is  not  a  right  of  the  party 
against  whom  he  is  called  to  testify,  so  that  objection  having  been 
made  only  by  the  party,  he  may  not  complain  that  it  was  overruled. 
Staro  v.  Mungeon,  610. 
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